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COURT  OF  APPEALS. 

CHARLES  DEYLIN,  appellant,  agt.  THE  MAYOR,  &c.,  OF  THE 
CITY  OF  NEW  YORK,  respondents,  and  SAMUEL  DONALDSON 
and  others,  appellants. 

Findings  of  fact  by  a  referee,  when  conclusive — assignability  of  contract — 
constitutional  law. 

The  conclusions  of  a  referee  upon  the  evidence  and  his  findings  of  facts, 
not  disaffirmed  by  the  court  below  in  reversing  his  judgment,  are  not 
reviewable  by  this  court.  They  are  concluded  upon  every  question  of 
fact  by  the  findings  of  the  referee  and  the  judgment  of  the  court  of 
original  jurisdiction. 

An  assignment  by  a  contractor  for  work  contracted  to  be  done  for  a  city, 
of  the  amounts  which  would  have  become  due  from  the  city  from  time 
to  time,  made  before  the  doing  of  the  work  or  the  performance  of  the 
conditions  upon  which  the  payments  depended,  would,  under  the  liberal 
rule  permitting  the  assignment  of  choses  in  action  now  prevailing,  be 
valid. 

Expectancies  as  well  as  existing  rights  of  action  may  be  assigned,  and  the 
right  of  fhe  assignee  will  be  protected  and  enforced  at  law. 

The  assignment  may  include  all  contingent  and  incidental  benefits  or 
results  of  an  executory  contract,  as  well  as  the  direct  profits  or  earnings 
under  it,  and  thus  entitle  the  assignee  to  the  damages  resulting  from  a 
violation  of  its  terms. 

The  right  of  action  for  a  breach  of  the  contract,  resulting  in  pecuniary 
loss  to  the  contractor,  would  survive  to  the  personal  representatives  of 
the  aggrieved  party  —  and  that  is  one  test  of  the  assignability  of  con- 
tracts and  choses  in  action. 

The  assignability  of  a  contract  must  depend  upon  the  nature  of  the  con- 
tract and  the  character  of  the  obligations  assumed,  rather  than  the 
supposed  intent  of  the  parties,  except  as  that  intent  is  expressed  in  the 
agreement. 

Parties  may,  in  terms,  lawfully  prohibit  the  assignment  of  any  contract, 
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and  declare  that  neither  personal  representatives  not  assignees  shall  suc- 
ceed to  any  rights  in  virtue  of  it,  or  be  bound  by  its  obligation's. 

If  the  contract  be  personal  and  the  performance  of  the  party  himself  be 
the  essence  thereof,  as  where  the  personal  science  or  skill  of  the  con- 
tractor is  required,  it  neither  devolves  upon  his  representatives,  nor 
can  it  be  assigned. 

When  the  contract  is  executory  in  its  nature,  and  an  assignee  or  personal 
representative  can  fairly  and  sufficiently  execute  all  that  the  original 
contractor  could  have  done,  the  assignee  or  representatives  may  do  so 
and  have  the  benefit  of  the  contract. 

The  circumstance  that,  by  the  statute  in  this  case,  the  contract  was  to  be 
awarded  as  the  common  council  should  deem  for  the  best  interests  of 
the  city,  did  not  distinguish  it  from  other  assignable  contracts.  It  was 
not  intended  to  enable  the  common  council  to  be  a  respecter  of  persons 
and  to  give  the  contract  to  favorites,  but  to  give  them  a  discretion  to 
choose  between  different  proposals,  relieving  the  authorities  from  the 
necessity  of  awarding  the  contract  to  the  lowest  bidder,  irrespective  of 
the  terms  of  the  contract,  the  security  offered,  or  the  fairness  or  suffi- 
ciency of  the  compensation,  to  insure  performance  with  reasonable 
certainty. 

The  assignment  of  this  contract  and  the  interest  of  the  contractor  under  it, 
did  not  terminate  the  agreement  or  authorize  its  'rescission  or  abandon- 
ment by  the  city. 

The  general  purpose  or  subject  of  the  act  of  1860,  a  portion  of  which 
covers  the  contract  in  this  case,  and  which  the  court  below  declared 
unconstitutional  (see  48  How.  Pr.  R. ,  457),  is  the  support  of  the  gov- 
ernment of  the  city  and  county  of  New  York.  As  expressed  more  at 
length  in  the  title,  it  is  to  authorize  the  raising  money  by  tax,  and  to 
regulate  the  expenditure  thereof. 

The  title  fairly  indicates  the  general  purpose  and  object,  that  is  the  subject, 
of  the  act,  as  being  the  providing  of  ways  and  means,  and  directing  their 
appropriation  for  city  purposes;  the  whole  subject  being  so  intimately 
connected  in  all  its  details  that  the  one  branch  could  not  be  separated 
from  the  other. 

Many  things  may  be  and  are  embraced  within  the  same  subject  within  the 
meaning  of  this  clause  of  the  constitution  (art.  3,  sec.  16). 

The  subject  of  the  expenditure  of  money  for  cleaning  the  streets,  and  the 
making  of  contracts  for  that  service,  was  clearly  embraced  within  the 
words  of  the  title  of  the  act.  The  levying  of  the  taxes  and  their  expen- 
diture thereof,  for  the  purpose  and  in  the  manner  and  under  the  restric- 
tions declared  by  the  act,  constituted  but  one  subject. 

The  act  merely  took  a  single  work,  for  which  means  were  provided  by  tax, 
out  of  the  general  law  requiring  all  contracts  to  be  let  to  the  lowest 
bidder.  This  was  but  the  regulation  of  the  expenditure  of  a  portion  of 
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the  tax  authorized  by  the  act  and  within  the  title.  The  act  was  con- 
stitutionally passed  and  is  valid. 

The  claim  that  the  city  was  justified  in  terminating  the  contract  by  reason 
of  the  failure  of  the  contractor  to  sweep  the  streets  during  the  winter 
months,  when  ice  and  snow  covered  the  ground,  is  untenable.  The 
contracting  parties  assumed  that  the  performance  of  such  work  would 
be  impracticable  as  well  as  unnecessary  during  the  winter  season,  and 
therefore  dispensed  with  it  by  their  agreement,  which  made  special 
provision  for  this  service  in  a  modified  form,  during  the  winter  months. 

The  party  who  has  been  wrongfully  deprived  of  the  gains  and  profits  of 
an  executory  .contract  may  recover,  as  an  equivalent  by  way  of  damages, 
the  difference  between  the  contract-price  —  the  amount  which  he  would 
have  earned  and  been  entitled  to  recover  on  performance  —  and  the 
amount  which  it  would  have  cost  him  to  perform  the  contract. 

Where  on  the  trial  this  rule  as  a  measure  of  damages  has  been  professedly 
adopted,  but  evidence  (after  objection)  is  allowed  to  be  given  as  showing 
or  tending  to  show  what  it  would  have  cost  the  contractor  to  perform 
the  agreement  on  his  part,  of  the  prices  at  which  the  contractor  had 
sub-let  large  sections  and  parts  of  the  work,  is  error  for  which  a  new 
trial  will  be  awarded.  The  advantages  and  benefits  of  the  sub-contractors 
are  quite  too  uncertain  and  contingent  to  be  taken  into  consideration  in 
estimating  the  profits  the  original  contractor  might  have  made  under 
his  contract 

Decided  at  September  Term,  1875. 

THIS  action  was  brought  to  recover  damages  for  a  breach 
of  one  of  the  street  cleaning  contracts  of  the  city  of  New 
York,  made  February  11,  1861,  in  pursuance  of  section  4 
of  the  tax  levy,  passed  by  the  legislature  in  the  year  1860. 

The  trial  before  the  referee  was  a  very  long  one,  and 
about  200  witnesses  were  examined  upon  the  question  of  per- 
formance of  the  terms  of  the  contract  by  the  owners  thereof. 

The  referee  reported  against  the  city  in  the  sum  of 
$400,333,  and  apportioned  same  among  the  different  parties 
owning  the  contract  as  assignees.  The  city,  on  motion  made 
for  a  new  trial,  at  the  general  term  of  the  court  of  common 
pleas,  obtained  a  reversal  of  the  judgment  and  an  absolute 
judgment  against  the  plaintiff  and  co-respondents. 

The  parties  in  interest,  except  the  plaintiff,  were  made 
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defendants  under  section  119  of  the  Code,  and  all  appealed 
from  the  court  of  common  pleas  judgment  to  this  court. 

The  opinion  of  the  general  term  of  the  common  pleas  is 
reported  in  48  Row.  P.  R.,  457.  The  briefs  of  counsel 
numbered  326  pages. 

George  F.  Comstock  <&  Joseph  J.  Marrin,  for  plaintiff  and 
appellant  Devlin. 

T.  C.  Cronin,  for  appellants  Donaldson  and  others. 

I.  That  the  contract  was  one  within  the  power  of  the  city 
authorities  to  make,  irrespective  of  the  act  of  1860,  and  had 
been   fully    ratified    and   approved   of    by  all  of  the   city 
authorities. 

II.  That  the  city  was  not  at  liberty  to  raise  any  other  ques- 
tion but  the  one  of  non-performance  of  the  contract,  and  was 
estopped  from  raising  questions   of  law  'not  raised   at  the 
time  of  rescinding  the  contract. 

III.  That  the  opinion  of  HUNT,  <•/.,  in  the  case  of  Baldwin 
agt.  Mayor  of  New  York  (1  Abbott's  Court  of  Appeals  jR., 
75)  covered  the  constitutional  question. 

IY.  That  the  question  of  the  assignability  of  the  contract 
was  determined  by  the  rule  that  an  action  would  lie  to 
enforce  rights  under  the  contract  by  personal  representatives 
(citing  /Sears  agt.  Oonover,  34  Barb.,  330). 

That  the  assignments  were  fully  ratified  and  approved  of 
by  the  city  authorities  (citing  Murray  agt.  ffardway,  36  N. 
T.,  337;  Ireland  agt.  Nichols,  46  N.  Y.  R.,  413). 

That  the  city  should  have  provided  against  assignments 
by  a  clause  in  the  contract. 

V.  That  the  witness  Donaldson  did  not  testify  to  the  value 
of  the  sub-contracts  in  estimating  profits  or  damages.  His 
testimony  relating  to  them  was  first  called  out  by  the  city  on 
his  cross-examination,  and  then  he  detailed,  on  his  re-direct, 
the  actual  condition  of  the  sub-contracts ;  but  his  testimony 
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as  to  the  value  of  the  contract  and  profits  therefrom  was  inde- 
pendent and  irrespective  of  the  value  of  the  sub-contracts. 
Whatever  basis  he  gives  could  not  have  influenced  the  mind 
of  the  referee,  as  he  finds  for  a  sum  of  damages  greatly  less 
than  the  amount  of  the  profits  on  the  sub-contracts,  as  testi- 
fied to  by  the  witness,  and  reduces  the  estimate  of  damages 
and  profits,  testified  to  by  the  witness  Donaldson,  much  below 
the  profits  on  the  sub-contracts. 

Dexter  A.  Hawkins,  for  respondents. 

ALLEN,  J.  —  The  referee  has  found  the  making  of  the  con- 
tract as  alleged  ;  the  performance  thereof  by  Hackley,  from 
the  making  thereof  in  February,  1861  until  May,  1863;  an 
ability,  readiness  and  offer  by  him  to  perform  the  contract 
for  the  unexpired  term  thereof;  and  that  he  was,  in  May, 
1863,  without  cause,  ejected  by  the  respondents  from  the 
work,  and  by  them  prevented  from  proceeding  in  the  per- 
formance of  the  agreement.  He  has  also  found  the  amount 
due  and  unpaid  for  work  actually  done  at  the  time  of  the 
interference  by  the  respondents,  and  the  damages  sustained 
by  the  parties  in  interest,  by  reason  of  the  breach  of  the  con- 
tract by  the  respondents.  The  referee  has  not  found  that  the 
contract  was  procured  by  bribery  or  fraud,  or  any  fact  set  up 
by  the  respondents  as  an  affirmative  defense  to  the  action, 
and  was  not  requested  by  the  respondents  to  find  any  such 
fact  or  any  fact.  The  court  of  common  pleas  of  the  city  of 
New  York,  from  whose  judgment  this  appeal  is  taken,  found 
no  error  in  the  findings  and  conclusions  of  fact  by  the  ref- 
eree, but  reversed  his  judgment  solely  for  errors  of  law. 
The  conclusions  of  the  referee  upon  the  evidence  and  his 
findings  of  fact,  not  disaffirmed  by  the  court  below  in  revers- 
ing his  judgment,  are,  therefore,  not  reviewable  by  this  court. 
We  are  concluded  upon  every  question  of  fact  by  t'he  findings 
of  the  referee  and  the  judgment  of  the  court  of  original  juris- 
diction (Code,  §272;  id.,  sec.  11). 
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Upon  the  adjudged  facts,  the  plaintiff  and  the  defendants, 
appellants,  the  assignees  of  Hackley,  were  entitled  to  recover, 
unless  there  is  some  legal  impediment,  and  were  entitled  to 
retain  the  judgment  given  by  the  referee,  unless  for  some 
reason  no  action  at  law  could  be  maintained  for  the  work 
actually  performed,  or  upon  the  agreement  for  a  breach 
thereof,  or  some  material  error  was  committed  by  the  referee 
upon  the  trial,  to  the  prejudice  of  the  respondents. 

But  two  objections  to  the  recovery  against  the  city,  the 
present  respondent,  were  considered  by  the  court  below,  in 
the  opinion  annexed  to  the  record  before  us,  and  they  being 
regarded  as  insuperable  and  fatal  to  the  action,  the  judgment 
of  the  referee  was  reversed,  and  judgment  absolute  given  for 
the  city.  These  objections  were :  1st.  That  the  contract 
between  the  city  and  Hackley  was  not  assignable,  and  that 
the  assignment  by  the  original  contractor  of  itself  terminated 
the  contract,  and  justified  the  action  of  the  city  authorities 
in  refusing  longer  to  be  bound  by  it.  A7id,  2d.  That  the  act 
of  the  legislature,  pursuant  to  which  the  contract  was  made, 
was  unconstitutional,  and  that,  therefore,  no  cause  of  action 
could  arise  in  virtue  of  any  contract  or  agreement  made  under 
it,  or  for  services  rendered  in  its  performance. 

The  first  objection,  if  well  taken,  was  not  necessarily  fatal 
to  the  action,  but,  at  most,  would  only  have  authorized  the 
sending  the  case  back  for  a  retrial.  It  might  have  been 
waived  by  the  city.  There  was  nothing  in  the  spirit  or  letter 
of  the  statute  authorizing  the  contract  or,  public  policy,  to 
prohibit  the  assignment  with  the  assent  of  the  city  authori- 
ties, so  long  as  the  city  retained  the  personal  obligation  of  the 
original  contractor  and  his  sureties  for  its  faithful  perform- 
ance. There  was  evidence  which  would  have  authorized,  and 
had  he  been  called  upon  would  have  required,  the  referee  to 
find  a  waiver  of  all  objections,  if  not  an  express  assent  to  the 
assignment' now  claimed  to  be  fatal  to  this  action,  and  to  any 
recovery  for  work  done. 

Aside  from  dealings  with  and  payments  to  the  assignees, 
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the  common  council,  in  their  proceedings,  directly  recognize 
the  fact  that  the  interest  of  Hackley  in  the  contract  has 
passed  into  other  hands ;  and  in  giving  the  notice  and  assign- 
ing the  reasons  for  terminating  the  contract  no  notice  is  taken 
of  the  assignment,  but  the  sole  reason  alleged  is  the  non-per- 
formance of  the  agreement  by  the  contractor.  The  city,  by 
the  acts  of  its  agents,  waived  the  objection  that  the  contract 
was  not  assignable,  and  the  reason  assigned  for  terminating 
the  contract  has  been  found  to  be  untrue  in  fact  (Murray  agt. 
Harway,  56  N.  Y.,  336 ;  Ireland  agt.  Nichols,  46  N.  Y., 
413).  There  was  certainly  no  reason  why  there  should  not 
have  been  a  recovery  of  the  moneys  actually  earned,  even  if 
the  contract  had  been  terminated  for  every  other  purpose. 
But  it  is  palpable  that  the  city  had  no  thought  of  objecting 
to  the  further  prosecution  of  the  contract,  for  the  reason  that 
it  had  been  assigned,  or  that  it  was  not  assignable.  The  ques- 
tion, however,  whether  the  assignment  by  the  original  con- 
tractor terminated  the  contract  or  authorized  the  refusal  of 
the  city  logger  to  be  bound  by  it  still  remains  to  be  consid- 
ered, as  the  waiver  has  not  been  found  by  the  referee.  An 
assignment  by  the  contractor  of  the  amounts  which  would 
have  become  due  from  the  city  from  time  to  time,  made  before 
the  doing  of  the  work  or  the  performance  of  the  conditions 
upon  which  the  payments  depended,  would,  under  the  liberal 
rule  permitting  the  assignment  of  choses  in  action,  now  pre- 
vailing, be  valid.  Expectancies,  as  well  as  existing  rights  of 
action  may  be  assigned,  and  the  rights  of  the  assignees  will 
be  protected  and  enforced  at  law  (Field  agt.  Mayor,  <&?.,  2 
Seld.,  179 ;  Hall  agt.  Buffalo,  2  Abb.  Ct.  of  Appeals  Dec., 
301). 

The  assignment  may  include  all  contingent  and  incidental 
benefits  or  results  of  an  executory  contract,  as  well  as  the 
direct  fruits  or  earnings  under  it,  and  thus  entitle  the  assignee 
to  the  damages  resulting  from  a  violation  of  its  terms. 

The  right  of  action  for  a  breach  of  the  contract  resulting 
in  pecuniary  loss  to  the  contractor  would  survive  to  the  per- 
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sonal  representatives  of  the  aggrieved  party,  and  that  is  one 
test  of  the  assignability  of  contracts  and  choses  in  action 
(Byxbie  agt.  Wood,  2i  N.  Y.,  607 ;  McKee  agt.  Judd,  2  Kern., 
622;  Zdbriskie  agt.  Smith,  3  id.,  322).  In  principle  it  would 
not  impair  the  rights  of  the  assignee,  or  destroy  the  assign- 
able quality  of  the  contract  or  claim,  that  the  assignee,  as 
between  himself  and  the  assignor,  has  assumed  some  duty 
in  performing  the  conditions  precedent  to  a  perfect  cause  of 
action,  or  is  made  the  -agent  or  substitute  of  the  assignor  in 
the  performance  of  the  contract.  If  the  service  to  be  ren- 
dered or  the  condition  to  be  performed  is  not  necessarily  per- 
sonal, and  such  as  can  only,  -with  due  regard  to  the  intent  of 
the  parties  and  the  rights  of  the  adverse  party,  be  rendered 
or  performed  by  the  original  contracting  party,  and  the  latter 
has  not  disqualified  himself  from  the  performance  of  the  con- 
tract; the  mere  fact  that  the  individual  representing  and 
acting  for  him  is  the  assignee,  and  not  the  mere  agent  or 
servant,  will  not  operate  as  a  rescission,  of,  or  constitute  a 
cause  for  terminating  the  contract ;  whether  the  agent  for 
performing  the  contract  acts  under  a  naked  power,  or  a  power 
coupled  with  an  interest,  cannot  affect  the  character  or  vary 
the  effect  of  the  delegation  of  power  by  the  original  con- 
tractor. Hackley,  the  original  contractor,  was  at  no  time 
discharged  from  his  obligations  to  the  city,  ndr  was  he  dis- 
qualified for  the  performance  of  the  contract,  but  was,  at  all 
times,  in  a  position  to  perform  his  part  of  the  agreement, 
facts  which  distinguish  this  case  from  Stevens  agt.  Penning 
(6  De  G.,  M.  &  G.,  223),  and  Robson  agt.  Drummond  (2 
Barn.  &  Aid.,  303). 

Stevens  agt.  Benning  is  distinguished  from  the  present  by 
the  additional  circumstances  that  the  contract  in  the  case 
cited  was  in  its  nature  personal,  and  was  made  in  reference 
to  the  character  and  facilities  of  the  contracting  firm,  as  a 
publishing  house,  and  was  in  the  nature  of  a  partnership,  in 
so  far  as  it  provided  for  a  division  of  the  profits  of  the  work 
to  be  published.  In  Robson  agt.  Drummond,  the  defendant 
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had  agreed  to  pay  annually,  in  advance,  for  the  use  of  the 
carriage  to  be  furnished  by  Sharpe,  a  coachmaker,  and  was  not 
bound,  after  notice  of  his  withdrawal  from  and  assignment  of 
the  contract  to  Robson,  to  trust  to  the  ability  or  integrity  of 
the  assignee  ;  and  the  court  also  held,  that  the  contract  was  one 
for  the  personal  service  of  Sharpe,  and  that  the  defendant  was 
entitled  to  his  judgment  and  taste  to  the  end  of  the  contract. 
It  is  not  disputed  that  in  all  cases,  when  the  executor  or  admin- 
istrator would  succeed  to  the  rights  and  liabilities  of  a  deceased 
party  to  a  contract,  the  contract  is  assignable  by  the  act  of 
the  parties,  the  personal  representatives  of  a  decedent  being 
regarded  but  the  legal  assignees  upon  whom  the  law  devolves 
the  rights  and  obligations  of  their  testator  or  intestate.  In 
one  case,  in  which  the  executory  obligations  of  deceased  par- 
ties have  been  sought  to  be  enforced  against  their  personal 
representatives,  the  question  has  been  said  to  be  one  of  con- 
struction, depending  upon  the  intention  of  the  parties,  and 
that  we  are  without  any  well  defined  rule  on  the  subject 
(Dickson  agt.  Calahan's  Admr.,  19  Penn.  St.  Rep.,  227).  In 
some  cases  in  which  executors  and  administrators  have 
assumed  the  contracts  of  their  testator  or  intestate,  and  after 
performance  sought  to  recover  the  stipulated  compensation, 
the  question  has  been  one  of  pleading  rather  than  of  princi- 
ple (Edwards  agt.  Grace,  2  M.  &  W.,  190).  The  assign- 
ability  of  a  contract  must  depend  upon  the  nature  of  the 
contract  and  the  character  of  the  obligations  assumed,  rather 
than  the  supposed  intent  of  the  parties,  except  as  that  intent 
is  expressed  in  the  agreement. 

Parties  may,  in  terms,  prohibit  the  assignment  of  any  con- 
tract, and  declare  that  neither  personal  representatives  nor 
assignees  shall  succeed  to  any  rights  in  virtue  of  it,  or  be 
bound  by  its  obligations.  But  when  this  has  not  been 
declared  expressly  or  by  implication,  contracts  other  than 
such  as  are  personal  in  their  character,  as  promises  to  marry, 
or  engagements  for  personal  services  requiring  skill,  science, 
or-  peculiar  qualifications,  may  be  assigned,  and  by  them  the 
VOL.  L.  2 
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personal  representatives  will  be  bound.  In  Hyde  agt.  Wind- 
sor (Cro.  Eliz.,  552)  it  was  said,  that  executors  are  bound  by 
all  covenants  of  their  testator,  whether  named  or  not,  "  unless 
it  be  such  a  covenant  as  is  to  be  performed  by  the  person  of 
the  testator,  which  they  cannot  perform."  If  the  contract 
be  personal  and  the  performance  of  the  party  himself  be  the 
essence  thereof,  it  neither  devolves  upon  his  representatives, 
nor  can  it  be  assigned  (  White's  Exrs.  agt.  Commonwealth,  39 
St.  Rep.,  167).  When  the  contract  is  executory  in  its  nature 
and  an  assignee  or  personal  representative  can  fairly  and  suf- 
ficiently execute  all  that  the  original  contractor  could  have 
done,  the  assignee  or  representative  may  do  so  and  have  the 
benefit  of  the  contract.  Quick  agt.  Ludbaum  (3  Bulst.,  30), 
adjudged  a  contract  to  build  a  house  binding  upon  the  execu- 
tors. This  case  has  been  criticised  and  sometimes  its  author- 
ity questioned,  but  the  modern  cases  in  England  and  the 
decisions  of  the  courts  of  this  state  are  in  harmony  with  it ; 
it  is  cited  with  approval  in  Siboni  agt.  I£irlvm,an  (1  M.  &  W., 
417),  and  in  many  other  cases.  The  act  of  God  in  the  death 
of  the  party  does  not  dissolve  the  contract  or  excuse  perform- 
ance except  in  the  case  of  a  contract  requiring  personal  ser- 
vices, and  then  the  law  will  imply  an  exception.  In  the  case 
last  referred  to,  executors  were  held  entitled  to  enforce  a  con- 
tract for  the  exchange  of  pianos,  made  by  their  testators 
twenty  years  before  the  bringing  of  the  action.  There  may 
be  cases  in  which  the  executor  may  not  be  compellable  to 
perform  a  contract  of  his  testator,  and  yet  may  elect  to  do  so 
and  entitle  himself  in  his  representative  capacity  to  the  com- 
pensation. Marshall  agt.  Broadbent  (1  Cr.  &  J.,  403 ;  S.  C., 
1  Tyrwhitt,  348)  was  for  work  and  materials  in  building  a 
house  which  the  testator  of  plaintiff  had  agreed  to  build,  but 
died  before  the  work  was  begun,  and  the  plaintiffs  were  held 
entitled  to  recover.  The  court  say  that  in  case  of  such  a  con- 
tract, if  the  executors  do  not  go  on  they  will  be  liable  to 
damages  for  not  completing  the  work ;  and  if  they  go  on 
they  may  recover  as  executors  (see,  also,  Wentworth  agt.  Cook, 


NEW  YORK  PRACTICE  REPORTS.  11 

Devlin  agt.  Mayor. 

10  A.  (&  E.,  42).  In  the  latter  case,  PATTISON,  J.,  refers  to  a 
case  at  Liverpool,  where  a  contract  to  build  a  lighthouse  was 
held  to  be  personal,  and  therefore,  not  assignable,  but  solely 
on  the  ground  of  its  being  a  matter  of  personal  skill  and  sci- 
ence ;  clearly  implying  that  but  for  that  element  in  the  con- 
tract it  would  have  been  assignable.  Sears  agt.  Conover  (34 
Barb.,  331)  was  not  unlike  Wentworth  agt.  Cook,  except  that 
the  action  was  an  action  by  the  assignees  of  an  executory 
contract,  for  non-performance  by  the  other  party.  Within 
the  principle  of  the  adjudications  in  this  state,  this  contract 
was  assignable.  The  executor  of  the  contractor  would  have 
been  bound  to  perform  it  to  entitle  him  to  recover  what  had 
been  earned,  and  to  prevent  an  action  for  non-performance. 
It  was  a  contract  not  capable  of  being  performed  in  person 
by  Hackley.  At  most  he  could  only  employ  workmen  and 
appoint  agents  and  overseers  of  the  work.  The  work  did  not 
require  or  call  for  the  exercise  of  any  peculiar  skill,  science 
or  experience ;  it  was,  by  law,  all  to  be  done  under  the  direc- 
tions of  the  city  inspector,  who  may  be  supposed  to  have 
been  in  possession  of  all  the  local  knowledge  and  experience 
essential  to  the  general  direction  of  the  work.  It  was  merely 
the  servile  labor  of  sweeping  and  cleaning  the  streets  and 
removing  the  garbage,  as  specified  in  the  agreement,  and 
under  the  general  supervision  of  the  city  inspector,  that  the 
contractor  engaged  for.  Work  upon  the  canals  of  this  state, 
either  in  their  repair  or  construction,  calls  for  more  of  skill 
and  scientific  knowledge  as  well  as  of  experience  than  this 
work  could  call  for,  and  ye^t  contracts  for  that  class  of  work 
have  been  recognized  as  assignable  by  the  legislature  and  by 
the  courts,  and  the  rights  of  assignees  protected  and  enforced 
(Munsell  agt.  Lewis,  2  Den.,  224).  So  contracts  for  the  labor 
of  convicts  in  the  state  prisons  have  been  expressly  held 
assignable,  and  on  the  ground  that,  notwithstanding  the  inti- 
mate personal  relations  that  must  exist  between  the  con- 
tractor and  the  convict  laborers,  and  their  presence  at  all 
times  within  the  prison  walls,  and  their  opportunities  of  inter- 
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fering  with  the  discipline  of  the  prison,  the  contract  was  not 
personal  in  its  character.  There  the  general  discipline  and 
government  of  the  prison  and  the  prisoners  was  with  the 
warden  and  other  officers,  while  here,  so  far  as  any  judgment 
or  discretion  is  to  be  exercised,  it  was  writh  the  city  inspector. 
The  circumstance  that,  by  the  statute,  in  this  case,  the  con- 
tract was  to  be  awarded  as  the  common  council  should  deem 
for  the  best  interests  of  the  city,  does  not  distinguish  this  case 
from  those  referred  to.  This  provision  did  not  refer  to  the 
person  of  the  contractor  but  to  the  terms  of  the  contract ;  it 
was  not  intended  to  enable  the  common  council  to  be  a 
respecter  of  persons  and  to  give  the  contract  to  favorites, 
but  to  give  them  a  discretion  to  choose  between  different  pro- 
posals, relieving  the  authorities  from  the  necessity  of  award- 
ing the  contract  to  the  lowest  bidder,  irrespective  of  the 
terms  of  the  contract,  the  security  offered,  or  the  fairness  or 
sufficiency  of  the  compensation,  to  insure  performance  with 
reasonable  certainty.  This  statutory1  provision  does  not 
change  the  character  of  the  work  or  import  into  the  contract 
any  unusual  terms,  or  destroy  its  assignability.  The  assign- 
ment of  the  contract  and  the  intent  of  the  contractor  under 
it,  did  not  terminate  the  agreement  or  authorize  its  rescission 
or  abandonment  by  the  city. 

The  other  objection  deemed  fatal  to  the  action,  and  enti- 
tling the  respondent  to  final  judgment,  is  to  the  validity  of 
the  statutory  enactment  authorizing  the  contract.  It  is 
claimed  and  insisted,  that  it  is  violative  of  section  16  of  arti- 
cle 3  of  the  state  constitution,  declaring  that  no  local  bill 
"shall  embrace  more  than  one  subject,  and  that  shall  be 
expressed  in  the  title." 

This  provision  of  the  fundamental  law  has  been  com- 
mended as  an  efficient  and  necessary  preventive  of  the  com- 
bination of  different  interests  to  enact  a  single  law  embracing 
several  distinct  matters  of  a  local,  or  private  character,  and  to 
secure  an  intelligible  and  fair  statement  of  the  purposes  and 
objects  of  a  proposed  law,  that  both  legislators  and  the  pub- 
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lie  might  understand  and  know  the  subject-matter  of,  and  the 
general  object  to  be  effected  by,  the  proposed  legislation.  If 
the  act  and  the  title  are  so  framed,  in  relation  to  each  other 
and  the  objects  expressed  or  indicated  by  the  one  and  enacted 
by  the  other,  as  fairly  to  give  effect  to  this  provision  and 
prevent  the  evils  in  the  mind  of  its  framers,  and  intended 
to  be  remedied,  the  act  will  not  be  held  invalid.  It  has 
repeatedly  been  said  by  different  judges,  and  effect  given  to 
the  declaration  by  the  judgment  of  this  court,  that  the  title 
need  not  be  an  abstract  of  the  act,  disclose  its  details  or 
declare  the  machinery  or  modes  of  procedure  by  which  the 
act  is  to  be  carried  into  effect,  and  its  object  accomplished. 
The  subject  of  an  act  is  that  concerning  which  it  is  enacted, 
and  not  the  substance  of  the  act  itself.  The  subject  of  an 
agreement  is  the  thing  which  is  the  object  of  the  agreement, 
as  the  subject  of  a  discussion  before  or  enactment  by  the 
legislature,  is  the  thing  which  is  the  object  under  discussion, 
or  of  the  enactment,  and  not  the  result  of  the  one  or  the 
other.  If  the  title  of  an  act  fairly  and  reasonably  discloses 
what  the  legislation  concerns  or  the  matter  with  which  it 
deals,  and  indicates  its  purpose,  the  constitutional  require- 
ment is  complied  with.  This  general  principle  has  been  so 
repeatedly  affirmed  in  this  court  that  it  would  be  work  of 
supererogation  to  cite  the  cases.  It  has  uniformly  been 
asserted  and  never  been  questioned. 

The  general  purpose  or  subject  of  the  act  in  which  the 
provision  now  challenged  is  found,  is  the  support  of  the 
government  of  the  city  and  county  of  New  York.  It  is 
expressed  more  at  length  in  the  title,  it  is  to  authorize  the 
raising  of  money  by  tax,  and  to  regulate  the  expenditure 
thereof.  The  title  fairly  indicates  the  general  purpose  and 
object,  that  is  the  subject,  of  the  act,  as  being  the  providing 
of  ways  and  means,  and  directing  their  appropriation  for 
city  purposes.  The  whole  subject  being  so  intimately  con- 
nected, in  all  its  details,  that  the  one  branch  could  not  be 
separated  from  the  other.  An  act  to  raise  means  for  the  sup- 
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port  of  the  city  government  would  be  incomplete  and  imper- 
fect without  the'  necessary  direction  for  the  application  and 
appropriation,  a  declaration  of  the  purposes  for  which  the 
means  are  raised  and  to  which  they  shall  be  applied.  One 
bill  was  not  necessary  to  levy  the  taxes  and  another  for  dis- 
posing of  them  when  collected.  That  would  require  that  a 
tax  for  municipal  purposes  could  not  be  levied  without  as 
many  bills  as  there  were  local  objects  to  be  cared  for  or  pur- 
poses to  which  the  tax  should  be  applied,  notwithstanding 
all  were  parts  of  the  ordinary  expenses  of  the  city  govern- 
ment. Many  things  may  and  are  embraced  within  the  same 
subject  within  the  meaning  of  the  clause  of  the  constitution 
under  consideration.  An  act  of  the  legislature,  entitled  "In 
relation  to  the  fees  and  compensation  of  certain  officers  in 
the  city  and  county  of  New  York,"  was  held  single,  and  its 
subject  sufficiently  expressed  in  the  title  although  it  gave  to 
the  several  officers  named  salaries  in  lieu  of  fees,  and  directed 
the  fees  before  then  received  for  their  an  dividual  use  to  be 
collected  by  them  and  paid  into  the  public  treasury,  and  by 
the  same  act  power  was  given  to  the  board  of  supervisors  to 
increase  or  diminish  the  salaries  fixed  by  the  act  (Conner 
agt.  Mayor,  etc.,  1  Seld.,  285).  It  was  held  in  Sun.  Mat. 
Ins.  Co.  agt.  The  Mayor  (4  id.,  241),  that  the  title  of  an  act 
entitled  "An  act  to  enable  the  supervisors  of  the  city  and 
county  of  New  York  to  raise  money  by  tax  "  authorized  a 
tax  to  be  assessed  upon  the  city,  and  directing  a  portion  of  it 
for  certain  specified  purposes  to  be  assessed  upon  a  particular 
part  of  the  city,  was  in  compliance  with  the  section  of  the 
constitution  in  question.  The  court  held  that  the  act 
embraced  but  one  subject,  the  levying  of  the  tax ;  that  the 
mode  of  treating  it  need  not  be  stated  in  the  title.  An  act 
entitled,  "An  act  for  the  relief  of  James  Ley  and  Son," 
authorized  the  common  council  of  Syracuse  to  assess  and  col- 
lect, in  the  same  manner  as  the  expenses  of  constructing  a 
sewer  were  by  law  authorized  to  be  assessed  and  collected,  a 
specified  sum,  and  to  pay  it  to  James  Ley  and  Son  for  the 
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construction  of  a  sewer,  was  held  valid  as  embracing  but  one 
subject,  and  that  expressed  in  the  title  (Brewster  agt. 
Syracuse,  19  N.  Y.,  116).  The  thing  to  be  accomplished 
was  held  well  expressed.  The  different  steps  by  which  the 
end  was  to  be  accomplished  were  not  distinct  subjects. 

An  act  entitled,  "An  act  relating  to  contracts  by  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York  "  was 
sustained  and  held  valid  against  the  objection,  that  it  did 
not  conform  to  the  provision  of  the  constitution  in  question, 
although  the  act  transferred  the  power  relative  to  assessments 
and  assessment  lists  from  the  common  council  to  a  board  of 
revision  constituted  by  the  act.  The  court  held  that  the 
directions  as  to  the  manner  of  raising  money  by  assessment, 
including  a  change  in  the  body  for  the  revision  of  the  assess- 
ments to  pay  for  the  performance  of  the  contract,  was  a  part 
of  the  one  subject  expressed  in  the  title  (In  re  Volkening, 
52  N~.  Y.,  650).  The  same  principle  was  adjudged  and 
applied  to  special  provisions  in  an  act  with  a  title  similar 
to  that  now  challenged,  for  limiting  and  curtailing  one  class 
of  expenditures  and  restricting  the  power  and  authority  of 
the  city  officials  (In  re  Astor,  50  N.  Y.,  363). 

A  matter  that  is  fairly  incidental  to  the  general  subject 
expressed  in  the  title  may  be  regarded  as  included  within  it 
(People  agt.  Briggs,  id.,  553).  The  same  principle  is  reaf- 
firmed and  applied  to  acts  of  an  essentially  different  character 
from  the  local  and  municipal  acts  before  referred  to  (People 
agt.  Dudley,  58  id.,  323 ;  Wenzler  agt.  People,  id.,  516). 
No  adjudged  case  of  authority  can  be  found  in  conflict  with 
those  quoted,  or  which  does  not  entirely  harmonize  with  the 
rule  of  construction  and  decision  which  prevailed  in  those 
cases.  Isolated  expressions  of  judges  may  be  found,  which, 
separated  from  the  context  and  the  particular  statutes  under 
discussion,  might  seem  to  conflict  with  them ;  but  when 
rightly  understood  in  reference  to  the  subjects  under  consid- 
eration they  are  all  capable  of  an  interpretation  in  entire 
accord  with  the  cases  cited  and  the  validity  of  the  act  now 
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before  us-  The  subject  of  the  expenditure  of  moneys  for  clean- 
ing the  streets,  and  the  making  of  contracts  for  that  service, 
was  clearly  embraced  within  the  words  of  the  title  of  the  act. 

The  levying  of  the  taxes,  and  the  expenditure  thereof  for 
the  purposes,  and  in  the  manner  and  under  the  restrictions 
declared  by  the  act,  constituted  but  one  subject.  The  act 
did  not  propose  to,  nor  did  it  change  or  alter  the  charter  of 
the  city.  It  did  not  effect  so  great  a  change  in  the  powers 
and  duties  of  the  city  officials  as  did  the  acts  held  valid  in 
several  of  the  cases  cited  (Supra).  The  permission  to  the 
common  council  to  make  a  contract  for  a  term  of  years  was 
regarded  by  the  legislature  as  necessarily  incidental  td  a  let- 
ting of  the  work  by  contract  at  all,  for  the  obvious  reason 
that  no  person  could  take  a  contract  for  a  single  year  and 
incur  the  large  expenditure  necessary  to  perform  it,  except 
upon  terms  ruinous  to  the  city.  The  privilege  of  letting  the 
work  for  longer  than  a  single  year  was  necessary  to  secure  a 
taker  upon  reasonable  terms.  The  act  did  not  touch  or  in 
any  way  affect  the  charter  or  governmental  organization  of 
the  city,  or  vary  the  powers  or  duties  of  its  governing  body, 
It  merely  took  a  single  work,  for  which  means  were  provided 
by  tax,  out  of  the  general  law  requiring  all  contracts  to  be  let 
to  the  lowest  bidder.  This  was  but  the  regulation  of  the 
expenditure  of  a  portion  of  the  tax  authorized  by  the  act, 
and  within  the  title.  The  act  was  constitutionally  passed, 
and  is  valid. 

The  claim  that  the  city  was  justified  in  terminating  the 
contract,  by  reason  of  the  failure  of  the  contractor  to  sweep 
the  streets  during  the  winter  when  ice  and  snow  covered  the 
ground,  is  untenable.  The  contract  made  reasonable  pro- 
vision for  the  services  to  be  rendered  by  the  contractor  dur- 
ing such  times  when,  in  the  nature  of  things,  a  full  and  literal 
compliance  with  the  requirements  of  other  clauses  of  the 
contract  regulating  the  hours  and  times  for  sweeping  the 
streets  was  impracticable.  The  seventh  clause  of  the  contract 
gave  the  measure  of  the  services  to  be  performed  during  the 
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winter,  and  by  it  the  contractor  was  only  required  to  keep 
the  streets  reasonably  passable  for  vehicles,  and  the  cross- 
walks and  gutters  intersecting  the  same  clear  of  snow  and 
ice.  The  parties  having  by  their  agreement  made  special 
provision  for  the  sewers  during  the  winter  months,  by  which 
the  sweeping  of  the  streets  was  suspended  and  a  modified 
service  substituted  for  the  more  full  and  elaborate  cleaning 
and  sweeping  of  the  summer,  the  intervention  and  dispensa- 
tion of  the  city  inspector  was  not  necessary  to  relieve  the 
contractor  from  the  sweeping  during  that  season.  The  con- 
tracting parties  assumed  that  the  performance  of  such  work 
would  be  impracticable  as  well  as  unnecessary  during  the 
winter  season,  and  therefore  dispensed  with  it.  The  referee 
rightly  construed  the  agreement  in  this  respect,  and  by  no 
other  interpretation  could  effect  be  given  to  the  seventh 
clause  of  the  contract,  and  with  this  construction  every  part 
of  this  instrument  is  harmonious. 

That  the  contractor  for  performing  the  work,  upon  the 
unjustifiable  abrogation  of  the  contract,  was  entitled,  not- 
withstanding the  wrongful  act  of  the  city,  to  the  profits  and 
advantages  which  would  have  inured  to  him  as  the  direct  and 
immediate  fruits  of  the  contract,  had  he  been  permitted  to 
perform  the  same,  is  not  disputed.  These  were  the  induce- 
ments to  the  contract  in  the  minds  of  the  parties,  and  the 
right  to  them  was  as  absolute  as  would  have  been  his  right  to 
the  stipulated  compensation  upon  a  full  performance.  The 
measure  of  damages  in  an  action  for  a  violation  of  an  execu- 
tory agreement  is  too  well  settled  by  authority  to  require 
discussion,  and  the  rule  adopted  by  the  courts  commends 
itself  for  its  simplicity  as  well  as  equity  and  good  sense.  It 
secures  to  the  injured  party,  as  a  compensation  only,  such 
advantages  as  the  parties  must  be  deemed  to  have  had  in 
their  minds  in  making  the  agreement,  and  excludes  all  con- 
tingent and  uncertain  profits,  .every  thing  that  may  not  rea- 
sonably be  supposed  to  have  been  within  the  contemplation 
of  the  contracting  parties  and  would  not  naturally  follow  the 
VOL.  L  3 
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breach.  The  party  who  has  been  wrongfully  deprived  of  the 
gains  and  profits  of  an  executory  contract  may  recover  as  an 
equivalent  and  by  way  of  damages  the  difference  between  the 
contract-price  —  the  amount  which  he  would  have  earned  and 
been  entitled  to  recover  on  performance  —  and  the  amount 
which  it  would  have  cost  him  to  perform  the  contract 
(Masterton  agt.  The  Mayor,  dec.,  7  Hill,  61 ;  Clark  agt.  The 
Same,  4  Gomst.,  338 ;  Griffin  agt.  Cohn,  16  N.  T.,  489 ; 
Messereau  agt.  The  N.  Y.  Shot  and  Lead  Co.,  40  id.,  422 ; 
Cassidy  agt.  Le  Fevre,  45  id.,  562). 

The  referee  professes  to  have  adopted  this  rule  as  the 
measure  of  damages,  but  evidence  was  given  over  the  objec- 
tion of  the  city  as  showing,  or  tending  to  show,  what  it 
would  have  cost  the  contractor  to  perform  the  agreement  on 
his  part,  of  the  prices  at  which  the  contractor  had  sub-let 
large  sections  and  parts  of  the  work.  The  agents  of  the 
city  in  agreeing  to  the  prices  specified  in  the  contract  for  the 
services  to  be  performed,  could  only  have  had  in  their  mind 
the  actual  and  fair  cost  of  the  work  to  the  party  by  whom  it 
should  be  performed,  and  the  profits  to  which  the  contractor 
would  be  entitled  upon  that  basis.  •  Any  incidental  advan- 
tages which  the  contractor  could  secure  by  favorable  contracts 
for  parts  of  the  work  were  not  in  the  mind  of  the  parties, 
and  cannot  avail  to  the  party  seeking  damages  for  the  viola- 
tion of  the  agreement.  Such  a  contract  is  not  evidence  for 
any  purpose  against  the  party  who  has  only  undertaken  for 
damages  upon  the  principle,  and  measured  by  the  rule 
referred  to.  It  is  no  evidence  that  the  actual  and  fair  cost 
of  the  work  would  not  be  greatly  in  excess  of  the  prices 
agreed  to  be  paid  the  sub-contractor,  and  there  can  be  no 
certainty  that  the  contract  would  be  performed,  and  the 
actual  gain  to  the  original  contractor  be  the  difference 
between  the  amounts  stipulated  in  the  two  contracts.  A 
party  is  not  entitled  in  seeking  compensation  for  the  loss  of 
gains  upon  a  breach  of  the  contract  by  the  other  party  to  the 
benefits  of,  or  to  be  indemnified  against,  a  contract  made  with 
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third  persons  not  in  the  contemplation  of  the  parties  when 
the  agreement  was  made  (Masterton  agt.  Mayor,  &c.,  Griffin 
aet.  Cohn,  Cassidy  agt.  Le  Fevre,  supra;  Blanchard  agt. 
Ely,  21  W.  JR.,  342 ;  Myers  agt.  Bums,  35  N.  Y.,  269). 
The  advantages  and  benefits  of  the  sub-contracts  are  quite 
too  uncertain  and  contingent  to  be  taken  into  consideration 
in  estimating  the  profits  the  original  contractor  might  have 
made  under  his  contract. 

The  objection  to  this  evidence  was  very  distinctly  taken  in 
behalf  of  the  city,  and  the  objection  as  distinctly  overruled, 
and  we  cannot  say  that  it  did  not  influence  the  result,  or  that 
it  was  rejected  by  the  referee  in  awarding  the  damages. 
Although  each  question  was  not  objected  to,  the  counsel  for 
the  city  objected  to  the  first  two  questions  calling  for  it,  and 
the  referee  does  not  seem  to  have  passed  upon  the  objection 
at  that  time.  The  witness  then,  in  answer  to  these  and 
three  or  four  other  questions  immediately  following,  gave  the 
objectionable  evidence. 

The  case  then  states :  "  Mr.  McKeon  objects  to  the  whole 
of  this  testimony,"  and  this  statement  is  evidently  but  a 
repetition  of  the  objection  taken  to  the  first  questions  lead- 
ing to  the  subject,  and  shows  that  the  counsel  had  not 
waived  his  objection  or  acquiesced  in  the  evidence.  A 
motion  was  then  made  to  strike  it  out,  and  the  objection  and 
motion  were  overruled  and  an  exception  taken.  The  objec- 
tion was  reasonable  and  the  exception  well  taken,  and  the 
action  of  the  referee  shows  that  he  regarded  the  testimony  as 
competent  and  material,  and  leaves  no  room  to  doubt  that  he 
gave  force  and  effect  to  it  in  computing  the  damages.  The 
city  is  entitled  to  the  benefit  of  the  objection  and  exception, 
and  to  a  new  trial  for  this  error. 

The  judgment  of  the  court  below  for  the  city  must  be 
reversed,  but  so  much  of  the  judgment  as  reverses  the  judg- 
ment of  the  referee  must  be  affirmed  and  a  new  trial  granted," 
costs  to  abide  event. 

All  concur.    RAPALLO,  J.,  absent. 
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SUPREME  COURT. 
TYLER  W.  PARKER,  as  executor,  agt.  JOHN  W.  WARTH. 

Appeal  from  an  order  after  judgment. 

Where  an  answer  has  been  stricken  out  as  frivolous  and  judgment  entered, 
no  appeal  can  be  taken  from  the  order  striking  out  the  answer  if  there 
is  no  appeal  from  the  judgment. 

General  Term,  first  Department,  October,  1875. 

Before  Justices  DAVIS,  BEADY  and  DANIELS. 

MOTION  to  dismiss  an  appeal. 

J.  W.  Judson,  for  appellant. 

Geo.  W.  Van  Slyck,  for  respondent. 

BRADY,  J.  —  The  appeal  taken  in  this  case  must  be  dis- 
missed. The  answer  was  on  motion  stricken  out  as  frivolous, 
and  judgment  ordered  for  the  plaintiff.  The  judgment  was 
entered,  and,  thereafter,  this  appeal  was  taken,  not  from  the 
judgment,  but  the  order  upon  which  it  was  based. 

Many  decisions  affecting  the  subject,  namely,  whether  the 
appeal  may  be  from  the  order  or  should  be  from  the  judg- 
ment, have  been  made,  which  are  sometimes  in  conflict  and 
sometimes  reconcilable.  A  collection  of  them  might  be 
found  in  Waifs  Practice  (vol.  3,  pp.  593,  594,  595).  to  which 
the  curious  student  is  referred.  The  cases  in  which,  as  there 
stated,  the  appeal  from  the  order  has  been  upheld  and  advo- 
cated are  those  in  which  a  further  answer  was  permitted,  and 
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in  which,  consequently,  no  judgment  was  ordered  in  the  first 
instance.  Many  adjudications  will  be  found  there  grouped, 
holding  that  when  judgment  is  ordered  the  appeal  must  be 
from  it.  It  will  be  found,  also,  that  the  appeal  has  been  sus- 
tained where  it  is  taken  before  the  judgment  is  entered,  a 
distinction  which  may  well  be  made,  although  the  efficacy  of 
appeal,  unless  a  stay  of  proceedings  is  obtained,  may  well  be 
.doubted.  Section  349  provides  for  an  appeal  from  an  order 
in  any  stage  of  the  action,  including  proceedings  supple- 
mentary to  execution,  but  the  action  eo  nomine  ceases  with 
the  judgment.  The  right  is  then  determined,  and  all  that 
remains  to  be  done  is  to  enforce  payment,  or  compel  the  per- 
formance of  what  the  judgment  decrees  shall  be  done.  Here 
there  was  no  stay  of  the  action  when  the  appeal  was  taken. 
It  had  ended,  and  in  the  judgment  the  order  was  merged, 
leaving  the  defendant  to  his  remedy  by  appeal  from  the  judg- 
ment alone,  which  would,  necessarily,  bring  up  the  order  of 
which  it  was  predicated.  This  is  the  rational  view  of  the 
section,  and  in  accord  with  the  adjudications  referred  to  in 
Wait  (supra),  holding  that  where,  as  in  this  case,  judgment 
is  ordered  and  entered,  the  appeal  cannot  be  taken  from  the 
order  only. 

If  the  appeal  be  from  the  order  no  stay  of  proceedings 
relating  to  it  would  prevent  the  plaintiff  from  collecting  the 
judgment.  To  prevent  that  there  must  be  a  stay  of  the  judg- 
ment itself,  and  the  Code  makes  no  provision  for  a  stay  of 
proceedings  upon  the  judgment  rendered  on  an  appeal,  taken 
after  the  entry  of  judgment,  from  an  interlocutory  order 
granted  pending  the  action.  All  the  consequences  of  a  judg- 
ment, therefore,  seem  to  be  in  hostility  to  an  appeal  from  an 
order  made  in  the  action,  prior  to  the  judgment  rendered, 
and  from  which  no  appeal  was  taken  until  after  the  judgment 
was  perfected. 

The  motion  to  dismiss  must,  for  these  reasons,  be  granted, 
with  ten  dollars  costs. 

DAVIS,  P.  J.,  and  DANIELS,  J.,  concurred. 
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SUPKEME  COURT 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  agt.  THE  THIRD 
AVENUE  SAVINGS  BANK. 

Facts  and  circumstances  which  authorize  the  removal  of  a  receiver. 

An  individual  who  was  appointed  secretary  of  an  insolvent  savings  bank 
by  its  directors,  and  was  used  by  them  in  a  month  thereafter  to  make 
and  verify  a  false  statement  declaring  its  solvency,  and  who  was  named 
by  them  as  its  receiver  in  a  suit  which  they  caused  to  be  instituted  to 
wind  up  its  affairs,  is  not  a  fit  and  proper  person  to  execute  such  a  trust; 
especially  should  he  not  be  retained  when  every  creditor,  so  far  as 
known,  asks  for  his  removal. 

Besides,  his  connection  with  the  managers  of  the  institution,  being  the 
secretary  of  their  selection  and  the  receiver  of  their  choice,  would 
naturally  bring  his  duties  as  receiver  into  direct  collision  with  his  feel- 
ings of  personal  obligation  to  the  managers  whom  he  might  be  called 
upon  to  prosecute  as  receiver.  To  such  a  temptation,  no  officer  which 
the  court  selects  should  be  subjected. 

Ulster  Special  Term,  November*  1875. 

MOTION  on  the  part  ot  the  defendants  to  remove  William 
S.  Carman  from  the  office  of  receiver  of  the  bank 

Mr.  Fitch^  for  sundry  depositors  making  the  motion. 

Algernon  S.  Sullivan,  tor  other  depositors  who  unite  in 
the  application. 

James  S.  Stearns,  for  still  other  depositors,  who  also  ask 
the  removal  of  the  receiver. 

Peet  cfe  Hun,  for  the  receiver. 

Charles  H.  Fairchild,  deputy  attorney-general,  for  people. 
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WESTBROOK,  J.  —  Continual  engagements  in  circuit,  since 
the  submission  of  this  matter  one  week  ago,  have  prevented 
its  earlier  examination  and  decision,  and  other  and  pressing 
duties  at  the  present  only  allow  a  very  brief  statement  of  the 
reasons  which  induce  me  to  grant  the  application  to  remove 
the  receiver.  From  the  complaint  in  the  action  which  was 
verified  by  Daniel  Bates,  president  of  the  defendant,  it 
appears  that  the  Third  Avenue  Savings  Bank  was,  on  the  29th 
day  of  September,  1875  (the  day  of  the  verification  of  such 
complaint),  insolvent  and  had  been  for  more  than  a  year  prior 
to  such  date.  On  the  23d  day  of  January,  1875,  the  receiver, 
who  was  then  the  secretary  of  the  corporation,  signed  and 
verified  a  report  which  purported  to  be  a  just  and  true  state- 
ment of  the  condition  thereof  on  the  first  day  of  that  month, 
whereby  it  was  shown  that  the  bank  was  solvent,  and  that  the 
assets  of  the  institution  were  $6,960.65  in  excess  of  its 
liabilities.  On  the  26th  day  of  December,  1874,  and  about  a 
month  prior  to  the  date  of  such  report,  the  present  receiver 
had  been  made  the  secretary  of  the  defendant,  at  which  time 
its  situation  must  have  been  known  to  the  directors  who 
appointed  him.  The  suit  to  dissolve  the  corporation  and 
wind  up  its  affairs  was  confessedly  instituted  at  the  request 
of  its  directors,  and  the  appointment  of  the  present  receiver 
upon  the  application  for  judgment,  no  objection  being  made 
by  any  of  the  counsel  who  appeared  in  it  originally,  was 
evidently  the  suggestion  of  such  officers.  The  present  appli- 
cation, then,  presents  this  question  :  Is  an  individual  who,  on 
the  26th  day  of  December,  1874,  was  appointed  secretary  of 
the  then  known  insolvent  savings  bank  by  its  then  directors, 
who  was  used  by  them  in  a  month  thereafter  to  make  and 
verify  a  false  statement  declaring  its  solvency,  and  who  was 
named  by  them  as  its  receiver  in  a  suit  which  they  caused  to 
be  instituted  to  wind  up  its  affairs,  a  fit  and  proper  person 
to  execute  such  trust ;  'especially  should  he  be  retained  when 
every  creditor,  so  far  as  known,  asks  for  his  removal  ?  The 
statement  of  the  case  indicates  the  answer.  If  Mr.  Carman 
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made  a  willfully  false  oath  in  January,  1875,  representing  the 
bank  to  be  solvent,  he  surely  is  not  a  proper  person  to  be 
intrusted  with  the  delicate  and  important  duties  which  he  is 
called  upon  as  receiver  to  discharge.  If,  after  filling  the 
office  of  secretary  for  only  three  days  less  than  a  month  he 
could  be  so  easily  imposed  upon  as  to  make  such  false  state- 
ments he  certainly  has  not  the  requisite  mental  qualifications 
to  grapple  with  the  difficulties  which  must  surround  him  in 
his  new  position.  If  he  was  so  confiding  as  he  says  he  was,  by 
way  of  excuse,  as  to  take  the  actuary's  statement  of  the  condition 
of  the  company  as  true,  and  swear  positively  upon  mere  informa- 
tion, without  knowledge,  such  confidence  may  be  imposed  upon 
hereafter,  as  it  certainly  has  been  in  the  past,  to  the  great 
injury  of  others.  Apart,  however,  from  the  objections  which 
present  themselves  to  the  continuance  of  Mr.  Carman  as 
receiver,  by  reason  of  his  confessedly  erroneous  report  and 
affidavit  in  January  last,  his  connection  with  the  managers  of 
the  institution  renders  him  an  improper  person  to  discharge 
this  trust.  He  was  the  secretary  of  their  selection;  the 
receiver  of  their  choice.  In  his  latter  capacity  he  will  be  called 
upon  to  investigate  the  acts  of  his  patrons,  and  the  proper 
discharge  of  his  duties  may  require  him  to  sue  those  to  whom 
he  is  under  personal  obligations.  Duty  and  feeling  should 
not  collide  in  the  person  of  the  receiver.  If  they  do,  and  the 
former  is  overcome,  human  nature  will  only  repeat  itself.  To 
such  a  temptation  no  officer  which  the  court  selects  should  be 
subjected.  These  views  have  been  expressed  before  by  me 
in  another  case  and  they  are  regarded  as  sound  now.  Besides 
the  investigation  of  his  own  conduct  as  secretary  may 
be  necessary.  How  many  of  the  present  depositors  of  the 
defendant,  if  any,  have  become  such  by  reason  of  his  false 
statement,  in  January,  does  not  appear.  It  is  but  fair  to 
conclude,  however,  that  as  there  was  no  public  disavowal  by 
Mr.  Carman  of  the  want  of  truth  in  his  affidavit  until  this 
suit,  instituted  in  September  last,  to  dissolve  and  distribute 
the  effects  of  the  corporation,  startled  the  public,  that  con 
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siderable  o£the  creditors  became  such  during  that  period.  Is 
it  fair  to  such  persons  that  Mr.  Carman  should  sit  in  judg- 
ment upon  his  own  conduct  ?  To  this,  most  obviously,  only 
a  negative  answer  can  be  given.  For  the  reasons  thus  briefly 
stated,  Mr.  Carman  must  be  removed,  and  a  new  receiver 
appointed.  The  attorneys  for  the  moving  parties  will  pre- 
pare the  necessary  order  and  submit  the  same  to  me  for 
approval. 

VOL.  L.  4 
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COUKT  OF  APPEALS. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  respondents,  agt. 
WILLIAM  M.  TWEED,  impleaded,  &c.,  appellant. 

Questions  of  practice  —  appeal  dismissed. 

Whether  a  defendant  can  be  held  to  bail  in  a  second  action  commenced 
for  the  same  cause  of  a  previous  action  discontinued,  is  not  a  matter  of 
legal  right,  but  is  to  be  determined  upon  circumstances.  When  the 
second  action  is  vexatious,  the  general  rule  is  that  the  defendant  shall 
not  again  be  arrested,  otherwise  he  may  be. 

Where  the  action  is  discontinued  by  an  order  of  the  special  term,  and 
the  plaintiffs  ordered  to  pay  the  costs,  which  they  offer  to  do  as  soon  as 
adjusted,  the  order  of  discontinuance  is  valid  and  effectual  from  the 
time  of  its  service,  and  the  plaintiffs  would\  not  be  in  fault  until  the 
defendant  procured  the  costs  to  be  adjusted  and  demanded. 

It  has  been  decided  by  this  court  that  an  order  of  arrest  and  attachment 
may  be  had  in  the  same  action,  and  that  it  is  discretionary  with  the 
court  below  to  determine  when  both  remedies  may  be  resorted  to. 
Being  discretionary,  it  is  not  reviewable  here. 

The  question,  whether  the  amount  of  bail  in  any  case  is  excessive,  is  clearly 
a  question  of  discretion  with  the  court  below,  and  not  reviewable  here. 

Whether  the  act  of  1875,  authorizing  this  action,  is  unconstitutional  upon 
the  ground  that  the  legislature  cannot  interfere  and  authorize  the  attor- 
ney-general to  prosecute  for  money  belonging  to  the  city  or  county  of 
New  York,  is  a  question  which  should  be  litigated  on  the  trial  of  the 
action  and  not  determined  upon  a  special  motion. 

Decided  November,  1875. 

David  Dudley  Field,  for  appellant. 

Wheeler  H.  Peckham,  for  respondents. 

CHUKCH,  Ch.  J. —  The  questions  presented  on  this  appeal  are : 

First.  Whether  the  defendant  can  be  held   to   bail   in   a 

second  action  commenced  for  the  same  cause  of  a  previous 

action  discontinued.      The    defendant  invokes  the  maxim, 
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"  Nemo  debet  bis  vexaris  pro  una  et  eadetn  causa  "  (3  Moore, 
607).  Assuming  that  this  is  for  the  same  cause  of  action  as 
the  previous  action,  it  is  always  a  question  of  fact,  depending 
upon  circumstances,  whether  the  second  action  is  vexatious. 
When  such  is  the  fact  the  general  rule  is  that  the  defendant 
shall  not  be  again  arrested,  otherwise  he  may  be.  The 
exemption  is  not  a  matter  of  legal  right,  but  is  to  be  deter- 
mined by  the  circumstances  (1  Chitty  Rep.,  161-273 ;  K.  B., 
2  Wilson,  381 ;  2  Stra.,  12-16 ;  K.  B.,  1  Stra.,  439  ;  14  J.  E., 
346 ;  8  Tanett,  24).  The  first  action  was  discontinued  upon 
the  final  decision  of  this  court  against  the  right  to  bring  it  in 
the  name  of  the  people  of  the  state.  A  special  act  of  the 
legislature  was  subsequently  obtained  authorizing  it,  and  this 
action  was  commenced  in  pursuance  of  such  act.  The  good 
faith  of  the  former  prosecution  is  not  questioned,  and  the 
circumstances  repel  the  idea  of  vexation.  It  is  not  review- 
able  in  this  court. 

Second.  The  eecond  point  is  that  the  first  action  was  not 
discontinued  when  the  arrest  was  made,  and  this  is  affirmed 
upon  the  ground  that  the  costs  of  the  former  action  had  not 
been  paid.  The  action  was  discontinued  by  an  order  of  the 
special  term,  and  the  plaintiffs  were  ordered  to  pay  the  costs, 
which  was  offered  to  be  done  on  behalf  of  the  plaintiffs  as 
soon  as  adjusted.  "We  think  the  order  of  discontinuance  was 
valid  and  effectual  from  the  time  it  was  served;  and  the 
plaintiffs  would  not  be  in  fault  until  the  defendant  procured 
the  costs  to  be  adjusted  and  demanded,  which  was  never 
done.  The  question  as  to  the  remedy  of  the  party  would 
have  been  presented  to  the  court  below  as  a  question  of  prac- 
tice for  that  court  to  determine. 

Third.  The  next  point  urged  is,  that  the  order  to  hold  to 
bail  should  be  vacated,  because  the  plaintiffs  also  procured  an 
attachment.  It  does  not  appear  that  any  property  was  levied 
upon  by  virtue  of  the  attachment.  Besides,  this  court  has 
held  that  an  order  of  arrest  and  attachment  may  be  had  in 
the  same  action,  and  that  it  is  discretionary  with  the  court  to 
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determine  when  both  remedies  may  be  resorted  to  (50  JW.  Y.y 
456).  Being  discretionary  it  is  not  reviewable  here. 

Fourth.  It  is  also  urged  that  the  amount  of  bail  is  exces- 
sive. This  is  clearly  a  question  of  discretion  with  the  court 
below,  and  so  not  appealable.  There  is  no  rule  of  la,w  that 
a  party  shall  not  be  held  to  bail  in  the  sum  of  $3,000,000, 
especially  in  the  case  where  the  amount  sought  to  be  recov- 
ered is  double  that  sum. 

Fifth.  The  last  question  presented  is  that  the  act  of  1875 
authorizing  this  action  is  unconstitutional,  upon  the  ground 
that  the  legislature  cannot  interfere  and  authorize  the  attor- 
ney-general to  prosecute  for  money  belonging  to  the  city  or 
county  of  New  York.  We  agree  with  the  counsel  for  the 
plaintiffs  that  this  is  a  question  which  should  be  litigated  on 
the  trial  of  the  action  and  not  determined  upon  a  special 
motion,  for  obvious  .reasons,  urged  by  him.  It  is  not 
improper,  however,  to  say,  that  in  the  former  action  this 
court,  while  holding  that  the  action  could  not  then  be  prose- 
cuted in  the  name  of  the  people  of  the  state,  intimated  that 
the  legislature  had  the  power  to  authorize  such  prosecution  by 
statute.  The  act  of  1875  was  passed  for  that  purpose.  I 
have  examined  the  brief  of  the  learned  counsel  and  the  opin- 
ion of  judge  COOLET,  cited  by  him  (in  28  Mich,.,  228),  con- 
taining an  able  discussion  of  the  relations  existing  between 
the  state  government  of  Michigan  and  municipalities  within 
its  jurisdiction,  and  the  right  of  the  former  to  control  the 
local  concerns  of  the  latter,  and  they  have  failed  to  con- 
vince me  that  the  legislature  of  this  state  does  not  possess 
full  power,  except  as  restricted  in  the  constitution,  to  control 
by  direct  legislation  the  local  affairs  of  a  public  nature  of  any 
of  the  civil  divisions  of  the  state.  This  general  proposition 
was  affirmed  by  this  court  in  The  People  agt.  Flagg  (46  N. 
Y.,  401).  It  is,  however,  unnecessary  to  elaborate  the  ques- 
tion or  definitely  adjudicate  it,  as  it  more  properly  belongs  to 
the  trial  of  the  action. 

The  appeal  must  be  dismissed. 
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>-  SUPKEME  COURT. 

AUSTIN  SHERMAN   agt.  WILLIAM  C.  CONNER,  sheriff  of  the 
city  and  county  of  New  York. 

Service  of  a  summons  on  a  sheriff —  sufficiency  of. 

The  service  of  a  summons  upon  a  sheriff,  in  an  action  against  him,  must 
be  made  personally  upon  the  sheriff. 

The  service  of  a  summons  upon  the  sheriff  by  delivering  a  copy  thereof 
to  the  under  sheriff,  in  the  office  of  the  sheriff,  the  sheriff  at  the  time 
being  absent  therefrom,  in  pursuance  of  the  Revised  Statutes  providing 
that  every  notice  or  other  paper  which  shall  be  required  to  be  served  on 
any  sheriff,  may  be  served  by  leaving  the  same  at  the  office  designated 
by  him  in  his  notice  filed  in  the  county  clerk's  office,  during  office  hours, 
is  not  a  sufficient  service  of  such  summons. 

Even  if  these  provisions  of  the  Revised  Statutes  could  be  construed  to 
embrace  the  service  of  notices  or  papers  by  which  an  action  might  be 
commenced  against  the  sheriff,  they  are  repealed  by  the  Code,  sections 
468,  127  and  134. 

Special  Term,  November  3,  1875. 

0.  P.  Buel,  for  plaintiff. 

Vanderpoel,  Green  &  Gumming,  for  defendant. 

VAN  YORST,  J.  —  The  only  method  of  commencing  civil 
actions  in  the  courts  of  record  of  this  state  is  by  the  service 
of  a  summons  (Code,  sec.  127).  The  method  of  service  is 
provided  for  in  section  134.  The  present  case  comes  under 
the  fourth  subdivision  of  the  section,  and  service  of  the  sum- 
mons could  only  be  made  so  as  to  commence  the  action  by 
the  delivery  of  a  copy  thereof  to  the  defendant,  personally, 
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unless  the  fact  that  the  defendant  was  the  sheriff  of  the  city 
and  county  of  New  York,  and  was  prosecuted  for  the  escape 
from  the  liberties  of  the  jail  of  a  party  held  by  him  under 
execution,  justified  a  service  other  than  personal. 

The  service  of  the  summons  in  this  case  was  not  made 
upon  the  defendant  in  person,  but  a  copy  thereof  was  deliv- . 
ered  to  John  E.  Gumming,  the  under  sheriff  of  the  defendant, 
at  the  office  of  the  sheriff,  the  defendant  himself  being  absent 
therefrom.  In  default  of  an  answer,  on  the  nineteenth  of 
July  last,  a  judgment  was  entered  against  the  defendant  for 
the  sum  of  $755.32. 

The  defendant  makes  an  oath  that  no  summons  in  the 
action  was  ever  served  upon  him,  and  that  the  first  intima- 
tion he  had  of  the  action  and  the  judgment  was  from  his 
attorneys  on  the  fifth  day  of  August,  after  the  judgment  was 
rendered.  The  service  on  the  under  sheriff,  instead  of  the 
defendant  in  person,  is  claimed  by  the  plaintiff  to  be  justified 
under  the  provisions  of  the  Revised  Statutes  (2  Revised  Stat- 
utes, page  285,  sees.  55,  56  ;  see  Edmonds1  Statutes  at  Large, 
vol.  2,  page  296).  The  fifty-fifth  section  provides,  that  it 
shall  be  the  duty  of  the  sheriff  of  every  county  to  keep  an 
office  in  some  proper  place  in  the  city  or  village  in  which  the 
county  courts  are  held,  of  which  he  shall  file  a  notice  in  the 
office  of  the  count}7  clerk.  Section  56  provides,  that  every 
notice  or  other  paper  which  shall  be  required  to  be  served  on 
any  sheriff  may  be  served  by  leaving  the  same  at  the  office  desig- 
nated by  him  in  such  notice,  during  the  hours  for  which  the 
office  is  required  to  be  kept  open.  But  if  there  be  any  per- 
son belonging  to  such  office  therein,  such  notice  or  paper 
shall  be  delivered  to  such  person,  and  every  such  service 
shall  be  deemed  equivalent  to  a  personal  service  on  such 
sheriff. 

It  appears  in  the  case  that  the  sheriff,  on  the  12th  day  of 
January,  1874,  filed  in  the  office  of  the  county  clerk,  a  notice 
specifying  that  the  office  of  the  sheriff  of  the  county  of  New 
York  is  located  in  the  basement  of  the  new  court-house  in 


NEW  YORK  PRACTICE  REPORTS.  81 

Sherman  agt.  Conner. 

the  city  hall  park,  and  that  the  service  was  made  at  the  sher- 
iff's office. 

The  provisions  of  the  Revised  Statutes  above  are  taken 
from  article  2,  of  chapter  3,  and  are  embraced  under  the  head, 
"  Of  the  powers  and  duties  of  certain  judicial  officers." 

I  am  of  the  opinion  that  a  summons  in  an  action  against 
the  sheriff  is  not  a  "  notice  or  other  paper,"  which  may  be 
served  upon  him  by  leaving  the  same  at  his  office,  or  other- 
wise than  by  delivering  the  same  to  him  personally. 

The  provisions  of  the  Code  referred  to  relate  to  the  manner 
of  bringing  actions,  and  should  be  held  to  include  a  suit 
against  the  sheriff  for  any  act  or  omission  in  office,  by  which 
he  has  incurred  a  personal  liability.  The  papers  and  notices 
which  may  be  served  upon  the  sheriff  by  leaving  the  same  at 
his  office  with  his  clerk  or  deputy,  refer  to  the  large  class  of 
papers  and  notices  which  are  required  by  law  to  be  served  on 
the  sheriff,  as  such,  by  virtue  of  his  office,  and  which  do  not 
concern  him  personally,  as  an  action  for  an  escape  certainly 
does. 

These  are  statutory  notices  respecting  elections,  precepts 
for  the  summoning  of  jurors,  notices  and  orders  to  return 
executions,  notices  concerning  the  redemption  of  real  estate, 
papers  on  the  surrender  of  bail,  notices  in  respect  to  the  non- 
acceptance  of  bail,  and  other  official  notices  and  papers,  in 
respect  to  which  it  is  the  duty  of  the  sheriff  to  provide  official 
care  and  attention,  and  might  well  be  left  at  his  office  with 
the  same  effect  as  if  left  with  himself. 

Even  if  the  provisions  of  the  Revised  Statutes  above  referred 
to  could  be  construed  to  embrace  the  service  of  notices  or  papers 
by  which  an  action  might  be  commenced  against  the  sheriff,  as 
to  such  method  of  service,  the  same  is  repealed  by  section  468  of 
the  Code,  and  the  other  sections  above  referred  to,  the  latter 
of  which  establish  the  manner  in  which  actions  may  be 
commenced. 

The  judgment  should  be  set  aside,  with  costs. 
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SUPREME  COURT. 
JAMES  EEWIN  and  CLARENCE  M.  ZEH  agt.  OSCAK  HAMILTON, 

Motion  to  set  aside  a  verdict  on  the  ground  of  alleged  improper  detention  of  the 
jury  by  directions  of  the  court. 

In  making  a  motion  to  set  aside  a  verdict  on  the  ground  of  improper 
detention  of  the  jury  by  the  court,  after  they  had  retired  to  deliberate 
upon  their  verdict,  it  is  commendable  in  counsel  to  make  the  motion 
before  the  same  judge  who  tried  the  cause.  The  affidavits  of  the  jurors 
upon  such  a  motion  cannot  be  used. 

The  trial  of  this  cause  was  finished  and  given  to  the  jury  at  about  half- 
past  six  o'clock  p.  M.,  on  Friday.  In  about  an  hour  the  jury  came  into 
the  court  room  and  informed  the  judge  that  they  were  unable  to  agree. 
Tke  judge  refused  to  discharge  them,  and  said  he  would  go  to  supper 
and  return  there  about  half-past  eight;  that  he  would  then  wait  a  rea- 
sonable time  for  the  verdict,  and  if  they  failed  to  agree  before  the  court 
adjourned  for  the  evening,  they  could  bring  a  sealed  verdict  on  Monday 
at  half-past  three  o'clock  p.  M.,  to  which  time  the  court  would  adjourn. 
They  were  distinctly  informed  that  every  provision  would  be  made  for 
their  comfort  during  the  time  of  their  confinement,  which  was  possible, 
and  that  no  juror  should  yield  his  conscientious  convictions,  yet  that 
the  interests  of  justice  required  a  longer  deliberation. 

The  judge  attended  at  court  again  at  half-past  eight  o'clock,  and  waited 
until  about  half-past  ten  o'clock  P.  M.  At  that  time  word  was  sent  to 
the  jury  that  the  court  was  about  to  adjourn  until  Monday  at  half-past 
three  o'clock  p.  M.,  and  asking  them  whether  they  had  agreed  upon  a 
verdict;  word  was  sent  from  the  jury  that  they  would  agree  in  five 
minutes;  and  before  the  expiration  of  that  time  they  returned  to  court 
and  rendered  a  verdict  in  favor  of  the  defendant. 

Upon  the  case  of  Green  agt.  Telfair  (11  How.  260),  the  plaintiffs  moved  to 
set  aside  the  verdict.  The  court,  on  a  review  of  that  case,  which  was 
like  the  present,  dissented  from  the  reasoning  of  the  judge  (HAKRIS)  at 
special  term,  and  approved  of  the  course  pursued  by  the  judge  at  the 
circuit  (A.  J.  PARKER)  in  the  cause,  and  therefore,  as  to  authority  con- 
sidered it  a  balanced  case;  and  that  this  motion  should  be  decided  as  an 
original  question,  there  being  no  other  authority  produced. 
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It  must  be  left  to  the  good  sense  and  wise  discretion;  of  the  judge  who 
presides  at  the  trial,  to  determine  how  long  the  jury  shall  be  detained, 
and  what,  if  any  thing,  shall  be  said  as  to  the  probable  length  of  the 
detention. 

Albany  Special  Term,  July,  1875, 

MOTION  to  set  aside  verdict  for  reasons  which  appear  in  the 
opinion. 

Mr.  Stiles  &  Mr.  Dewey,  for  motion  and  plaintiffs. 
S.  L.  Magone,  opposed  and  for  defendant. 

WESTBROOK,  J.  —  The  practice  of  the  attorney  arrd  counsel 
for  the  plaintiff  in  moving  before  the  same  judge,  who  gave  the 
alleged  erroneous  intimation  of  his  intention  to  the  jury,  to 
set  aside  the  verdict  deserves  special  commendation.  No 
judge  who  is  worthy  to  occupy  the  place  which  he  fills  will 
hesitate  calmly,  and  without  feeling,  to  review  any  cause  of 
complaint  which  respectable  counsel  deem  it  their  duty  to 
present.  Precisely  in  this  spirit,  we  trust,  this  motion  is 
entertained  and  considered. 

The  affidavits  on  which  it  is  made  state  the  facts  as  they 
occurred.  The  cause  was  tried  at  the  Albany  circuit  on 
Friday,  the  14th  day  of  May,  1875,  and  was  given  to  the 
jury  about  six  and  a  half  o'clock  p.  M.  In  about  an  hour  the 
jury  came  into  the  court-room  and  declared  they  were  unable 
to  agree.  The  judge  refused  to  discharge  them,  and  said  he 
would  go  to  supper  and  return  about  half-past  eight  to  the 
court  room ;  that  he  would  then  wait  a  reasonable  time  for 
the  verdict,  arid  if  they  failed  to  agree  before  the  court 
adjourned  for  the  evening,  they  could  bring  in  a  sealed  verdict 
on  Monday  at  half-past  three  o'clock  p.  M.,  to  which  time  the 
court  would  adjourn.  They  were  also  distinctly  informed 
that  every  provision  would  be  made  for  their  comfort  during 
their  confinement  which  was  possible,  and  that,  while  no 
VOL.  L  5 
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juror  should  yield  his  conscientious  convictions,  yet  that  the 
interests  of  justice  required  a  longer  deliberation. 

The  judge  attended  at  court  again  at  half-past  eight  o'clock 
and  waited  until  about  half-past  ten  o'clock  p.  M.  At  that 
time  word  was  sent  to  the  jury  that  the  court  was  about  to 
adjourn  until  Monday  at  half-past  three  o'clock  p.  M.,  and 
asking  them  whether  they  had  agreed  upon  a  verdict.  "Word 
was  sent  from  the  jury  that  they  would  agree  in  five  minutes, 
and  before  the  expiration  of  that  time  they  returned  to  court 
and  rendered  a  verdict  in  favor  of  the  defendant. 

The  affidavits  of  the  jurors  in  aid  of  this  motion  cannot 
be  received.  This  is  well  settled  law.  Neither  are  they 
necessary  to  present  the  question  made.  It  is  clear,  that  the 
jury  were  kept  out,  after  they  had  declared  their  inability  to 
agree,  and  were  also  told  that  the  consequence  of  a  failure  to 
agree  by  a  reasonable  hour  that  night  would  result  in  an 
adjournment  to  Monday.  The  case  is  thus  identical  with 
Green  agt.  Telfair  (11  Howard,  260),  in  which,  for  similar 
remarks  made  to  a  jury,  the  court,  at  special  term,  set  aside 
their  verdict.  If  that  case  was  well  decided  this  motion 
should  prevail. 

I  have  very  great  respect  for  the  learning  and  candor  of 
the  judge  (HARKIS)  who  made  that  decision,  but  after  a  careful 
consideration  I  cannot  yield  to  the  soundness  of  his  reason- 
ing. Its  value  as  an  opinion  is  also  very  much  impaired  by 
the  fact  that  the  judge  (A.  J.  PARKER)  who  made  the  remarks 
to  the  jury  which  were  made  the  grounds  of  setting  it  aside, 
was  equally  eminent  as  a  jurist,  and  his  opinion,  as  expressed 
in  the  words  addressed  to  the  jury,  is  of  equal  value  with 
that  of  his  learned  brother,  who  criticises  them.  The  only 
difference  is,  that  the  one  may  be  said  to  be  the  hasty  utter- 
ances of  the  circuit,  and  the  other  those  of  the  calm  reflec- 
tion of  the  study.  Plausible  as  this  may  seem,  however,  it 
is  only  plausible.  How  far  a  judge  should  go  in  the  deten- 
tion of  a  jury,  and  what  he  should  say,  is  necessarily  a  ques- 
tion upon  which,  for  years,  he  has  thought  much.  The  send- 
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ing  word  to  a  judge  by  a  jury  of  inability  to  agree  is  so 
frequent  and  common  that  reflection  upon  what  he  ought  to 
do  is  a  necessity.  When  a  case  of  that  kind  occurs,  the  words 
which  he  speaks  are  but  the  result  of  views  reached  long 
before,  and  which  he  has  formed  in  the  retirement  of  his 
chambers,  as  well  as  amid  the  bustle  of  the  court-room. 
Authority,  then,  depending  on  the  mere  weight  of  judicial 
opinion,  is  equal,  and  as  no  case  at  general  term  or  in  the 
court  of  appeals  has  been  cited,  we  are  left  to  draw  an 
original  conclusion  for  ourselves. 

However  beautiful,  as  a  theory,  it  may  be  to  say,  that  a 
verdict  is  the  unanimous  judgment  of  twelve  men,  unbiassed, 
or  uninfluenced  from  any  source  whatever  —  and  such  we 
concede  a  verdict  ought  to  be  —  it  is  found,  in  practice,  that, 
owing  to  the  infirmities  of  our  nature  —  passion,  prejudice, 
pride  of  opinion,  &c.,  what  would,  at  first  view,  seem  to  be 
coercion  must  be  employed  by  the  court  in  order  that  the 
real  judgments  and  opinions  may  be  expressed  in  the  form  of 
a  verdict.  No  court  would,  by  mere  physical  exhaustion, 
force  a  verdict  when  satisfied  that  a  failure  to  agree  resulted 
from  conscientious  difference  of  judgment  as  to  the  weight  of. 
evidence ;  but  any  court  will  detain  a  jury  until  satisfied 
that  the  failure  to  agree  springs  from  that  cause,  and  that 
alone.  No  person  can  judge  so  accurately  upon  this  question 
as  he  who  presides  at  the  trial.  From  intercourse  with  a 
jury  he  forms  some  knowledge  of  the  men,  and  as  the  evi- 
dence is  fully  before  him  he  must  decide  conscientiously 
when  they  should  be  discharged,  and  when  his  intentions  in 
that  respect  should  be  communicated,  and  until  there  has 
been  a  clear  abuse  of  the  discretion  committed  to  him,  a 
verdict  should  not  be  disturbed. 

If  the  opinion  of  judge  HARRIS  be  carried  to  its  logical 
conclusion,  then  no  verdict  obtained  after  a  jury  declares  its 
inability  to  agree  could  stand.  If  detained  beyond  that 
instant,  it  cannot  be  what  he  calls  "  the  free  and  independent 
judgment  of  twelve  indifferent  men  acting  without  con- 
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straint"  for  detention  to  compel  them  to  deliberate  after 
that  point  is  "  constraint."  So  if  the  judge  at  the  trial  does 
what  judge  HARRIS  says  is  allowable  to  be  done,  urge  motives 
for  agreement,  such  as  "  the  importance,  both  to  the  parties 
and  the  public  of  their  agreeing  upon  a  verdict,  that  thus  the 
time  and  expense  of  a  retrial  may  be  saved,"  is  he  not  then 
presenting  motives  outside  of  the  merits  of  the  issues  in  the 
cause  to  induce  some  one  or  more  of  the  jury  to  yield  what 
he,  or  they  suppose  to  be  their  judgment  upon  the  merits  2 
And  if  a  jury  reports  its  inability  to  agree  about  the  hour  of 
adjournment  for  the  night,  and  the  court  directs  them  again 
to  retire,  and  bring  in  a  sealed  verdict  in  the  morning,  and  a 
verdict  is  obtained  when  the  court  again  assembles,  what  is 
this  but  a  verdict  obtained  by  "  constraint,"  and,  therefore, 
not  to  be  upheld  ?  Adopt  this  rule,  and  how  many  verdicts 
would  stand?  It  is  the  experience  of  every  lawyer,  and 
every  judge  that  scarcely  a  verdict  could  be  maintained  if 
Green  agt.  Telfair  be  pushed  to  itsv  logical  conclusion.  If 
the  jury  are  told  they  must  consult  for  one  hour  longer,  after 
they  declare  they  cannot  agree,  or  for  a  night,  or  for  any 
time,  it  may  be  argued  that  the  verdict,  if  one  be  obtained, 
is  the  result  of  coercion.  For  if  a  jury  be  told  after  a  decla- 
ration that  it  is  unable  to  agree,  that  it  will  be  detained  for 
consultation  for  an  hour,  the  same  kind  of  constraint  is 
applied  as  if  they  were  informed  they  would  be  kept  out 
twenty-four.  The  two  differ  in  the  degree  of  constraint  only, 
and  any  is  what  renders  the  verdict  useless. 

It  must,  then,  be  left  to  the  good  sense  and  wise  discretion 
of  the  judge  who  presides  at  the  trial  to  determine  how  long 
the  jury  shall  be  detained,  and  what,  if  any  thing,  shall  be 
said  as  to  the  probable  length  of  the  detention.  He  forms 
his  judgment,  as  best  he  can,  of  the  jury,  and  when  they  will 
be  in  a  condition  to  lay  aside  all  feeling,  or  pride  of  opinion, 
and  look  at  the  case  upon  the  merits.  So  long  as  there  is  no 
abuse  of  this  discretion  the  verdict  should  stand. 

In  this  particular  cause  a  result  was  reached  in  four  hours 
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and  a  half.  It  is  true  the  jury  were  told  they  would  be,  if 
they  failed  to  agree,  detained  longer,  but  the  readiness  with 
which  they  yielded  shows  how  slight  were  their  convictions, 
and  how  little  had  their  judgments  been  impressed  in  favor 
of  the  views  they  sought  to  maintain. 

Satisfied  that  no  substantial  injustice  has  been  done,  and 
no  improper  "  constraint "  imposed  upon  the  jury,  the  motion 
to  set  aside  the  verdict  is  denied. 

As  the  plaintiffs  counsel  have  the  authority  of  Green  agt. 
Telfair  for  their  motion,  no  costs  are  imposed. 
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COUKT  OF  APPEALS. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  respondents,  agt. 
WILLIAM  M.  TWEED,  impleaded,  &c.,  appellant. 

Bitt  of  particulars — pleading  —  matters  of  discretion. 

An  order  of  the  court  below,  granting  or  refusing  a  bill  of  particulars  in 
an  action,  is  purely  discretionary  and  not  reviewable  here. 

So,  also,  an  order  extending  or  refusing  to  extend  the  time  to  demur,  is 
discretionary  with  the  court  below,  and  is  not  reviewable  here. 

If  a  charge  of  conspiracy  and  a  charge  of  neglect  are  alleged  in  a  com- 
plaint, the  question  as  to  compelling  an  election  between  them  is  a  matter 
of  discretion  of  the  court  to  which  the  application  is  addressed,  and  not 
reviewable  here. 

"Where  there  are  different  acts  of  fraud  referj-ed  to  in  the  complaint,  and 
which  are  specifically  stated  in  the  schedule  attached,  it  is  not  necessary 
that  they  should  be  stated  separately,  in  conformity  with  section  167  of 
the  Code,  where  the  complaint  alleges  that  all  the  items  set  forth  in  the 
schedule  were  fraudulent,  and  certified  in  pursuance  of  a  general  con- 
spiracy. 

It  should  be  entirely  clear  upon  a  motion  to  the  court  to  compel  the 
plaintiff  to  make  his  complaint  more  definite  and  certain  that  the  plead- 
ing is  insufficient,  before  the  court  should  interfere,  and  unless  such  is 
plainly  the  case,  the  relief  demanded  should  be  refused.  Such  applica- 
tions are  addressed  very  much  to  the  discretion  of  the  court  below,  and 
their  decision  at  general  term  is  final,  and  no  appeal  lies  to  this  court. 

Decided  November,  1875. 

D.  D.  Field,  for  appellant. 

W.  H.  Peckham,  for  respondents. 

MILLER,  J.  —  The  questions  arising  upon  this  appeal  are 
purely  legal,  and  must  be  disposed  of  according  to  strict  legal 


NEW  YORK  PRACTICE  REPORTS. 


People  agt.  Tweed. 


rules.  As  to  that  portion  of  the  order  in  relation  to  a  bill  of 
particulars,  it  is  sufficient  to  say  that  it  was  a  matter  purely 
discretionary,  as  was  recently  held  by  this  court,  in  the  case 
of  Tilton  agt.  Beecher.  No  question  arises  as  to  the  burden 
of  proof,  which  presents  an  exception  which  takes  the  case 
out  of  this  general  rule.  The  refusal  of  the  court  to  extend 
the  time  to  demur  upon  the  decision  of  the  appeal  from  the 
order  of  the  special  term  was,  also,  a  matter  of  discretion 
with  the  exercise  of  which  this  court  should  not  interfere. 
The  defendant  could  have  demurred  to  the  complaint  in  the 
first  instance  had  he  chosen  to  do  so,  and  thus  have  presented 
the  question  as  to  whether  the  city  was  a  proper  party  as  well 
as  such  others  as  could  properly  arise  in  that  form.  As  he 
sought  by  motion  to  have  the  pleading  made  more  specific, 
he  has  no  just  ground  for  complaint  that  the  court,  in  view 
of  all  the  facts,  compelled  him  to  answer.  Nor  does  the  stipu- 
lation of  the  plaintiff's  attorney  in  any  way  affect  the  ques- 
tion, for  it  was  superseded  by  the  order  of  the  special  term, 
which  gave  the  defendant  time  to  answer  or  demur,  &c., 
until  twenty  days  after  the  service  of  the  amended  complaint. 
When  that  order  was  reversed  on  appeal,  the  court  had  full 
power  to  direct  what  terms  should  be  imposed  upon  the 
defendant.  The  complaint  does  not  contain  a  separate 
charge  for  neglect  and  another  for  conspiracy.  It  purports 
to  give  a  history  of  the  acts  connected  with  the  conspi- 
racy, and  therein  it  appears,  by  way  of  narration,  that  the 
defendant  and  his  associates  were  justly  chargeable  with 
negligence  as  well  as  fraud  in  the  performance  of  their  offi- 
cial duty.  This,  clearly,  is  not  a  separate  and  distinct  claim 
for  a  neglect  of  duty,  upon  which  the  action  was  based,  but 
a  statement  of  a  fact,  auxiliary  to  and  in  aid  of  the  general 
charge  of  conspiracy,  by  means  of  which  the  money  was 
obtained.  It  may  be  regarded  as  a  part  of  the  alleged  con- 
spiracy, and  appropriately  inserted,  in  presenting  its  real 
character  and  as  constituting  a  portion  of  the  cause  of  action 
against  the  defendant.  The  question  as  to  compelling  an 


40  NEW  YORK  PRACTICE  REPORTS. 

People  agt.  Tweed. 

election,  therefore,  between  the  charges  of  conspiracy  and  the 
charge  of  neglect  does  not  arise.  Even  if  it  did,  the  right  to 
compel  an  election  would  also  be  a  matter  of  discretion  of 
the  court  to  which  the  application  was  addressed.  The 
learned  counsel  for  the  defendant  insists  that  the  different 
acts  of  fraud  referred  to  in  the  complaint,  and  specifically 
stated  in  the  schedules,  should  be  stated  separately,  in  con- 
formity with  section  167  of  the  Code.  In  this,  I  think,  he  is 
entirely  in  error.  This  position  is  based  upon  the  ground 
that  each  of  the  items  constitutes  a  separate,  distinct  and 
independent  transaction,  and  therefore  each  one  of  them 
forms  of  itself  one  cause  of  action.  I  am  at  a  loss  to  see 
how  such  can  be  the  case  in  an  action  like  the  present  any 
more  than  in  a  case  where  the  action  is  brought  upon  an 
account  composed  of  different  articles  furnished  at  different 
times  and  of  various  amounts.  The  pleader  here  alleges  that 
by  virtue  of  an  act  of  the  legislature  it  was  enacted  that  all 
liabilities  against  the  county. of  New  York  should  be  audited 
by  certain  officers,  who  were  named,  and  be  paid  to  the  par- 
ties entitled  to  receive  the  same  upon  the  certificate  of  said 
officers.  That,  with  the  intent  to  cheat  and  defraud  the 
defendant,  Tweed  and  one  Watson  did  unlawfully  and  fraudu- 
lently combine,  conspire  and  agree  together  to  procure  false 
and  pretended  claims  to  be  set  up,  allowed  and  paid  in  formal 
compliance  with  the  same  act.  That  these  pretended  claims, 
falsely  alleged  and  purporting  to  be  such  liabilities  of  the 
county,  amounting  to  over  $6,000,000,  as  specified  in  the 
schedule  annexed,  which  was  made  a  part  of  the  complaint, 
were  in  apparent  formal  compliance  with  the  act  certified  to, 
have  been  audited  and  allowed,  when  they  were  not  examined 
or  audited,  and  only  one  meeting  of  the  board  of  auditors 
was  ever  held,  at  which  no  accounts,  claims  or  liabilities 
against  the  county  were  presented  or  considered,  or  any  pro- 
ceeding had  thereat,  except  that  a  paper,  which  is  set  forth, 
was  subscribed  by  said  auditors ;  that  said  Watson,  or  his 
assistants,  acted  upon  said  pretended  accounts  of  claims  in 
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the  schedule  and  attached  certificates  to  the  same,  and  that 
they  were  all  false,  fictitious  and  fraudulent,  and  did  not  rep- 
resent any  liabilities  against  the  county  which  were  directed 
to  be  audited,  provided  for  or  paid,  within  the  meaning  of 
the  act. 

»  Some  other  allegations  are  made,  not  material  to  be  stated. 
As  the  complaint  alleges  that  all  the  items  set  forth  in  the 
schedule  were  fraudulent  and  certified  in  pursuance  of  a  gen- 
eral conspiracy,  a  statement  in  detail  of  each  one  separately 
would  be  unnecessary ;  and  there  is  no  rule  of  law  which 
requires  such  detailed  particularity  in  stating  a  cause  of 
action  of  this  character.  At  common  law,  in  ordinary 
actions  of  assumpsit,  a  general  statement  of  an  account  com- 
prehending numerous  causes  of  action,  is  regarded  as  suffi- 
cient. There  is  less  reason  for  requiring  a  more  particular 
statement  under  the  Code,  which  was  designed  to  simplify 
pleadings,  and  would  fail  to  accomplish  its  purpose  if 
so  great  and  tedious  prolixity  were  demanded.  Even, 
although  in  an  indictment,  under  the  strict  rules  applicable 
to  criminal  proceedings,  separate  accounts  are  required  for 
each  item,  this  rule  bears  no  analogy  to  a  case  where  a  cause 
of  action  arises  embracing  a  large  number  of  items.  The 
auditing  of  each  item  of  the  entire  claim  did  not  constitute  a 
single  act  of  fraud  of  itself,  which  necessarily  and  for  that 
reason  must  be  prosecuted  as  a  separate  cause  of  action,  but 
is  one  of  a  series  of  acts  in  connection  with  a  general  conspi- 
racy alleged,  which  forms  a  part  of  the  entire  action  and  the 
whole  demand  of  the  plaintiff.  The  case  of  Forsyth  agt. 
Edminston  (11  How.  Pr.  12.,  409),  which  is  cited,  bears  no' 
analogy  to  the  case  at  bar,  and  presents  entirely  different 
aspects.  The  question  now  presented  did  not  arise;  and 
none  of  the  cases  referred  to  are  in  conflict  with  the  views 
expressed.  It  should  be  entirely  clear,  upon  a  motion  to  the 
court  to  compel  the  plaintiff  to  make  his  complaint  more  defin- 
ite and  certain,  that  the  pleading  is  insufficient,  before  the  court 
should  interfere;  and  unless  such  is  plainly  the  case  the 
Voi,.  L  6 
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relief  demanded  should  be  refused.  It  is  not  apparent  here 
that  there  was  any  defect  in  this  respect ;  and  as  such  appli- 
cations are  addressed  very  much  to  the  discretion  of  the  court 
the  decision  of  the  general  term  is  final,  and  no  appeal  lies 
therefrom  to  this  court  (Matter  of  Duff,  10  All.  \N.  8.], 
416).  It  was  not  necessary  that  the  interest  of  the  city 
should  be  stated  specifically,  and  it  was  quite  enough  to  set 
forth  that  it  had  some  right  or  interest  in  the  premises. 

From  the  observations  made,  and  independent  of  any 
other  consideration,  it  is  evident  that  the  decision  of  the  gen- 
eral term  was  made  upon  all  the  points  presented,  in  the  exer- 
cise of  a  legal  discretion  existing  in  that  court ;  and  no  legal 
right  having  been  violated,  it  is  not  the  subject  of  review  in 
this  court  (see  Howell  agt.  Mill,  53  N.  Y.,  335 ;  Livermore 
agt.  Jlainbridge,  56  N.  Y.,  72 ;  Tabor  agt.  Gardiner,  41  N. 
Y.,  232). 

The  appeal  should  therefore  be  dismissed  with  costs. 

All  concur;  Messrs.  ALLEN  and  EARL,  JJ.,  concur  in 
result. 
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SUPREME  COURT. 

MART  E.  LOCKLIN  agt.  SANDY  CASLER. 

Costs  in  an  action  commenced  injustice's  court,  and  again  in  this  court. 

In  an  action  of  trespass  quare  clausum  fregit  commenced  in  a  justice's  court 
and  the  defendant  answers  and  sets  up  title  in  himself,  in  the  premises 
described  in  the  complaint,  and  gives  an  undertaking  by  which  the 
action  is  discontinued,  and  the  plaintiff  thereupon  commences  an  action 
in  this  court  by  the  service  of  the  complaint  as  prepared  in  the  justice's 
court,  to  which  latter  complaint  the  defendant  interposes  a  demurrer, 
which  is  brought  to  trial  at  a  special  term  and  overruled,  and  judg- 
ment rendered  for  the  plaintiff,  with  leave  to  defendant  to  answer  hi 
twenty  days  on  payment  of  costs,  and  if  not  done  plaintiff's  damages  to 
be  assessed  by  a  sheriff's  jury,  and  the  defendant  being  in  default  for 
not  answering  and  paying  costs,  the  sheriff's  jury  thereupon  assess 
plaintiff's  damages  at  thirty  dollars. 

Held,  that  the  plaintiff  is  entitled  to  costs,  and  not  the  defendant. 

MOTION  on  the  part  of  defendant  to  strike  out  the  costs,  as 
taxed  on  behalf  of  plaintiff,  from  the  judgment  entered  in 
favor  of  plaintiff  for  thirty  dollars  damages  upon  the  assess- 
ment by  a  sheriff's  jury. 

This  action  was  commenced  in  a  justice's  court  for  trespass 
quare  clausum  fregit.  The  defendant  answered  and  set  up 
title  in  the  defendant,  in  the  premises  described  in  the  com- 
plaint, in  the  justice's  court,  and  gave  an  undertaking. 

The  plaintiff  brought  her  action  in  this  court  and  served 
the  complaint  in  this  action  as  prepared  in  justice's  court. 
The  defendant  then  demurred  to  the  complaint ;  the  demurrer 
was  brought  to  a  trial  at  a  special  term  of  this  court  and 
overruled  and  judgment  ordered  for  plaintiff,  with  leave  to 
answer  in  twenty  days,  and  pay  costs  if  no  answer  was  served  ; 
the  damages  were  ordered  assessed  before  a  sheriff's  jury. 
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The  defendant  suffered  the  twenty  days  to  expire  and  did  not 
pay  costs,  nor  answer,  and  the  plaintiff  thereupon  proceeded 
before  a  sheriff's  jury  and  her  damages  were  assessed  at 
thirty  dollars,  and  the  assessment  was  confirmed,  and  judg- 
ment ordered  for  plaintiff  for  said  damages  at  a  special  term. 

The  taxation  of  costs  was  had  before  the  clerk  and  the 
question  here  presented  relates  to  the  right  to  costs  by  the 
plaintiff.  The  parties  each  claim  costs. 

H.  Link,  for  plaintiff. 

H.  Clay  Hall)  for  defendant. 

HARDIN,  J.  —  The  complaint  in  this  case  very  appropri- 
ately sets  out  a  cause  of  action  in  trespass,  alleging  the 
breaking  of  the  plaintiff's  close  as  the  substantive  allegation, 
and  the  other  allegations  are  by  way  of  aggravation  of  dam- 
ages (1  N.  Y.,  517).  The  complaint  very  properly  contained 
a  description  of  the  premises  upon  which  the  trespasses  were 
committed  (Ellise  agt.  Boyes,  8  Wendell,  503 ;  The  People 
agt.  Sens.  Com.  Pleas,  2  Wendell,  649).  In  the  last  case 
the  court  says  that  it  is  very  proper  to  describe  the  premises 
by  metes  and  bounds  and  thus  avoid  the  necessity  for  a  new 
assignment,  and  thus  avoid  the  payment  of  costs,  in  case  the 
plaintiff  does  not  recover  enough  to  carry  costs  in  a  court  of 
record  (28  Wendell,  649  ;  8  Wendell,  503 ;  Powers  agt.  Con- 
roy,  47  How.,  84,  affirmed  at  general  term  Oct.  \st,  1874). 
The  new  assignment  under  the  old  practice  could  only  be 
had  before  court  below,  and  not  in  the  court  of  record.  Such 
new  assignment  cannot  be  had  under  the  Code.  The  prac- 
tice was  abrogated  by  the  Code  (Steward  agt.  Wallace,  30 
Barb.,  345).  The  learned  counsel  for  the  plaintiff,  in  his 
argument,  suggested  that  the  complaint  merely  stated  "  title  " 
in  the  plaintiff,  and  that  it  would  be  necessary  to  show  "  title  " 
in  plaintiff,  and,  therefore,  constructive  possession  to  enable 
the  plaintiff  to  maintain  the  action  ;  and,  consequently,  that 
the  action  was  one  of  which  a  justice  of  the  peace  would  not 
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have  jurisdiction  ;  he  cites  the  case  of  Hubber  agt.  Rochseter 
(8  Howard,  114).  That  case  was  trespass  for  cutting  timber 
in  wild  land,  and  of  course  no  recovery  could  be  had  until 
"  title  "  was  shown,  which  would  draw  after  it  a  constructive 
possession  in  the  plaintiff.  Not  so  in  the  case  at  bar.  The 
allegation,  as  before  stated,  was,  that  "  the  defendant's  fowls, 
consisting  of  chickens,  geese,  and  ducks,  broke  and  entered 
the  plaintiff's  close,  in  the  town  of  Little  Falls,  &c."  "  Close" 
is  defined  by  Blackstone  (3  vol.  Com.,  209),  to  signify  "  a  por- 
tion of  lands ;  as,  a  field  inclosed ;  as  by  a  hedge,  fence,  or 
other  sensible  inclosure."  This  definition  is  approved  in 
BurriWs  Law  Dictionary  (page  223,  title  "  Close  ") ;  and  it  is 
added,  that  in  common  acceptation  "  close "  means  .  an 
inclosed  field.  Under  the  liberal  system  which  appertains  now 
to  pleadings,  it  must  be  held  that  the  complaint,  in  efiect, 
alleges  possession  in  the  plaintiff,  and  that  proof  of  such  pos- 
session was  admissible  under  her  complaint,  as  framed  in  this 
action.  To  the  complaint  in  the  justice's  court,  the  plaintiff 
set  up  title  in  himself  of  the  premises  described  in  the  com- 
plaint, and  gave  the  requisite  undertaking,  and  caused  the  suit 
to  be  discontinued  in  the  justice's  court  (Code,  sees.  60,  56, 
57).  The  plaintiff  then  came  into  this  court  and  served  a 
complaint  like  the  one  served  before  the  justice,  and  the 
defendant,  instead  of  an  answer,  served  a  demurrer  to  the 
complaint.  The  parties  allowed  the  demurrer  to  stand,  and 
the  issue  of  law  formed  thereby  was  brought  to  trial  and 
decision  thereon  made  in  favor  of  the  plaintiff,  sustaining  the 
complaint  and  overruling  the  demurrer,  with  costs.  There- 
after, damages  were  assessed  by  a  sheriff's  jury,  and  thirty 
dollars  damages  awarded  to  the  plaintiff.  The  defendant 
omitted  to  pay  the  costs  of  the  demurrer  and  avail  himself 
of  the  opportunity  given  by  the  order  overruling  the  demur- 
rer to  answer  within  twenty  days.  The  assessment  was  con- 
firmed upon  motion  made  after  hearing  the  defendant,  and 
judgment  ordered  for  the  plaintiff  for  the  damages  so 
assessed. 
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The  plaintiff  has,  therefore,  regularly  recovered  a  judgment 
upon  the  verdict  of  the  jury,  and  the  court,  by  an  order,  has 
directed  that  the  plaintiff  recover  judgment  in  this  court.  It 
is  provided  by  section  61  of  the  Code  that  if  the  judgment 
in  the  supreme  court  be  for  the  plaintiff  he  shall  recover 
costs ;  if  it  be  for  the  defendant  he  shall  recover  costs,  except 
that  upon  a  verdict  he  shall  pay  costs  to  the  plaintiff,  unless 
the  judge  certify  that  the  title  to  real  property  came  in  ques- 
tion on  the  trial.  The  first  part  of  the  section  seems  to  cover 
this  case,  as  the  judgment  in  this  court  is  for  the  plaintiff, 
and  the  case  does  not  come  within  either  of  the  other  pro- 
visions of  the  section.  The  defendant  has  not  recovered 
judgment,  and,  therefore,  he  cannot  claim  the  advantage  of 
that  part  of  the  section  which  says,  if  the  judgment  "  be  for 
the  defendant  he  shall  recover  costs."  Treating  the  case  as 
though  no  answer  was  served,  and  giving  full  effect  to  the 
section  which  awards  costs  to  the  plaintiff  in  case  of  a  recov- 
ery by  him,  there  seems  to  be  little  rdom  to  doubt  that  the 
section  applies  and  authorizes  the  plaintiff  to  recover  also  the 
costs  of  the  action.  The  plaintiff  brought  her  action  in  a 
justice's  court,  and  was  met  by  a  plea  of  title  and  an  under- 
taking and  a  discontinuance,  and  thereupon  came  into  this 
court  and  obeyed  section  60  of  the  Code,  which  required  her 
to  complain  for  the  same  cause  of  action  only  on  which  (she) 
relied  before  the  justice.  The  defendant  omitted  to  avail 
himself  of  section  60  of  the  Code,  which  provides  and  per- 
mits the  answer  of  the  defendant  shall  set  up  the  same 
defense  only  which  he  made  before  the  justice.  The  defend- 
ant was  authorized  to  thus  answer  and  set  up  title  as  he  had 
done  in  the  justice's  court.  He  voluntarily  waived  that  right. 
He  omitted  to  answer  either  within  the  first  twenty  days 
after  the  summons  and  complaint  were  deposited  before  the 
justice,  or  within  the  twenty  days  provided  by  the  order 
overruling  the  demurrer,  which  he  also  might  have  answered. 
But,  on  the  contrary,  he  comes  into  this  court,  and,  in  and  by 
force  of  his  demurrer,  expressly  admits  all  the  facts  stated  in 
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the  plaintiff's  complaint,  and  upon  that  admission  allows 
judgment  to  be  pronounced  in  favor  of  the  plaintiff.  The 
plaintiff  has  fully  complied  with  the  letter  and  spirit  of  section 
60  of  the  Code.  The  defendant  saw  fit  to  waive  all  oppor- 
tunity to  set  up  the  same  defense  only  which  he  made  before 
the  justice.  It  has  been  repeatedly  held  under  this  section 
that  a  party  may  waive  any  portion  of  his  defense.  That 
he  may  waive  some  of  the  separate  defenses  set  up  before  the 
justice  ( Wiggins  agt.  Talmage,  7  How.,  404,  court  of  appeals 
decision).  The  same  reasoning  which  would  support  his  righ  t  to 
waive  or  abandon  some  part  of  his  defense,  or  some  of  the  sepa- 
rate defenses,  will  uphold  his  right  to  waive  the  whole  of  his 
defense.  The  court  has  never,  in  any  cases  to  be  found  in 
the  books,  compelled  a  defendant  to  answer,  but  has,  repeat- 
edly, where  he  has  answered,  confined  his  answer  to  the  same 
defense  interposed  before  the  justice.  Shall  it  be  said  that 
because  he  put  in  his  demurrer  admitting  all  of  the  plaintiff's 
allegations  and  statements  of  facts  that  a  plaintiff  loses  the  bene- 
fit of  the  provsions  of  section  60,  in  respect  to  a  recovery  of 
costs,  if  he  recovers  a  judgment  in  this  court  ?  No  case  has  been 
cited  by  the  counsel  for  the  defendant,  or  found  by  the  court, 
which  upholds  the  right  of  a  defendant  to  costs  under  such 
circumstances.  The  cases  cited  by  the  counsel  provided  for 
a  rule  to  be  applied  in  respect  to  answers  not  in  keeping  with 
the  provision  of  the  statute.  In  Tutle  agt.  Clark  (11  Wend- 
ell, 462),  NELSON,  J.,  intimated  that  if  such  an  answer  or  plea, 
which  contained  a  departure  from  the  defense  interposed  in 
the  justice's  court,  was  suffered  to  stand,  and  a  trial  had 
thereon,  that,  as  to  the  question  of  costs,  the  court  might 
regard  the  action  as  one  originally  brought  in  this  court,  and 
governed  by  the  rule  of  costs  applicable  to  such  an  original 
action.  To  the  same  effect  was  the  intimation  of  SAVAGE,  J., 
in  the  same  case,  heard  upon  a  motion  and  reported 
12  Wendell. 

But  the  point  here  involved  was  not  distinctly  involved  in 
that  case,  nor  does  the  reasoning  found  in  the  opinions  in  that 
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case  cover  the  question  here  presented.  That  case  has  been 
examined  and  considered  in  others  arising  since  the  Code, 
and  the  court  of  appeals  has  expressly  held  that  a  case  that 
was  commenced  in  a  justice's  court,  and  brought  into  this 
court  by  a  plea  of  title,  is  not  appealable  to  the  court  of 
appeals,  and  that  the  court  might  look  into  affidavits  to  deter- 
mine where  the  action  was  commenced,  and  that  it  was  not 
necessary  that  the  fact  should  be  found  in  the  judgment  roll 
in  order  to  apply  the  rule,  that  it  was  not  an  action  originally 
brought  in  this  court,  nor  one  to  be  treated  as  such  (Brown 
agt.  Brown,  6  How.,  320,  court  of  appeals  /  Puglsey  agt. 
Kesselburgh,  7  How.,  412,  court  of  appeals}.  In  the  last  case 
cited,  JOHNSON,  J.,  says  the  court  must  look  into  the  motion 
papers  to  see  whether  the  suits  are  thereby  shown  to  have 
been  commenced  in  a  justice's  court ;  if  they  appear  to  be  so 
situated  that  in  the  supreme  court  the  plaintiffs,  on  recover- 
ing less  than  fifty  dollars,  would  be  entitled  to  full  costs  against 
the  defendant,  even  if  the  title  did  k  not  come  in  question 
therein. 

I  think,  under  the  case  of  Brown  agt.  Brown,  we  must  hold 
this  to  have  originated  in  a  justice's  court.  In  Wiggins 
agt.  Talmadge  (7  How.,  404),  decided  by  the  court  of  appeals, 
section  60  of  the  Code,  it  was  so  construed.  It  was  there 
held  that  a  defendant  may  abandon  part  of  his  defense  before 
the  justice  when  he  comes  into  the  supreme  court.  The 
court  adds,  the  object  of  the  provision  is  to  prevent  new 
defenses  being  interposed  in  the  supreme  court,  not  to  require 
old  ones  to  be  insisted  on  when  found  not  to  be  tenable.  It 
would  put  the  plaintiff  strangely  in  the  defendant's  power  if, 
by  abandoning  one  of  his  defenses,  he  could  deprive  the 
plaintiff  of  the  benefit  of  the  statute,  and  it  would  be  equally 
inconvenient  to  hold  that,  in  order  to  have  the  benefit  of  the 
statute,  the  plaintiff  must,  by  motion,  compel  the  defendant 
to  interpose  a  defense  which  he  no  longer  desired  to  rely 
upon ;  yet  one  or  the  other  of  these  views  must  be  adopted 
unless  the  practice  is  settled  as  before  mentioned.  So  it  was 


NEW  YORK  PRACTICE  REPORTS.          49 

Locklin  agt.  Casler. 

held,  in  Lalliette  agt.  Van  Keuren,  that  it  is  to  be  regarded 
a  continuance  of  the  suit  before  the  justice  when  the  under- 
taking is  given  and  plea  of  title  interposed,  if  the  same  action 
is  brought  in  this  court  (7  How.,  409  ;  see  6  How.,  320,  Brown 
agt.  Brown). 

The  sixtieth  section  of  the  Code  does  not  prohibit  a  demur- 
rer, and  nothing  is  to  be  found  in  the  Code  prohibiting  a 
demurrer  in  this  court,  when  a  complaint  is  served,  even 
though  it  be  a  complaint  for  the  same  cause  of  action  only 
relied  upon  in  a  justice's  court. 

It  was  so  decided  in  Jewett  agt.  Jewett  (6  How.,  188),  by 
the  general  term  of  the  fifth  district  in  1850,  and  ALLEN,  J., 
says,  in  that  case  that,  with  the  two  exceptions  provided  by 
section  60  as  to  the  complaint  and  answer,  the  pleadings  are 
to  be  according  to  the  practice  of  this  court.  The  Code 
nowhere  provides  that  the  trial  in  the  supreme  court  shall  be 
upon  the  same  pleadings  which  were  interposed  before  the 
justice,  and  "  no  other."  It  was  there  held  that  a  reply  was 
necessary  if  the  answer  contained  new  matter.  There  being 
no  restriction  upon  the  defendant's  right  to  demur  in  this 
court,  the  ordinary  rules  of  the  court  apply,  and  when  he  put 
in  his  demurrer  they  were  applied  to  it  and  the  court  disposed 
of  it  irrespective  of  any  question  as  to  its  propriety  as  a 
pleading  in  an  action  which  originated  in  a  justice's  court. 
It  was  overruled,  with  costs,  the  same  as  though  it  had 
been  interposed  in  an  action  brought  in  this  court  (6  How., 
185). 

The  demurrer  being  overruled,  the  defendant  was  given  an 
opportunity  to  answer  in  twenty  days.  He  omitted.  He 
thereby  became  in  default  and  stood  before  the  court  without 
any  answer.  He  had  interposed  an  answer  which  ousted  the 
justice  of  jurisdiction ;  he  abandoned  it,  and  at  the  end  of 
the  twenty  days  given  him  after  the  demurrer  was  overruled, 
he  waived  all  right  to  answer  and  must  be  treated  as  though 
he  had  wholly  omitted  to  plead  after  the  complaint  was 
deposited  with  the  justice.  As  judge  WILLARD  says,  in 
VOL.  L  7 
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McNamara  agt.  Biteley  (4  How.,  48),  the  defendant  was  not 
bound  to  plead  title  ;  he  acted  at  his  own  peril  in  so  doing, 
and  must  take  the  consequences.  The  recovery  of  judgment 
in  this  case  is  for  the  plaintiff;  the  whole  judgment  upon  the 
pleadings  is  favorable  to  the  plaintiff  and  adverse  to  the 
defendant,  and  fully  answers  the  requirements  of  the  sixty- 
first  section  in  respect  to  the  question  of  costs  (fiurhans 
agt.  Tibbits,  1  How.,  74;  Shall  agt.  Green,  49  Barb.,  314). 
The  judgment  must  be  permitted  to  stand  and  an  order 
refusing  to  strike  out  plaintiff's  costs  as  taxed  allowed,  and 
the  defendant's  motion  denied,  with  ten  dollars  costs. 
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SUPEEME  COURT. 

GEOKGE   McREA  agt.  CENTRAL  NATIONAL  BANK  and  JOHN 
A.  QTTACKENBUSH. 

When  fixtures  in  a  building  pass  by  sale  of  it. 

The  question  of  articles  being  fixtures  is  now,  not  whether  they  may  be 
removed  without  great  injury  to  the  building  or  to  themselves,  but 
depends  upon  the  intention  of  their  annexation. 

Where  a  building  was  constructed  for  a  twine  factory,  and  the  machinery 
adapted  to  that  business  was  put  into  it  for  permanent  use  by  the  owner, 
who  subsequently  conveyed  the  premises  by  a  deed  without  any  particu- 
lar reference  to  the  machinery  there,  and  took  back  from  the  grantee  a 
mortgage  for  a  part  of  the  purchase-money,  and  after  these  writings 
were  closed  the  question  arose  as  to  whether  the  machinery  passed  by 
the  deed,  to  settle  which  the  grantor  gave  to  the  grantee  a  separate  bill 
of  sale  thereof,  without  taking  back  any  other  security  than  his  purchase- 
money  mortgage,  and  the  question  having  subsequently  arisen  whether 
this  mortgage  covered  the  machinery  and  was  a  lien  thereon  in  prefer- 
ence to  a  levy  under  executions  against  the  grantee  and  owner  by 
creditors: 

Held,  1st.  As  this  property  was  actually  annexed  to  the  freehold;  3d.  As 
the  building  was  specially  constructed  for  a  twine  factory  and  the 
machinery  adapted  to  it;  3d.  As  the  intent  of  annexation  was  to  make 
it  a  part  of  the  realty;  4th.  As  the  parties  to  the  mortgage  intended  that 
the  mortgage  should  cover  it,  not  as  chattels  but  a  part  of  the  realty, 
and,  5th.  As  the  mortgage  is  in  part  for  the  purchase-money  of  the  very 
articles,  it  is  determined  that  the  plaintiff  is  entitled  to  the  relief  asked 
in  his  complaint. 

Bensselaer  Circuit,  November,  1874. 

R.  A.  Parmenter  &  Mr.  Peck,  for  plaintiff. 

Smith,  Fursman  &  Coioen,  for  defendants. 
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WESTBROOK,  J.  — •  This  case  involves  the  perplexing  ques- 
tion :  What  are  fixtures  ?  It  now  arises  between  the  plaintiff, 
who  holds  a  mortgage  for  the  purchase-money  of  certain 
premises,  and  the  defendants,  who  claim  to  hold  the  property 
under  judgments  and  executions  against  the  mortgagor. 

The  facts  are  in  brief  these  :  The  premises  had  been  owned 
and  used  by  the  plaintiff  for  nine  years  as  a  twine  mill,  or 
factory;  he  had  four  years  ago,  built  a  new  mill  thereon  and 
put  the  machinery  into  it  which  is  the  subject  of  this  contro- 
versy, "  for  permanent  use." 

On  the  14th  day  of  November,  1872,  the  plaintiff  con- 
tracted to  sell  the  premises  to  one  George  Catlin  for  $28,000, 
payable  as  follows :  $5,000  cash  January  1,  1873,  the  buyer 
assuming  all  mortgages  upon  the  property ;  and  for  the  bal- 
ance a  bond  and  mortgage  was  to  be  taken,  payable  in  five 
years  from  January  1,  1873,  with  interest. 

On  the  1st  day  of  January,  1873,  the  premises  were  con-, 
veyed  by  McRea  to  Catlin,  by  two  deeds,  and  a  mortgage 
executed  and  delivered  back  by  Catlin  to  McRea,  for  $21,100, 
the  balance  of  the  purchase-money. 

The  deeds  and  mortgage  were  drawn  by  a  Mr.  Merrill. 
After  they  were  finished  (they  contained  no  allusion  to  the 
machinery)  Mr.  Catlin  read  over  the  deeds  and  saw  no  men- 
tion was  made  of  the  machinery,  and  asked  McRea  if  he 
did  not  intend  that  should  pass.  To  this  McRea  replied 
he  did.  Mr.  Merrill  then  suggested  that  the  "  easiest  way," 
or  the  "  best  way,"  to  fix  it  was  to  make  a  separate  bill  of 
sale,  which  was  done.  No  separate  mortgage  of  the  machinery 
was  taken. 

Some  time  after  this,  in  January,  1873,  Catlin  conveyed  one- 
half  of  the  premises  to  Christopher  A.  Banker,  and  also  gave 
to  him  a  bill  of  sale  of  one-half  of  the  machinery. 

The  Central  Bank  of  Troy  recovered  judgments  against 
Catlin  &  Banker,  and  issued  executions  to  the  defendant 
Quackenbush,  as  sheriff  of  Rensselaer,  who  has  seized  upon 
the  property  described  in  the  complaint. 
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The  action  seeks  to  restrain  that  sale.  The  question  then 
is :  Can  the  plaintiff  hold  the  property  under  the  purchase- 
money  mortgage,  or  will  the  executions  against  Catlin  cfe 
Banker  take  it  ? 

No  point  is  made  that  this  action  cannot  be  maintained, 
provided  the  mortgage  of  the  plaintiff  will  hold  the  property. 
The  machinery  in  question  is  worth  from  $10,000  to 
$11,000. 

It  is  exceedingly  difficult  in  cases  of  this  description  to  lay 
down  any  test  which  shall  be  of  universal  application.  I 
fully  concur  with  HUNT,  C.,  in  Voorhees  agt.  McGinnis  (48 
N.  Y.,  278;  seepage  282)  that,  "  the  circumstance  that  the 
machinery  may  or  may  not  be  removed  without  great  injury 
to  the  building  or  to  itself,  is  not  now  deemed  to  be  control- 
ling." Neither  was  such  a  test  applied  in  Potter  agt.  Crom- 
well (40  1W.  Y.,  287).  Both  these  cases,  and  also  Loflin  agt. 
Griffith  (35  Barb.,  58)  make  the  question  of  the  articles  being 
fixtures,  depend  upon  the  intention  of  the  annexation. 

The  building  was  constructed  for  a  twine  factory ;  the 
machinery  was  put  into  it  for  permanent  use.  The  case  is 
stronger  in  this  respect  than  in  Potter  agt.  Cromwell,  for  in 
that  the  building  was  not  erected  for  the  purpose  to  which 
the  machinery,  the  subject  of  the  controversy,  was  adapted. 
Here  the  very  object  and  intent  of  the  structure  was  a  twine 
factory,  and  without  this  machinery  it  would  lose  its  dis- 
tinctive character. 

As  this  building  was  specially  constructed  for  a  twine  fac- 
tory, as  the  machinery  was  specially  adapted  to  use  in  that 
building,  and,  above  all,  as  the  intention  in  placing  the 
machinery  in  the  building  was  to  make  it  permanently  a  part 
of  the  realty,  it  is  held  that  the  property  described  in  the 
complaint  is  a  part  of  the  real  estate,  and  the  mortgage 
covers  it. 

There  is  nothing  in  the  subsequent  dealings  between  Cat- 
lin and  McRea  which  changes  the  status  of  the  property. 
It  is  true  that  McRea  conveyed  the  property  to  Catlin  by 


NEW  YORK  PRACTICE  REPORTS. 


McRea  agt.  Central  National  Bank. 


bill  of  sale  ;  but  it  is  also  true  that  this  was  an  after-thought, 
adopted  at  Catlin's  suggestion  for  greater  caution.  Neither 
McRea,  nor  the  scrivenor  who  drew  the  papers,  supposed  this 
to  be  necessary  in  the  first  instance.  The  deeds  and  the 
mortgages  were  drawn  without  any  allusion  to  the  machinery, 
As  Catlin  said  they  were  not  mentioned,  the  person  who 
drafted  the  papers  suggested  a  separate  bill  of  sale,  and 
McRea  acquiesced  in  it.  He  did  not,  however,  take  a  chat- 
tel mortgage  upon  the  machinery,  nor  allude  to  it  in  his 
mortgage.  The  contract  called  for  a  mortgage  on  the  prop- 
erty conveyed  ;  only  $5,000  was  paid  ;  and  as  the  value  of 
this  property  is  from  $10,000  to  $11,000,  it  cannot  be 
assumed  that  the  mortgage  was  not  intended  to  cover  this 
machinery,  and  that  McRea  did  not  regard  it  as  a  part  of  the 
realty.  Neither  is  it  to  be  assumed  that  Catlin  did  not 
intend  that  the  mortgage  should  cover  this  machinery  ;  to 
suppose  otherwise  would  be  the  imputation  to  him  of  a  delib- 
erate intent  to  defraud. 

In  Murdoch  agt.  Gilford  (18  N.  F.,  28)  it  was  not  found 
as  a  fact  that  the  looms  were  intended  to  be  permanent 
annexations  to  the  building  ;  and  the  mortgagee  treated  them 
as  personalty,  by  separately  describing  them.  In  this  case 
the  intention  to  annex  permanently,  and  the  intention 
between  the  parties  —  the  mortgagor  and  the  mortgagee  —  to 
treat  this  machinery  as  part  of  the  realty,  are  expressly 
found. 

The  case  of  Vanderpoel  agt.  Van  Allen  (10  Barb.,  157) 
also  lacks  the  controlling  element  found  in  this,  to  wit  :  an 
intent  to  make  the  articles  a  part  of  the  realty.  The  recent 
cases  quoted  above  (  Voorhees  agt.  McGinnis,  48  N.  I7".,  278  ; 
Potter  agt.  Cromwell,  40  N.  Y.,  287)  turn  principally  on  this 
question  of  intent. 

There  is  also  a  very  strong  equity  in  favor  of  this  plaintiff. 
The  property  was  originally  his,  and  he  conveyed  it  to 
another.  This  mortgage  under  which  he  claims,  represents 
the  purchase-price,  and  the  suit  is  a  struggle  to  hold  that 
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which  in  equity  and  good  conscience  should  be  his.  There 
seems  to  be  no  propriety  in  allowing  it  to  be  taken  from  him 
and  given  to  others. 

As  this  property  was,  first,  actually  annexed  to  the  free- 
hold ;  second,  as  the  building  was  specially  constructed  for  a 
twine  factory,  and  the  machinery  adapted  for  it;  third,  as 
the  intent  of  annexation  was  to  make  it  a  part  of  the  realty ; 
fourth,  as  the  parties  to  the  mortgage  intended  that  the  mort- 
gage should  cover  it,  not  as  chattels  but  as  a  part  of  the 
realty ;  and  fifth,  as  the  mortgage  is  in  part  for  the  purchase- 
money  of  the  very  articles,  it  is  determined  that  the  plaintiff 
is  entitled  to  the  relief  asked  in  his  complaint. 
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SUPREME  COUET. 

CHARLES  H.  SIMPKINS,  receiver,  &c.,  agt.  THE   SMITH  AND 
PAKMELEE  GOLD  COMPANY  and  others. 

Action  by  Hie  receiver  of  a  mining  corporation  — property  out  of  tlie  state  — 

jurisdiction. 

Where  the  property  of  a  mining  corporation  organized  in  this  state,  whose 
entire  property  consists  of  real  estate  situated  in  another  state  or  terri- 
tory, the  title  to  such  property  does  not  vest  in  a  receiver  of  the  cor- 
poration appointed  here ;  he  has  no  jurisdiction  over  it. 

The  creditors  of  such  corporation  might  resort  for  relief  to  the  courts 
where  the  property  is  situated,  or  the  corporation  itself  could  proceed 
to  use  or  dispose  of  the  property  entirely  unaffected  by  the  appointment 
of  a  receiver  here. 

A  proceeding  in  inmtum  can  have  no  force  outside  the  jurisdiction  where 
the  proceeding  is  initiated. 

Kings  County,  Special  Term,  November  1875. 

THE  plaintiff  in  this  action  is  the  receiver  of  the  New  York 
Gold  Mining  Company,  a  corporation  organized  under  the 
general  laws  of  this  state  in  1864,  with  a  capital  of 
$1,000,000. 

The  plaintiff  was  appointed  receiver  by  an  order  of  the 
supreme  court,  on  petition  of  a  judgment  creditor  of  the  cor- 
poration under  the  Eevised  Statutes. 

All  the  property  of  the  debtor  corporation  consisted  of  real 
estate  situated  in  the  territory  of  Colorado. 

Subsequent  to  appointment  of  the  receiver  in  this  state, 
several  judgments  for  large  amounts  were  recovered  against 
the  debtor  corporation  in  Colorado,  and  on  those  judgments 
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executions  were  issued,  and  thereupon  all  the  property  of 
the  debtor  corporation  was  sold  at  sheriffs  sale  in  Colorado. 

The  receiver  gave  public  notice  of  his  appointment  at  said 
sheriff's  sale. 

This  action  is  brought  to  have  it  judicially  determined  that, 
as  against  the  plaintiff,  no  title  to  said  property,  in  Colorado, 
of  the  debtor  corporation  was  acquired  through  said  sheriff's 
sale  on  execution,  and  to  have  the  defendant,  in  whose  pos- 
session the  property  now  is,  account  to  the  plaintiff  for  the 
same. 

The  complaint  set  forth  substantially  the  matters  as  above 
stated,  and  the  defendants  separately  demurred  to  the  com- 
plaint on  the  grounds : 

1st.  That  the  court  had  no  jurisdiction  of  the  subject  of 
the  action. 

2d.  That  the  plaintiff  had  not  legal  capacity  to  sue,  and  for 
defect  of  parties,  improper  joinder,  and  generally  as  not  stat- 
ing facts  sufficient  to  constitute  a  cause  of  action. 

The  demurrers  were  argued  before  Mr.  justice  PKATT,  at 
special  term,  in  Brooklyn,  in  September  last,  by  John  S. 
Lawrence,  counsel  for  the  defendants,  and  A.  H.  Dana, 
counsel  for  the  plaintiff'.  Judge  PBATT  has  recently  rendered 
the  following  opinion,  sustaining  the  demurrers  of  the 
defendants  : 

PRATT,  J.  —  It  may  well  be  that  where  the  courts  of  this 
state  have  acquired  jurisdiction  of  the  person  of  a  defendant, 
it  may  compel  to  execute  a  conveyance  of  lands  in  another 
state  when  the  plaintiff  shows  an  equitable  right  to  such  con- 
veyance ;  but  that  does  not  entitle  plaintiff  to  the  relief 
claimed  in  this  action. 

So  far  as  the  property  of  the  New  York  Gold  Mining  Co., 
of  Colorado,  lay  within  this  state,  the  appointment  of  a 
receiver  would  doubtless  vest  the  title  in  the  receiver  but  as 
to  real  property  outside  of  the  jurisdiction,  the  appointment 
can  have  no  such  effect,  either  in  law  or  in  equity. 
VOL.  L  8 
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A  proceeding  in  invitum  can  have  no  force  outside  the 
jurisdiction  where  the  proceeding  is  initiated. 

It  follows  that  the  property  of  the  New  York  Gold  Mining 
Co.,  of  Colorado,  situate  in  Colorado  did  not  vest  in  the 
receiver ;  it  remained  the  property  of  the  company,  and  could 
be  disposed  of  by  it  as  if  no  receiver  had  been  appointed. 

As  to  such  property,  any  creditor  of  the  company  could 
have  resorted  to  the  Colorado  courts  and,  in  a  proper  action 
against  the  company,  secured  such  rights  and  remedies  as  that 
jurisdiction  afforded  him.  Failing  in  any  such  action  by  the 
creditors  of  the  company,  the  corporation  itself  could  proceed 
to  use  or  dispose  of  the  property,  entirely  unaffected  by  the 
appointment  here  of  the  receiver. 

Notice  of  the  appointment  in  New  York  of  the  receiver 
entirely  fails  to  stamp  any  character  of  fraud  upon  the  subse- 
quent action  of  the  officers  of  the  company;  any  action  on 
their  part,  lawful  and  proper,  in  case  no  receiver  has  been 
appointed,  was  lawful  and  proper  after  such  appointment  has 
been  made. 

It  may  well  be  that  upon  the  facts  stated  in  the  complaint 
the  creditors  of  the  original  company  may  be  entitled  in  the 
Colorado  court,  to  a  lien  upon  the  property  in  the  hands  of 
its  present  holders. 

But  such  action  should  be  brought  by  the  creditors.  The 
receiver  has  no  title  to  the  property  in  Colorado,  and  hence 
cannot  sustain  this  action.  His  rights  can  be  no  greater  in 
a  New  York  forum  than  they  could  be  in  Colorado. 

It  follows  that  the  defendants  are  entitled  to  judgment  on 
the  demurrer. 
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SUPREME  COURT. 

JOHN  JAMES  COLE  agt.  WILLIAM  P.  COLE,  Jr.,  executor  of  the 
last  will  and  testament  of  JOHN  R.  COLE,  deceased. 

Motion  for  a  new  trial  on  tTie  ground  of  newly  discovered  evidence. 

When  the  alleged  new  evidence  is  of  the  same  character  as  that  offered 
upon  the  former  trial  it  is  cumulative;  but  when  it  tends  to  prove  a  new 
fact  bearing  upon  the  issue  made  by  the  pleadings  it  is  not.  It  must,  of 
course,  be  important  in  its  bearing  upon  the  question  in  dispute,  other- 
wise the  new  trial  should  not  be  granted. 

It  must  also  appear  that  by  no  diligence  which  could  be  required  of  a  party 
could  the  new  evidence  have  been  discovered  previous  to  the  former 
trial. 

If  it  appears  that  the  proposed  evidence  is  of  a  highly  important  character 
and  bears  directly  upon  the  very  issue  in  the  cause,  notwithstanding,  a 
new  trial  will  not  be  granted  if  such  evidence  is  to  be  given  by  a  wit- 
ness not  entitled  to  credit,  or  is  not  so  supported  by  other  facts  and 
circumstances  as  would  justify  a  jury  in  believing  the  story  of  the  prin- 
cipal deponent. 

Where  it  appeared  that  the  proposed  witness  on  the  new  trial  would  testify 
that  in  May,  1871,  he  forged  and  wrote,  at  the  request  of  the  plaintiff, 

.  the  name  of  John  R.  Cole  (the  testator)  upon  the  note  in  suit,  and  made 
recently  for  this  motion  affidavit  of  that  fact;  and  it  also  appeared  that 
this  proposed  witness  at  the  time  he  alleged  he  forged  this  note,  in  May, 
1871,  was  an  inmate  of  the  state  prison  at  Sing  Sing,  having  been 
sentenced  there  for  eight  years  for  the  crime  of  forgery;  and  it  further 
appeared  that  since  the  year  1852,  over  twenty  years,  he  had  been  almost 
a  constant  resident  of  state  prisons  for  the  crime  of  forgery,  and  was  at 
this  time  (July,  1875)  confined  in  the  state  penitentiary  of  Pennsylvania 
under  a  sentence  for  nine  years  and  six  months  for  the  crime  of  forgery; 
and  the  corroborating  facts  and  circumstances  to  uphold  this  proposed 
testimony  being  insufficient  to  give  it  any  legitimate  support: 

Held,  that  no  rule  of  law  and  no  principle  of  judicial  fairness  would  justify 
the  court  in  overturning  a  verdict  fully  sustained  by  credible  testimony 
in  order  to  submit  to  another  jury  the  question  whether  they  would  not 
believe  what  must,  on  a  trial,  be  the  unsustained  evidence  of  a  profes- 
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sional  forger  of  over  twenty  years'  standing,  than  that  of  reputable 
witnesses. 

Where  a  person  having  been  in  state's  prison  for  a  crime  has  been  restored 
to  his  rights  as  a  citizen  in  this  state  by  the  act  of  the  chief  executive 
thereof,  his  conviction  in  another  state  would  not,  probably,  render  his 
evidence  here  inadmissible. 

Ulster  Special  Term,  July,  1875. 

MOTION  by  defendants,  on  a  case  and  affidavits  claiming 
newly  discovered  evidence,  for  a  new  trial. 

D.  M.   Dewitt  &  Wm.  Lawton,  for  defendant   and  the 

motion. 

\ 

A.  Schoonmaker,  Jr.,  <&  A.  T.  Clearwater,  for  plaintiff' 
and  opposed. 

WESTBKOOK,  J.  —  This  cause  was  tried  at  the  last  (April, 
1875),  Ulster  circuit,  and  the  plaintiff  had  a  verdict  for 
$6,505.90. 

The  action  was  upon  a  promissory  note,  purporting  to  be 
made  by  John  E.  Cole,  deceased,  bearing  date  December  31, 
1870,  whereby  the  alleged  drawer  promised  to  pay  John  J. 
Cole,  or  order,  one  day  after  date,  the  sum  of  $5,000,  with 
interest.  It  was  commenced  against  the  defendant,  as  the 
executor  of  the  last  will  and  testament  of  the  deceased,  after 
the  death  of  the  said  John  R.  Cole,  which  death  occurred 
during  the  year  1871.  The  defense  alleged  that  the  signature 
to  the  note  was  not  the  handwriting  of  the  deceased,  and 
whether  such  signature  was  genuine  or  forged  was  the  princi- 
pal if  not  the  only,  question  litigated  upon  the  trial.  The 
jury,  by  their  verdict,  having  found  the  authenticity  of  the 
note,  the  defendant  upon  a  case  containing  the  evidence  taken 
upon,  and  the  proceedings  of  the  trial,  and  sundry  affidavits 
claiming  the  discovery  of  new  and  important  evidence,  moves 
for  a  new  trial.  The  motion  is  resisted  by  the  plaintiff  upon 
opposing  affidavits,  and  the  questions  presented  are,  whether 
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the  alleged  newly  discovered  testimony  is  of  such  a  nature 
and  character,  and  can  be  sustained  by  witnesses  of  such 
character  as  will  justify  the  court  in  the  exercise  of  a  sound 
discretion  in  granting  the  application.  The  central  and 
pivotal  allegation  contained  in  the  moving  papers  is,  that 
while  one  John  A.  Canter  was  confined  in  the  state  prison  at 
Sing  Sing,  for  the  crime  of  forgery,  and  during,  or  about  the 
month  of  May,  1871,  the  plaintiif  visited  the  prison,  had  an 
interview  with  said  Canter,  and  induced  him  to  write  and 
forge  the  name  of  the  alleged  maker  to  the  note  in  suit. 
The  affidavit  of  Canter,  read  upon  the  motion,  positively 
avers  these  facts  to  be  true ;  and  the  other  affidavits  on  the 
part  of  the  defendant  establish  that  he  and  his  counsel  were 
entirely  ignorant  thereof  until  after  the  trial. 

In  the  determination  of  the  question  whether  a  new  trial 
should  be  granted  upon  newly  discovered  evidence,  the  rule 
urged  by  the  counsel  of  the  plaintiff,  that  the  new  evidence 
should  not  be  cumulative,  undoubtedly  prevails.  The  mean- 
ing, however,  which  such  counsel  give  to  the  word  "  cumula- 
tive "  is  not  that  which  its  use  in  the  rule  was  designed  to 
express.  Evidence  bearing  upon  the  same  issue  in  a  cause  is 
scarcely  ever  of  the  same  character.  Very  often  the  exist- 
tence  or  non-existence  of  the  facts  upon  which  the  cause  turns 
depends  upon  a  number  of  other  independent  ones,  from 
which  the  former  are  inferred.  When  the  alleged  new  evi- 
dence is  of  the  same  character  with  that  offered  upon  the 
former  trial  it  is  cumulative,  but  when  it  tends  to  prove  a 
new  fact  bearing  upon  the  issue  made  by  the  pleadings  it  is 
not.  It  must,  of  course,  be  important  in  its  bearing  upon 
the  question  in  dispute,  otherwise  the  new  trial  should  not  be 
granted  ;  and  if  the  word  "  cumulative,"  in  the  rule,  means 
that  no  new  trial  should  be  granted  when  the  evidence  to  be 
produced  relates  to  the  issue  made  by  the  pleadings,  the  result 
would  be  the  refusal  of  the  application  in  every  instance,  for 
such  evidence  should  tend  to  establish  a  material  and  not  an 
immaterial  fact.  The  defendant,  upon  the  trial,  sought  to 


NEW  YORK  PRACTICE  REPORTS. 


Cole  agt.  Cole. 


establish  the  falsity  of  the  note  by  the  evidence  of  experts  in 
writing,  and  by  the  absence  of  the  deceased  from  the  place 
where  the  execution  of  the  note  was  located  by  the  plaintiff's 
evidence,  at  the  time  of  such  alleged  execution,  and  he  gave 
no  positive  and  direct  evidence  of  the  forgery  thereof.  If 
the  evidence  hereafter  to  be  introduced,  in  case  a  new  trial 
should  be  granted,  was  merely  that  of  an  additional  expert, 
or  of  a  single  new  witness  to  establish  the  absence  of  the 
deceased  from  the  alleged  scene  of  the  making  of  the  instru- 
ment, it  would  be  cumulative,  and  a  new  trial  would  be 
refused  for  that  reason ;  as  it  is  not,  however,  but,  on  the  con- 
trary, is  evidence  of  an  entirely  different  character  from  any 
given  upon  the  trial  by  the  defendant,  the  preliminary  objec- 
tion of  the  plaintiff  cannot  be  sustained. 

It  is  evident,  also,  that  by  no  diligence  which  can  be 
required  of  a  party,  could  this  new  evidence  have  been  dis- 
covered previous  to  the  former  trial*  The  affidavit  of  For- 
dyce  L.  Laflin  fully  discloses  how  the  defendants'  counsel 
became  possessed  of  the  alleged  new  facts,  the  same  being 
communicated  to  them  by  'such  affiant,  whose  recollection 
thereof  was  recalled  by  reading  the  proceedings  of  the  trial 
in  the  newspapers,  and  such  communication  was  not  made 
until  the  verdict  had  been  rendered. 

The  evidence,  also,  is  of  a  highly  important  character,  and 
as  it  bears  directly  upon  the  very  issue  in  the  cause,  I  should 
not  hesitate  to  grant  a  new  trial,  if  it  was  to  be  given  by  a 
credible  witness,  or  was  so  supported  by  other  facts  and  cir- 
cumstances as  would  justify  a  jury  in  believing  the  story  of 
the  principal  deponent.  To  these  questions,  the  argument 
must  be  addressed,  and  accordingly  as  they  are  answered 
must  the  present  application  stand  or  fall. 

Before,  however,  referring  to  the  facts  alleged  in  the  papers 
used  upon  this  application,  it  will  be  necessary  to  see  how  the 
case  stood  upon  the  evidence  given  upon  the  trial.  The  same 
number  of  experts  (ten),  give  evidence  upon  each  side,  and 
the  plaintiff,  in  addition,  introduced  the  following  testimony : 
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First.  Blandina  Cole,  the  wife  of  the  plaintiff,  testified  that 
there  was  a  family  dinner  at  the  house  of  her  husband  on  the 
day  of  the  execution  of  the  note  (December  31,  1870),  at 
which  the  deceased,  who  was  the  father  of  the  plaintiff  and 
the  defendant,  was  present.  That  after  the  dinner  was  over, 
the  deceased  remained  in  the  dining-room  with  her  husband 
and  herself,  the  others  having  gone  out,  and  then  and  there 
executed  and  delivered  the  note  to  the  plaintiff,  handing  it  to 
her,  telling  her  to  keep  it,  and  that  it  would  be  good 
some  day. 

Second.  Alonzo  F.  Babcock  testified  that  a  few  days  before 
August  26,  1864,  a  conversation,  in  substance,  took  place 
between  the  deceased  and  himself,  as  follows :  The  witness 
said  to  Mr.  Cole  that  he  had  given  to  his  two  sons,  Charles 
and  "William,  a  couple  of  nice  farms.  To  this  Mr.  Cole 
answered,  that  he  had  given  the  plaintiff  $6,000  when  he 
began,  and  told  him  to  help  himself.  The  witness  replied, 
that  the  plaintiff  had  not  had  as  much  as  the  rest,  to  which 
Cole  rejoined :  "  My  wife  and  I  have  come  to  the  conclusion 
to  give  him  $5,000  or  $6,000  more." 

Third.  Peter  R.  Elting  testified  that  in  the  summer  of 
1869  he  talked  with  the  deceased  about  taking  a  policy  of 
insurance  upon  his  life,  in  the  course  of  which,  Mr.  Cole  said 
he  had  agreed  with  his  wife  to  give  John  James  (the  plain- 
tiff), $5,000,  and,  perhaps,  an  insurance  upon  his  life  would 
be  a  good  way  to  pay  it.  In  another  conversation  with  the 
witness,  some  time  after  this,  the  deceased  said  he  had  done 
with  John  James  as  he  had  promised  his  wife  he  would  do, 
when  she  gave  to  him  a  deed  of  her  real  estate ;  he  had 
given  him  a  note  for  the  sum,  and  that  he  could  not  do  it  by 
a  life  insurance  policy,  as  William  (the  defendant),  would  not 
let  him. 

Fourth.  Horace  Maxon  said,  that  in  a  conversation  which 
he  had  with  the  deceased  in  1871,  the  latter  remarked  that 
he  had  given  John  James  $6,000  when  he  started ;  that  this, 
however,  was  not  his  proportion,  and  that  he  had  made 
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arrangements  with  his  wife  to  give  him  $5,000  more  ;  and  he 
further  said  (the  witness  did  not  remember  the  exact  expres- 
sion) that  he  had  given  or  would  give  the  plaintiff  a  note  for 
that  amount. 

Fifth.  John  Plough  testified,  that  during  the  year  1868, 
John  R.  Cole  told  the  witness  he  had  his  property  all  arranged ; 
that  he  had  given  to  William  the  homestead,  and  to  Charles, 
the  place  where  he  lived  ;  that  he  had  given  to  the  plaintiff 
$6,000,  and  if  his  son  was  worth  $6,000  to  him,  Cornelius 
Oliver's  daughter  (the  wife  of  plaintiff,  meaning)  ought  to  be 
worth  $5,000  to  him.  Oliver  had,  however,  done  nothing, 
and  he  (Cole)  and  his  wife  had  concluded  to  give  the  plaintiff 
$5,000  more.  At  another  time,  the  same  witness  said,  he 
overheard  the  late  Senator  Hardenburgh  say  to  Mr.  Cole: 
"  Whatever  you  want  to  give  your  boy  John  James,  give  him 
a  note  for  it."  The  witness  further  testified,  that  Mr.  Cole, 
during  the  year  1871,  told  him  that  he  had  given  the  plaintiff 
"  $5,000  or  his  note  for  it." 

Sixth.  Cornelius  B.  Sutton  testified,  that  the  deceased,  in 
a  conversation  with  the  witness,  spoke  of  what  his  sons 
"Charles  and  Billy"  were  to  have.  To  which  the  witness 
answered,  "John  James  is  in  debt."  To  which  Mr.  Cole 
replied :  "  When  I  am  done,  John  James  will  be  free  of 
debt." 

Seventh.  Andrew  E.  Jansen  testified,  that  the  deceased 
told  him,  he  had  given  each  of  his  boys  a  farm,  and  to  make 
John  James  equal  with  the  rest,  he  had  given  him  a  note  for 
$5,000. 

This,  in  substance,  is  the  affirmative  evidence  given  on  the 
part  of  the  plaintiff  upon  the  trial,  in  addition  to  the  evidence 
of  the  ten  experts  who  testified  that  in  their  opinions  the 
signature  to  the  note  was  the  proper  and  genuine  writing  of 
the  deceased.  Much  of.  the  details  of  the  evidence,  consist- 
ing largely  of  the  motives  and  agreement  with  his  deceased 
wife,  which  induced  the  testator  to  make  and  deliver  the 
note,  are  omitted  in  the  statement  given.  It  will  be  apparent 
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to  any  mind,  that  the  plaintiff  made  upon  the  trial  a  very 
strong,  if  not  an  overwhelming  case.  One  witness  testified  to 
the  execution  of  the  note  by  the  deceased  testator  in  her 
presence,  and  six  others  testify  to  admissions  and  declarations 
made  by  him,  which  exceedingly  fortify  and  sustain  the  direct 
proof  of  the  execution.  Neither  of  these  witnesses  is 
impeached  or  substantially  contradicted.  It  is  true  a  strong 
attempt  was  made  to  prove  that  the  deceased  was  not  at  the 
house  of  the  plaintiff  on  the  day  of  the  alleged  execution  of 
the  note,  and  this  was  sustained  by  several  witnesses,  the 
principal  of  whom  were  the  defendant  and  wife,  and  his  brother 
Charles  Cole  and  wife ;  but  a  still  stronger  array  of  witnesses 
and  circumstances  on  the  part  of  the  plaintiff  proved  him 
there.  When  the  case,  then,  was  submitted  to  the  jury,  the 
evidence  (stating  it  as  favorable  as  possible  for  the  defendant) 
was  balanced,  without  throwing  in  the  plaintiff's  scales,  that 
of  Mrs.  John  J.  Cole  as  to  the  execution  of  the  note,  and  of 
the  confessions  hereinbefore  stated.  With  that  added,  the 
result  could  not  well  have  been  different,  though  the  verdict 
was  reached  by  the  jury,  without  the  expression  of  an  opinion 
by  the  court  as  to  its  weight.  It  is  proper  now,  however,  to 
state  that  the  conclusion  reached  by  the  jury  met  with  the 
approbation  of  the  court,  and  that,  in  its  opinion,  a  contrary 
result  was  scarcely  possible. 

It  is  now  urged  that  the  verdict  sustained  by  such  an  amount 
of  evidence  should  be  overthrown,  and  the  cause  submitted  to 
another  jury,  because  upon  such  retrial,  one  John  A.  Canter 
will  testify,  that  in  May,  1871,  he  (Canter)  forged  and  wrote 
at  the  request  of  plaintiff,  the  name  of  John  R.  Cole  upon  the 
note.  When  the  act  was  done  (if  Canter's  story  is  true)  the 
forger  was  an  inmate  of  the  state  prison  at  Sing  Sing,  where  he 
was  confined  from  June  19th,  1865  to  the  19th  day  of  May, 
1873.  The  place  of  the  alleged  act,  and  the  character  of  the 
act  (if  statement  be  true)  onght  to  fix  the  moral  status  of 
the  witness ;  but  it  may  be  well  further  to  inquire,  who  this 
man  Canter  is,  whose  evidence,  to  be  given  upon  another 
VOL.  L  9 
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trial,  is  urged  as  sufficient  to  overthrow  a  verdict,  and  worthy 
of  being  considered  by  another  j  ury,  of  so  great  weight  as  to 
justify  the  rendition  of  a  different  one.  On  the  7th  day 
of  December,  1874,  in  the  court  of  quarter  sessions  of  the 
city  and  county  of  Philadelphia,  state  of  Pennsylvania,  under 
the  name  of  Charles  Kipley,  alias  Jack  Canton,  alias  Charles 
Ostrander,  this  John  A.  Canter  was  convicted  of  the  crime 
of  forgery,  and  sentenced  "  to  undergo  imprisonment  in  sepa- 
rate or  solitary  confinement  at  labor  in  the  state  penitentiary 
for  the  eastern  district  of  Pennsylvania,  *  *  *  for  the 
term  of  nine  years  and  six  months,  and  *  *  *  pay  the 
costs  of  prosecution  and  stand  committed  until  this  judgment 
is  fully  complied  with."  The  affidavit  used  upon  this  motion 
by  the  defendant  (though  nothing  in  the  moving  papers  dis- 
closes the  fact),  was  made  in  the  prison  to  which  he  was  thus 
sentenced,  and  where  he  is  still  confined.  It  is  further  shown 
that  this  individual  has,  since  the  year  1852,  been  almost  a 
constant  inmate  of  state  prisons,  for  various  crimes  of  forgery. 
Canter  having  been  restored  to  his  rights  as  a  citizen  in 
this  state  by  the  act  of  the  chief  executive  thereof,  the  con- 
viction in  another  state  would  not,  probably,  render  his  evi- 
dence here  inadmissible.  (1  Greenl.  on  Ev.  [12th  ed.~],  sec.  396 ; 
Commonwealth  agt.  Green,  17  Mass.,  515).  Character,  how- 
ever, is  of  little  avail,  if  the  testimony  of  such  a  witness  is 
entitled  to  any  weight.  A  residence  of  twenty  years  and 
over  in  state  prisons  for  the  crime  of  passing  written  lies  (such 
all  forgeries  are)  upon  unsuspecting  parties  for  the  purpose  of 
gain  has  certainly  earned  for  the  party  a  well  established 
•reputation  for  not  telling  the  truth,  and  if  his  statement  should 
now  be  believed  in  preference  to  that  of  reputable  persons, 
then,  certainly,  all  human  rules  for  judging  evidence  are  at 
fault,  and  common  sense  and  common  integrity  of  little  value. 
Such  a  man,  swearing  too,  probably,  in  the  hope  of  obtaining 
a  pardon  thereby  (though  no  promise  or  hope  of  that  kind 
has  been  held  out  to  him  by  honorable  counsel,  who  would 
scorn  the  act),  ought  not  to  be  believed  by  any  court,  or  any 
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jury.  The  moral  sense  from  which  truth  only  can  spring  in 
such  a  creature  is  completely  obliterated,  and  it  shocks  all  our 
sense  of  justice  to  suppose,  that  statements  which  come  from 
such  lips  can  exercise  any  weight  whatever  in  the  administra- 
tion of  justice. 

Upon  the  evidence  of  Canter  alone,  then,  this  verdict  can- 
not be  overturned.  No  court  would  be  justified,  for  a 
moment,  in  assuming  that  any  jury  could  believe  the  evidence 
of  respectable  witnesses  false,  and  that  of  such  a  being  true. 
The  question  still  remains,  however :  Do  the  affidavits  show 
that  any  evidence  confirmatory  of  Canter's  can  be  given 
upon  a  new  trial  ?  This  will  now  be  considered. 

It  is  evident  that  what  Mr.  Fordyce  L.  Laflin  knows  cannot 
be  evidence.  According  to  his  recollection,  during  the  year 
1871,  one  Mr.  Russell,  now  deceased,  then  warden  of  the 
prison  at  Sing  Sing,  told  him  a  Mr.  Cole,  of  Ulster  county, 
had  seen  Canter  in  the  prison,  and  induced  Canter  to  simu- 
late the  signature  of  Cole's  father  to  a  note.  What  Mr.  Cole 
this  was  was  not  stated.  As  Russell  is  now  dead,  and  his  evi- 
dence cannot  be  procured,  how  the  facts  which  Russell  knew 
are  to  be  shown  is  not  apparent.  Certainly  the  declarations 
to  Laflin  are  not  evidence  upon  any  trial,  and  I  know  of  no 
rule  which  makes  them  proper  here.  They  certainly  prove 
no  fact  whatever,  and  if  mere  declarations  of  third  parties 
can  be  received  either  upon  a  trial  or  by  affidavit  in  applica- 
tions of  this  character  in  the  administration  of  justice,  the 
affidavit  of  Laflin,  then  proves  nothing. 

The  affidavit  of  Mr.  Casper  0.  Childs  is,  however,  more 
important.  He  saw  the  man  who  was  at  the  prison,  and 
conversed  with  Canter.  He  did  not  know  his  name,  but 
Canter  told  the  witness  his  name  was  Cole,  and  his  business 
then  was  to  procure  the  forging  of  a  note,  and  from  a  recent 
seeing  of  the  plaintiff  he  believes  him  to  be  the  man  whom 
he  saw  at  the  prison. 

If  this  was  the  only  evidence  given  by  this  witness  it  would 
certainly  go  a  great  way  in  establishing  the  presence  of  the 
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plaintiff  at  Sing  Sing  under  very  suspicious  circumstances. 
The  plaintiff,  however,  produces  a  second  affidavit  of  Mr. 
Childs,  in  which  he  states  that  all  he  meant  to  say  in  his 
former  affidavit  was,  "  that  the  plaintiff  has  a  resemblance  to 
the  person  alluded  to  in  said  affidavit."  That  he  "  recollects 
and  states  the  fact  to  be,  that  the  person  seen  by  deponent  at 
Sing  Sing  in  1871,  was  stouter  and  had  a  fuller  face  than  the 
plaintiff  when  seen  by  deponent  at  Kingston,  as  mentioned 
in  said  affidavit.  That  the  person  seen  by  deponent  at  Sing 
Sing  had  no  stammering  or  impediment  in  his  speech,  nor 
infirmity  in  his  gait  or  walk  that  were  noticed  by  deponent." 

This  additional  affidavit  is  highly  important,  for  it  not  only 
demonstrates  that  there  is  a  doubt  as  to  the  party  at  Sing 
Sing,  but  it  also  shows  that  the  plaintiff  could  not  have  been 
that  individual.  In  January,  186T,  the  plaintiff  had  a  very 
severe  attack  of  traumatic  paralysis,  which  nearly  caused 
death,  and  from  it  he  has  never  recovered.  His  speech  and 
gait  are  both  very  much  affected,  arid,  according  to  his 
physician  (Abraham  Grispell),  "  all  of  the  difficulties  or  infirm- 
ities above  described  were  very  apparent  and  noticeable  in 
the  year  1871."  These  peculiarities  would,  undoubtedly, 
have  been  observed  and  remembered  by  Childs  had  he  been 
the  person  who  was  at  Sing  Sing. 

Apart  then  from  the  evidence  of  Canter  himself,  there  is 
absolutely  none  of  the  presence  of  Cole  at  Sing  Sing.  That 
fact,  as  well  as  the  writing  of  the  note,  rests  entirely  upon 
the  oath  of  Canter.  It  is  true  the  fact  remains,  that  some  per- 
son at  Sing  Sing  saw  Canter ;  but  who  that  person  was,  and 
the  object  of  the  call,  rests  with  Canter  only;  and  no  jury 
should  be  allowed  to  base  a  verdict  upon  that  alone 

Perhaps  this  further  consideration  ought  not  to  be  over- 
looked. At  the  time  of  the  alleged  visit  of  Mr.  Cole  to  Sing 
Sing  there  were  several  persons  employed  about  the  prison 
who  knew  the  plaintiff  well.  If  he  had  visited  Canter  there, 
for  the  object  and  purpose  claimed,  which  was  at  the  time 
disclosed  by  the  convict,  all  this  would  have  been  well  known 
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by  Cole's  acquaintances  around  the  prison,  and  could  not  have 
been  kept  quiet.  Several  of  those  parties  reside  in  Kingston 
now,  and  have  so  resided  there  for  a  long  time,  as  their  affi- 
davits now  used  show.  This  controversy  had  been  before 
the  public  for  months  prior  to  the  trial ;  and  it  is  remarkable, 
to  say  the  least,  if  the  story  told  by  Canter  was  current  in 
Sing  Sing  in  1871,  that  the  identity  of  the  transactions  were 
not  discovered  or  thought  of  by  any  one.  It  is  true  that 
Mr.  Laflin,  on  reading  the  proceedings  of  the  trial,  thinks 
he  recalled  it  to  his  mind,  but  whether  the  name  of  the  per- 
son mentioned  by  Mr.  Russell  was  then  remembered  to  be 
Cole,  or  whether  it  was  an  impression  created  by  the  occur- 
rence as  detailed  in  testimony,  Mr.  Laflin  has  not  said,  nor 
has  he  been  cross-examined  in  regard  thereto.  Certain  it  is, 
however,  with  facts  of  a  startling  character  which  must  have 
been  current  at  Sing  Sing,  if  they  ever  occurred  at  all,  with 
several  acquaintances  of  Cole,  those  facts  were  not,  and  are 
not  now  remembered  by  any  of  them,  with  the  exception  of 
Mr.  Laflin,  who  at  this  late  day  gives  us  the  benefit  of  a  con- 
versation with  a  third  person,  which  cannot  and  ought  not 
to  be  received  as  evidence. 

I  have  not  alluded  in  this  opinion  to  the  additional  new 
evidence  which  the  plaintiif  presents  upon  this  application, 
in  opposition  thereto,  that  this  note  was  actually  in  existence 
prior  to  May,  1871,  at  which  time  Canter  says  he  made  it, 
and  the  additional  admissions  of  the  deceased.  I  have  not 
alluded  to  it  because  I  deem  it  unnecessary.  No  rule  of  law 
and  no  principle  of  judicial  fairness  would  justify  me  in 
overturning  a  verdict  so  fully  sustained  by  credible  testimony, 
in  order  to  submit  to  another  jury  the  question  whether  they 
would  not  believe  what  must,  on  a  trial,  be  the  unsustained 
evidence  of  a  professional  forger  (i.  e.,  a  writer  of  lies,  which 
by  the  act  of  passing  he  declares  genuine)  of  twenty  years 
standing,  than  that  of  reputable  witnesses. 

The  motion  for  a  new  trial  is  denied,  with  costs. 
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BUFFALO  SUPERIOR  COURT. 

IN   THE   MATTER    OF    THE   EXTENSION    OF   THE    MAIN    AND 
HAMBURGH  STREET  CANAL. 

Power  of  the  city  of  Buffalo,  under  its  charter,  to  take  lands  of  railroad  corpora- 
»  Uons  for  a  canal. 

The  city  of  Buffalo  is  empowered  by  its  charter  (section  1,  tit.  8)  "  to  take 
lands  for  public  buildings,  for  parks,  public  grounds,  squares,  streets, 
alleys,  fountains,  canals,  basins,  slips  and  other  public  waters;  and  for 
any  other  corporate  purpose  or  object."  This  power  as  to  the  lands  to 
be  taken  is  without  limitation.  It  is,  in  terms,  sufficiently  compre- 
hensive to  embrace  any  and  all  lands  within  the  city. 

It  is  well  settled  that  the  legislature,  in  the  exercise  of  the  right  of  eminent 
domain,  may  appropriate  or  authorize  the  appropriation,  upon  payment 
of  a  full  equivalent,  of  any  lands,  property  or  rights,  although  they  may 
have  been  already  taken  and  are  held  for  another  public  use  of  a  different 
nature. 

The  charter  of  the  city  of  Buffalo  does  not  grant  the  power,  in  express 
terms,  to  take  the  lands  of  a  railroad  company  or  any  other  property 
already  appropriated  to  public  use. 

But  in  laying  out,  constructing  or  improving  a  street,  canal  or  sewer,  or 
laying  down  gas  or  water  pipes,  or  for  any  other  corporate  purpose,  the 
city  finds  it  necessary  to  enter  upon  and  take  some  part  of  the  land  or 
property  of  a  railroad  company,  it  is  by  necessary  implication  clothed 
with  the  requisite  power  to  accomplish  the  purpose. 

Where,  therefore,  the  city  of  Buffalo  has  determined,  in  the  manner  pro- 
vided by  law  (the  appointment  of  commissioners),  to  take  the  lands 
necessary  to  extend  the  Main  and  Hamburgh  Street  canal  from  its  pres- 
ent easterly  terminus  to  the  Buffalo  river,  a  distance  of  nearly  two  miles, 

•  and  which  will  intersect  the  tracks  of  three  different  railroad  companies, 
but  in  such  a  manner  as  not  essentially  to  impair  or  diminish  the  useful- 
ness or  convenience  of  their  tracks,  or  injure  the  business  of  the  compa- 
nies as  carried  on  over  their  present  lines  of  traffic,  it  takes  the  lands 
which  it  acquires  by  such  proceedings  for  the  public  use,  and  the  fee 
with  which  it  becomes  vested  is  simply  that  of  a  trustee  holding  for  such 
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use.    The  taking  creates  no  private  or  exclusive  right  or  property  in  the 
city  corporation  as  against  the  public. 

At  Special  Term,  April,  1875. 

F.  R.  Perkins,  city  attorney,  for  city  of  Buffalo- 

James  M.  Willett,  for  Lake  Shore  and  Michigan  Southern 
Railroad  Company  and  the  New  York  Central  and  Hudson 
River  Railroad  Company. 

E.  0.  Sprague,  for  Erie  Railway  Company. 
0.  O.  Cottle,  for  Fannie  P.  Cottle. 
L.  Le  Clear,  for  Wm.  Wasson,  2d. 

JAMES  M.  SMITH,  J.  —  The  city  of  Buffalo  has  determined 
in  the  manner  provided  by  law,  to  take  the  lands  necessary  to 
extend  the  Main  and  Hamburgh  Street  canal,  from  its  pres- 
ent easterly  terminus  to  the  Buffalo  river,  a  distance  of 
nearly  two  miles.  The  proposed  extension  is  to  be  sixty  feet 
in  width,  and  will  intersect  the  tracks  of  three  different  rail- 
road companies.  The  city  attorney,  upon  due  proof  that  the 
requisite  preliminary  steps  prescribed  by  law  have  been 
taken  by  the  common  council  and  city  officers,  now  moves  for 
the  appointment  of  commissioners  to  ascertain  the  compensa- 
tion to  be  made  for  the  lands  to  be  taken  in  this  proceeding. 
The  several  railroad  companies  referred  to,  appear  by  their 
counsel  against  the  motion,  and  urge  an  objection,  which,  if 
well  founded,  may  be  fatal  to  the  whole  proceeding ;  as  it 
rests  upon  a  denial  of  the  right  of  the  city  to  take  for  the 
proposed  canal  the  lands  of  the  railroad  companies  through 
which,  if  the  canal  is  to  be  constructed,  it  must  necessarily 
pass.  None  of  the  companies  will  be  so  seriously  affected  by 
this  proceeding  as  the  Lake  Shore  and  Michigan  Southern 
Railway  Company,  and  though  the  same  legal  principles 
govern  the  rights  of  them  all,  yet  as  the  facts  in  relation  to 
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that  company  present  the  objection  urged  by  all  of  them  in 
the  strongest  light,  I  shall  consider  the  case  with  special 
reference  to  those  facts. 

It  is  shown  by  that  company,  that  its  lands  affected  by  this 
proceeding  were  taken  pursuant  to  the  provisions  of  the 
statute  known  as  the  general  railroad  act,  and  in  the  exercise 
of  the  right  of  eminent  domain,  for  the  purpose  of  construct- 
ing and  operating  its  railroad  ;  that  it  has  constructed  said 
road,  and  has  laid  down  seven  different  tracks  upon  that  part 
of  its  lands  through  which  the  proposed  canal  will  pass  for  a 
distance  of  200  feet ;  and  that  these  tracks  are  in  continual 
use  for  a  vast  and  constantly  increasing  passenger  and  freight 
traffic,  and  are  indispensably  necessary  for  that  purpose.  The 
railroad  company  has  also  read  affidavits  of  engineers  and 
others  skilled  in  the  construction  and  operation  of  railroads, 
stating  that  in  their  opinion  it  will  be  impracticable  to  bridge 
the  proposed  canal,  at  the  place  where  it  will  intersect  the 
seven  tracks  of  the  railroad,  at  a  sufficient  height  above  the 
canal  to  pass  boats  of  the  usual  size,  without  raising  the 
grade  of  the  railroad  tracks  so  as  to  destroy  their  usefulness  ; 
that  the  company  would  no  longer  be  able  to  transact  its  busi- 
ness thereon,  and  would  be  deprived  of  the  use  of  extensive 
yards,  freight  depots,  repair  shops,  engine  houses,  turn-tables, 
and  other  large  and  expensive  structures,  which  were  erected 
for  use  in  connection  with  these  tracks,  and  the  company 
would  thus  suffer  irreparable  injury  and  be  compelled  to  seek 
and  establish  other  and  new  routes  for  its  traffic  in  and 
through  this  city. 

But,  on  the  other  hand,  the  city  attorney  has  submitted 
affidavits  made  by  other  engineers  and  persons  of  like  skill 
and  experience,  and  maps  and  profiles  of  the  proposed  canal, 
the  railroad  tracks  which  it  intersects,  and  the  adjacent  prem- 
ises, which  show  to  my  satisfaction,  that  the  grave  appre- 
hensions expressed  in  the  opinions  referred  to,  are  not  well 
founded ;  and  that  it  will  be  quite  practicable,  (though  not 
without  incurring  a  very  large  expense)  to  bridge  the  canal 
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in  such  a  manner  as  to  carry  the  railroad  tracks  over  it  at  the 
height  requisite  for  the  purposes  of  navigation,  and  yet  not 
essentially  impair  or  diminish  the  usefulness  or  convenience  of 
the  railroad  tracks,  or  interrupt  or  injure  the  business  of  the 
company  as  carried  on  over  its  present  lines  of  traffic. 

With  this  view  of  the  facts  in  the  case,  I  come  now  to  con- 
sider the  legal  principles  involved. 

The  city  of  Buffalo  is  empowered  by  section  1  of  title 
8  of  its  charter  "to  take  lands  for  public  buildings,  for 
parks,  public  grounds,  squares,  streets,  alleys,  fountains, 
canals,  basins,  slips,  and  other  public  waters ;  and  for  any 
other  corporate  purpose  or  object."  This  power,  as  to  the 
lands  to  be  taken,  is  without  limitation.  It  is  in  terms  suffi- 
ciently comprehensive  to  embrace  any  and  all  lands  within 
the  city.  And  it  is  well  settled  that  the  legislature,  in  the 
exercise  of  the  right  of  eminent  domain,  may  appropriate  or 
authorize  the  appropriation,  upon  payment  of  a  full  equiva- 
lent, of  any  lands,  property  or  rights,  although  they  may 
have  been  already  taken  and  are  held  for  another  public  use, 
of  a  different  nature  (  West  River  Bridge  Co,  agt.  Dix,  6 
How.,  507 ;  Freeholders  of  Monmouth  Co.  agt.  Red  Bank 
<£  H.  Turnpike  Co.,  18  N.  J.  Eq.  Rep.,  91 ;  Indiana  Cen- 
tral R.  R.  Co.  agt.  State  of  Indiana,  3  Ind.  Rep.,  421 ;  The 
Boston  Water  Power  Co.  agt.  The  Boston  c&  W.  R.  R.  Co., 
23  Pick.,  360;  People  agt.  Kerr,  27  N.  T.,  188;  Matter  of 
Boston  &  Albany  R.  R.  Co.,  53  N.  T.,  574). 

But  the  principle  is  also  established,  that  the  power  to  enter 
upon  and  take  property  already  taken  and  held  for  one  public 
use,  for  another  and  different  public  use,  must  be  conferred 
either  in  express  terms  or  by  necessary  implication ;  and  that 
this  implication  does  not  arise,  if  the  powers  expressly  con- 
ferred can  by  reasonable  intendmentbe  exercised  without  the 
appropriation  of  property  already  actually  held  and  used  for 
another  public  use  (Inhabitants  of  Springfield  agt.  Connec- 
ticut R.  R.  Co.,  4  Gush.,  63  ;  Matter  of  Boston  &  Albany 
R.  R.  4Jo.,  supra.) 
VOL.  L  10 
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The  construction  and  operation  of  a  railroad  is  for  public 
purposes,  and  it  is  therefore  held  that  real  estate  taken  for  its 
use  is  taken  for  the  public  use.  And  the  statute  under  which 
the  lands  in  question  now  held  by  the  railroads  were  acquired, 
expressly  enacts  that  "  all  real  estate  acquired  by  any  com- 
pany under  and  pursuant  to  the  provisions  of  this  act,  for  the 
purposes  of  its  incorporation,  shall  be  deemed  to  be  acquired 
for  public  use"  (Chap.  140  of  Laws  of  1850,  sec.  18).  The 
charter  of  the  city  of  Buffalo  does  not  grant  the  power  in 
express  terms  to  take  the  lands  of  the  railroad  company,  or 
any  other  property  already  appropriated  to  public  use.  Can 
the  power  then  be  implied,  as  reasonably  intended  to  be  con- 
ferred by  the  charter  in  the  general  grant  of  power  to  take 
lands  for  corporate  purposes  ? 

A  principal  purpose  in  the  organization  of  municipal  cor- 
porations, is  to  provide  for  the  construction,  maintenance  and 
preservation  of  those  institutions,  and  those  works  of  local 
improvement,  which  subserve  the  wai\ts,  necessities,  comfort, 
or  convenience  of  the  citizens,  not  only  as  individuals,  but  as 
members  of  a  civilized  community.  Hence  the  wide  range 
of  powers  conferred  for  public  purposes,  for  the  preservation 
of  the  public  health,  for  the  education  of  youth,  for  the  relief 
of  the  poor,  for  the  protection  of  life  and  property  from  the 
elements,  and  for  the  promotion  and  protection  of  trade  and 
commerce.  In  the  due  execution  of  these  powers,  private  rights 
and  interests  must  often  yield  to  the  demands  of  public  neces- 
sity. And  a  large  discretion  is,  and,  in  the  nature  of  things, 
must  be,  confided  to  the  municipal  government,  in  respect  to 
the  occasion,  the  time,  and  the  manner  of  executing  its  powers. 
And  the  exercise  of  that  discretion  can  only  be  regulated  or 
restrained  by  positive  enactment,  or  the  enforcement  of  those 
fundamental  principles  upon  which  the  rights  of  the  citizen 
and  the  safety  of  public  interests  repose.  And  in  all  cases 
where  questions  arise  as  to  the  power,  or  the  particular  occa- 
sion or  mode  of  its  exercise,  regard  must  be  had  to  the 
various  conditions  and  circumstances  which  affect  the  case, 
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and  which  ought  and  may  be  presumed  to  have  influenced 
the  legislature  in  conferring  the  power,  and  the  action  of  the 
city  government  in  its  use.  Every  grant  of  power  to  a 
municipal  corporation,  is  intended  to  be  beneficial  and  effica- 
cious to  accomplish  its  purpose,  and  carries  with  it  such  inci- 
dental powers  as  are  requisite  to  its  exercise.  If  the  exercise 
of  a  power  granted  draws  after  it  a  necessary  consequence, 
the  law  contemplates  and  sanctions  that  consequence.  The 
grant  of  a  right  is,  by  fair  construction  a  grant  of  power  to 
do  all  the  acts  necessary  to  its  enjoyment. 

In  the  present  case,  the  city  is  taking  steps  for  the  construc- 
tion of  a  canal,  for  which  purpose  ample  power  is  conferred, 
in  general  terms,  by  the  charter.  This  work  is  said  to  be 
required  not  only  for  the  convenience  of  trade  and  commerce, 
but  also  for  sanitary  purposes ;  that  part  of  the  city  which  it 
traverses  being  low  and  flat,  and  requiring  sewerage  and 
drainage,  for  which  this  improvement  will  give  the  requisite 
facilities.  Similar  demands  of  trade  and  commerce,  stimulating 
individual  enterprise,  have  caused  the  construction  of  rail- 
roads in  the  city,  which,  with  their  connecting  or  competing 
lines,  have  not  only  penetrated  the  active  centers  of  popula- 
tion and  business,  but  have  completely  encircled  the  entire 
territory  over  which  the  city  exercises  its  jurisdiction.  It  is 
obvious  that  very  many  of  the  public  improvements,  rendered 
necessary  by  the  growth  and  progress  of  the  city,  must 
encounter  these  lines  of  railroads  ;  and  it  is  to  be  presumed 
that  the  legislature  was  fully  cognizant  of  this  fact,  and  con- 
sidered it  when  it  conferred  on  the  city  the  power  to  which  I 
have  referred.  We  must,  therefore,  infer  that  the  absence  of 
an  express  grant  to  the  city  of  the  right  to  enter  upon  and 
appropriate,  for  its  necessary  corporate  purposes,  portions  of 
the  land  and  property  acquired  by  the  railroad  companies  for 
their  use,  does  not  necessarily  debar  the  exercise  of  such  right ; 
but,  rather,  that  the  general  grant  of  power  was  deemed  suf- 
ficient to  confer  the  right,  not  only  in  respect  to  the  property 
of  private  persons,  but  of  that  of  all  corporate  and  public 
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bodies,  whether  acquired  and  held  solely  for  private  emolu- 
ment, or  for  public  use  also ;  and  that  those  general  laws  and 
principles  which  restrain  and  govern  the  manner  and  the 
extent  of  the  exercise  of  such  power,  afford  to  all  persons  and 
interests  ample  protection  from  its  abuse. 

And  it  must  be  borne  in  mind  that  a  broad  distinction 
exists  between  powers  granted  to  municipal  corporations, 
exclusively  for  public  purposes,  and  those  granted  to  railroad 
companies,  or  other  similar  corporations  where  the  benefit  to 
the  public,  and  its  use,  is  merely  incidental,  and  the  supreme 
purpose  of  the  corporation,  and  the  principal  use  of  its  pow- 
ers and  property  are  for  private  emolument.  To  the  former 
may  wisely  and  safely  be  given  a  much  more  generous  and 
ample  construction  of  its  powers,  both  express  and  implied, 
than  to  the  latter.  "When,  therefore,  in  laying-out,  construct- 
ing or  improving  a  street,  canal,  or  sewer,  or  laying  down  gas 
or  water  pipes,  or  for  any  other  corporate  purpose,  the  city 
finds  it  necessary  to  enter  upon  and  take  some  part  of  the 
land  or  property  of  a  railroad  company,  it  is,  by  necessary 
implication,  clothed  with  the  requisite  power  to  accomplish 
the  purpose. 

There  are,  no  doubt,  limits  within  which  the  exercise  of 
this  implied  power  should  be  restrained.  We  may  concede 
that  the  city  would  not  be  allowed  to  take  the  passenger 
depot,  the  engine-house,  the  freight  depot,  or  other  large  and 
expensive  structures  of  a  railroad  company,  indispensable  to 
its  use,  and  without  which  its  business  would  be  broken  up 
and  destroyed,  for  some  purpose  for  which  other  lands  and 
property  would  be  equally  convenient  and  useful,  and  could 
easity  be  acquired.  Nor  to  lay  out  a  park,  or  public  square, 
for  the  purpose  of  ornament  or  recreation,  upon  the  lands  of 
a  railroad  company  so  as  to  exclude  it  from  the  use  of  its 
tracks,  cut  off  its  lines  of  communication  with  other  roads, 
and  its  own  depots  for  business,  and  so  destroy  its  usefulness, 
or  work  irreparable  injury  to  its  traffic.  In  these  cases  the 
end  to  be  attained  might  be  quite  insufficient  to  warrant  the 
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injury  to  public  and  private  interests  which  would  be  the 
necessary  consequence.  The  appropriation  of  the  property 
by  the  city  would  be  wholly  exclusive,  and  inconsistent  with 
its  further  use  by  the  railroad  company,  and  the  right  to  such 
appropriation  and  use,  under  such  circumstances,  ought  not 
to  be  inferred  from  a  general  grant  of  power,  nor  unless  con- 
ferred in  express  terms. 

But  in  this  case  no  appropriation  of  the  property  or  fran- 
chises of  the  company  is  requisite  or  contemplated,  which 
will  exclude  it  from  the  use  of  its  present  tracks  or  lines  of 
traffic,  or  any  of  them.  For  the  present  roadway  of  earth 
may  be  substituted  a  bridge  over  the  canal  when  constructed, 
and  the  use  of  the  tracks  thus  continued  without  being 
essentially  impaired  or  diminished  in  convenience  or  effi- 
ciency. Both  works,  then,  are  consistent,  and  may  well  stand 
together  —  the  canal  and  the  railroad  —  and  any  injury 
which  the  company  may  sustain,  and  all  expenses  which  it 
must  incur,  by  reason  of  the  appropriation  of  a  small  section 
of  its  roadway  and  being  compelled  to  substitute  therefor  a 
bridge,  the  city  must  compensate  in  damages.  In  this  respect, 
as  well  as  in  others  to  which  I  have  already  adverted,  the 
case  differs  widely  from  that  of  the  Boston  and  Albany  Rail- 
road Company  (53  N.  T".,  574),  cited  and  much  relied  on 
by  the  counsel  for  the  company  as  an  authority  in  support 
of  the  objections  urged  against  the  exercise  of  the  right 
claimed  by  the  city  in  this  proceeding.  In  that  case  the  rail- 
road company  sought  to  take,  for  the  purposes  of  its  road,  a 
public  park  in  the  village  of  Greenbush,  and  the  court 
remarks  :  "  It  is  not  denied  that  a  taking  of  this  property  by 
the  applicant,  and  a  user  of  it  for  the  purposes  of  the  cor- 
poration, is  utterly  inconsistent  with  its  use  as  a  public  park, 
and  that  the  village  of  Greenbush,  as  the  trustees,  and  the 
people  as  the  cestuis  que  trust,  will  be  absolutely  deprived  of 
all  benefit  in  and  use  of  the  property  ;  and  the  possession  of 
the  railroad  corporation  will  be  exclusive  as  of  property  taken 
under  the  act  from  private  individuals."  As,  therefore,  the 
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two  uses  of  the  property  would  be  wholly  inconsistent,  and 
could  not  stand  together,  but  that  of  the  railroad  must  be 
exclusive,  and  the  general  statute  under  which  the  railroad 
company  sought  to  exercise  the  power  of  taking  the  property 
did  not  confer  that  power  in  such  a  case  in  express  terms, 
the  court  held  that  it  could  not  be  implied,  especially  as  the 
powers  expressly  conferred  on  the  railroad  company  could 
well  be  exercised  without  the  appropriation  of  property 
actually  held  and  used  for  another  public  use. 

It  was  also  held  that,  inasmuch  as  the  power  conferred  upon 
railroad  companies  to  acquire  title  to  real  estate  by  proceed- 
ings under  the  act,  is  limited  (with  some  specified  exceptions 
which  do  not  affect  this  question)  to  those  lands  for  the  pur- 
chase of  which  they  have  been  unable  to  agree  with  the 
owners,  and  as  the  park  was  not  held  or  owned  by  the  village 
of  Greenbush  as  its  absolute  property,  bat  upon  special  trust 
and  for  the  public  use,  and  could  not  be  sold  or  disposed  of 
by  the  village  or  in  any  manner  diverted  by  it  from  the  use 
to  which  it  was  dedicated,  nor  be  the  subject  of  any  negotia- 
tion for  that  purpose,  therefore  the  railroad  company  could 
not  acquire  it  under  the  provision  of  the  act. 

The  reasoning  and  conclusions  of  the  court  in  that  case  are 
alike  satisfactory,  and  the  doctrine  it  maintains  is  entirely  in 
harmony  with  the  principles  and  conclusions  which  govern 
my  decision  of  this  case.  For  in  this  case  the  use  of  the 
property  to  be  taken,  and  now  possessed  by  the  railroad  com- 
pany, will  not  be  exclusive  in  the  city,  but  may  be  continued 
by  the  railroad  company,  though  in  a  different  mode.  And 
without  the  exercise  of  the  power  to  take  land,  claimed  by 
the  city  in  this  and  similar  cases,  the  works  of  local  improve- 
ment necessary  for  the  corporate  purposes  of  the  city,  and  for 
the  execution  of  which  the  power  is  expressly  conferred  by  its 
charter,  could  not  be  constructed. 

It  is  urged  by  the  counsel  for  the  railroad  companies  that 
inasmuch  as  the  charter  of  the  city  provides  that  the  fee  of 
the  lands  taken  by  this  proceeding  shall  vest  in  the  city,  the 
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railroad  companies  will  be  deprived  of  all  property  and  inter- 
est in  the  lands  taken  from  them,  and  of  all  right  thereafter 
to  use  or  occupy  them,  and  will  therefore  be  left,  in  their 
most  important  interests,  entirely  at  the  mercy  of  the  city 
authorities,  who  may  at  any  time  wholly  debar  them  from 
the  lands  taken.  I  do  not  so  understand  the  effect  of  these 
proceedings,  or  that  the  proper  construction  of  the  provision 
of  the  city  charter  referred  to,  can  give  to  the  city  any  such 
right.  Though  the  lands  of  the  railroad  company  are  held 
for  the  benefit  and  emolument  of  their  corporators,  and  are, 
in  that  sense  and  to  that  extent  private  property,  so  as  to 
entitle  the  companies  to  indemnity  for  any  loss  or  injury  they 
may  sustain  from  an  appropriation  of  their  lands  by  the  city ; 
yet  all  their  lands  are,  as  we  have  already  seen,  expressly 
declared  by  statute  to  be  acquired  and  held  for  public  use. 
And  the  city  also  takes  the  lands  which  it  acquires  in  proceed- 
ings like  this  solely  for  the  public  use,  and  the  fee  with  which 
it  becomes  vested  is  simply  that  of  a  trustee  holding  for  such 
use.  It  creates  no  private  or  exclusive  right  or  property  in 
the  city  corporation,  as  against  the  public.  And  its  right  to 
take  these  lands  already  held,  for  any  other  public  use,  rests 
upon  the  conclusion  that  the  two  uses  are  entirely  consistent, 
and  may  well  stand  together.  So  that  though  the  public  may 
use  the  lands  for  the  contemplated  canal,  yet  their  use  of  the 
same  lands  for  railroad  purposes  will  not  be  essentially  hin- 
dered or  disturbed. 

It  was  suggested  by  the  city  attorney,  on  the  argument, 
that  the  power  to  lay  out  and  construct  the  canal  in  question 
through  the  lands  of  the  railroad  companies,  may  be  found  in 
the  provisions  of  chapter  62  of  the  Laws  of  1853,  by  which 
it  is  made  lawful  for  the  authorities  of  any  city,  village  or  town 
in  this  state  who  are  by  law  empowered  to  lay  out  streets  and 
highways,  to  lay  out  any  street  or  highway  across  the  track 
of  any  railroad,  without  compensation  to  the  corporation  own- 
ing such  railroad.  Doubtless  a  canal  is  a  highway  in  the 
broadest  and  most  comprehensive  sense  of  that  term.  But  I 
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do  not  think  that  the  act  referred  to  was  intended  to  be  applied 
to  water-ways,  or  to  other  streets  or  highways  than  those  con- 
structed for  the  ordinary  purposes  of  land  carriage  and  travel. 
And  I  prefer  to  rest  the  power  of  the  city  to  construct  the 
canal  in  question  upon  the  provisions  of  its  own  charter,  and 
the  application  thereto  of  the  principles  I  have  laid  down  in 
the  consideration  of  this  case. 

In  conclusion,  I  ought,  perhaps,  to  say  that  whether  it  is 
necessary  or  wise  to  construct  the  canal  contemplated  by  these 
proceedings ;  whether  it  will  accomplish  the  purposes  designed, 
and  whether  its  value  as  a  public  improvement  will  be  com- 
mensurate with  the  very  large  expense  to  be  incurred,  are 
questions  with  which  this  court  has  nothing  to  do,  and  which 
I  have  purposely  refrained  from  considering.  The  power  to 
determine  them  is  conferred  by  law  upon  the  common  council, 
and  the  decision  of  that  body  is  final  and  conclusive. 

The  motion  for  the  appointment  of  commissioners  is  granted, 
and  Messrs.  "William  A.  Bird,  Edwar^  L.  Stevens  and  Charles 
D.  Marshall  are  appointed  such  commissioners. 


NEW  YOKE  PRACTICE  REPORTS.  81 


Lloyd  agt.  Van  Antwerp. 


SUPKEME  COURT. 

MARGAKET  LLOYD  and  others  agt.  JOHN  YAW  ANTWERP  and 

others. 

Construction  of  a,  wiE. 

This  action  was  brought  for  the  construction  of  the  will  of  the  testator, 
John  C.  Lloyd.  The  fourth  clause  of  the  will,  which  is  the  principal 
one  considered,  reads  as  follows : 

"  Fourth.  I  give  and  bequeath  to  my  wife,  Jane  Lloyd,  the  interest,  income 
and  profit  of  thirty  thousand  ($30,000)  dollars  during  her  natural  life, 
payable  semi-annually,  the  principal  to  be  invested  by  my  executors 
according  to  the  best  of  their  understanding.  After  the  death  of  Jane 
the  principal  to  be  divided  as  follows,  viz. :  to  my  brother  Alexander  C. 
Lloyd,  and  my  sisters  Eliza  Howe  and  Margaret  Robinson,  five  thou- 
sand ($5,000)  each  —  the  balance  to  be  equally  divided  in  equal  propor- 
tions between  my  nephews  and  nieces,  children  of  my  late  brother  James 
Lloyd,  and  my  brother  Alexander  C.  Lloyd  and  also  my  sisters  Eliza 
Howe  and  Margaret  Robinson  that  may  be  living  at  the  death  of  my 
wife  Jane  Lloyd." 

The  question  to  be  determined  was:  When  did  the  ownership  of  the  princi- 
pal sum  of  $5,000,  bequeathed  to  his  brother  and  each  of  his  sisters, 
vest,  immediately  or  upon  the  death  of  the  widow  ?  If  immediately, 
the  shares  of  the  legatees  who  died  before  the  widow  would  not  go  to 
the  survivors;  if  it  did  not  vest  until  the  death  of  the  widow,  then  the 
survivors  would  take. 

Held,  that  the  intention  of  the  testator  was  that  the  ownership  should  vest 
immediately  —  and  this  intention  was  gathered  from  other  parts  of  the 
will  as  well  as  from  the  fourth  clause,  where  it  very  satisfactorily  appeared 
by  the  direction,  that  "  after  the  death  of  Jane  the  principal  to  be  divided 
as  follows: " — to  his  brother  and  two  sisters  each  $5,000.  When  in  the 
disposition  of  the  balance  of  the  $80,000,  the  direction  was  that  it  be 
equally  divided  between  the  nephews  and  nieces,  children  of  his  brothers 
and  sisters  "  that  may  be  living  at  the  death  of  my  wife,  Jane  Lloyd." 

This  construction  results  as  follows :  First.  Margaret  Lloyd  as  the  devisee 
of  her  husband  is  entitled  to  the  sum  of  $5,000,  bequeathed  to  such  hus- 
band Alexander  C.  Lloyd.  Second.  The  defendant  Eliza  Howe  is  entitled 
VOL.  L  11 
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to  the  sum  of  $5,000,  specifically  bequeathed  to  her.  Third.  Margaret 
Robinson  having  died  childless  and  intestate  before  the  widow  and  leav- 
ing a  husband,  the  $5,000  bequeathed  to  her  goes  to  such  husband. 

Fourth.  The  remainder  of  the  $30,000  is  to  be  distributed  and  divided 
equally  among  the  children  of  James  Lloyd  (the  plaintiffs  Alexander 
Lloyd  and  Daniel  Lloyd)  and  his  sister  Eliza  Howe.  They  being  the 
only  parties  to  whom  this  bequest  was  made  who  were  living  at  the  time 
of  the  death  of  Jane  Lloyd;  and  among  such  only  as  were  then  living 
could  the  distribution  be  made.  Each  of  these  parties,  the  two  nephews 
and  the  sister,  take  an  equal  one-third  part  thereof,  as  the  division  is  to 
be  "  in  equal  proportions."  * 

The  seventh  clause  of  the  will  is  identical  in  its  terms  with  the  fourth 
clause.  It  sets  apart  $10,000  to  be  invested  by  the  executors,  who  are 
to  pay  the  income  thereof,  semi-annually,  to  Margaret  Robinson,  and  at 
her  death  the  principal  is  to  be  divided  "  equally  in  equal  proportions 
between  my  brother  Alexander  C.  Lloyd,  my  sister  Eliza  Howe,  my  wife, 
Jane  Lloyd,  and  my  adopted  daughter,  Anna  Lloyd."  The  same  reason- 
ing given  in  the  construction  of  the  fourth  clause  applies  to  this;  conse- 
quently each  of  the  four  legatees,  on  the  death  of  Margaret  Robinson, 
took  one  quarter  ($2,500)  each,  which  was  vested  in  them  as  owners 
from  the  death  of  the  testator. 

Albany  Special  Term,  July,  1875. 

ACTION  to  construe  a  will. 

Ira  Harris,  for  plaintiffs. 

Mr.  Arnoux,  for  Howe  and  children. 

Thomas  B.  Morrow,  for  Samuel  Robinson. 

WESTBROOK,  J.  —  The  testator,  John  C.  Lloyd,  whose  will 
this  action  is  brought  to  construe,  died  in  the  year  1863, 
leaving  him  surviving  a  widow,  Jane,  a  brother,  Alexander 
C.  Lloyd,  two  sisters,  Margaret  Robinson  and  Eliza  Howe, 

*  NOTE. — It  seems  that  this  balance  or  remainder  ($15,000)  was  bequeathed 
by  the  testator  specifically  to  his  nephews  and  nieces,  children  of  his  brothers 
and  sisters,  and  that  no  part  of  it  was  intended  to  go  to  his  brothers  or 
sisters.  If  so,  the  four  children  of  Eliza  Howe  and  the  two  children 
of  James  Lloyd,  which  were  the  only  nephews  and  nieces  living  at  the 
death  of  the  widow,  Jane  Lloyd,  took  the  whole  of  this  fund  divided  equally 
between  them  —  making  six  equal  parts  instead  of  three.  —  [REP. 
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two  nephews,  Alexander  Lloyd  and  Daniel  Lloyd,  the  sons  of 
a  deceased  brother,  and  an  adopted  daughter,  Anna  Lloyd. 

Alexander  C.  Lloyd,  the  brother  of  the  testator,  died  child- 
less in  1865,  and  by  his  will  gave  all  of  his  property  to  his 
widow,  Margaret  Lloyd,  the  plaintiff. 

Margaret  Robinson,  the  sister  of  the  testator,  died  in  1870, 
childless  and  intestate,  leaving  her  surviving  her  husband, 
Samuel  Robinson,  one  of  the  defendants,  who  has  adminis- 
tered upon  her  estate. 

Eliza  Howe,  the  other  sister  of  the  testator,  is  living  and 
has  four  children  who  are  also  living  and  are  of  full  age. 

Anna  Lloyd,  the  adopted  daughter,  is  living,  married,  and 
has  children  who  are  minors. 

The  two  children  of  the  deceased  brother,  James,  Alexan- 
der Lloyd  and  Daniel  Lloyd,  are  living,  and  with  the  widow 
of  Alexander  C.  Lloyd  are  plaintiffs  in  this  suit. 

The  first  clause  in  the  will  which  is  to  be  construed  reads 
as  follows :  "  Fourth.  I  give  and  bequeath  to  my  wife  Jane 
Lloyd,  the  interest,  income  and  profit  of  thirty  thousand 
(30,000)  dollars,  during  her  natural  life,  payable  semi-annu- 
.  ally,  the  principal  to  be  invested  by  my  executors  according 
to  the  best  of  their  understanding.  After  the  death  of  Jane 
the  principal  to  be  divided  as  follows,  viz. :  to  my  brother 
Alexander  0.  Lloyd,  and  my  sisters  Eliza  Howe  and  Marga- 
ret Robinson,  five  thousand  (5,000)  dollars  each ;  the  balance 
to  be  equally  divided  in  equal  proportions  between  my 
nephews  and  nieces,  children  of  my  late  brother  James 
Lloyd  and  my  brother  Alexander  C.  Lloyd,  also,  my  sisters 
Eliza  Howe  and  Margaret  Robinson,  that  may  be  living  at 
the  death  of  my  wife,  Jane  Lloyd." 

The  question  to  be  determined  in  the  construction  of  this 
clause  is,  when  did  the  ownership  of  the  principal  sum  of 
$5,000,  bequeathed  to  his  brother  and  each  of  his  sisters,  vest, 
immediately,  or  upon  the  death  of  the  widow.  If  immedi- 
ately, and  the  time  of  payment  and  division  was  only  post- 
poned until  after  the  death  of  the  widow,  then  the  shares  of 
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the  legatees  who  died  before  the  widow,  did  not  go  to  the 
survivors.  If,  on  the  other  hand  the  ownership  vested  only 
upon  the  death  of  the  widow,  then  the  share  of  any  who  died 
before  such  widow,  went  to  the  survivor  (Hays  agt.  Gourley, 
vol.  8  Sup.  Court  Reports,  l>y  Hun,  page  38). 

In  the  determination  of  this  question  effect  must  be  given 
to  the  intention  of  the  testator  (Hoppock  agt.  Tucker,  3  N. 
JT.  Sup.  Court  Reports,  by  Thompson  &  Cooke,  page  653). 
That  the  intention  was  that  the  ownership  should  vest  imme- 
diately, and  the  time  of  payment  was  merely  postponed,  is 
obvious  from  these  considerations. 

First.  There  are  no  express  words  of  gift  contained  in  the 
clause.  It  is  hardly  to  be  supposed  that  the  testator  intended 
that  there  should  be  an  intervening  period  of  time  between 
his  death  and  that  of  his  widow,  who  was  to  enjoy  the 
income,  during  which  the  principal  sum  had  no  owner.  The 
whole  amount  was  to  be  invested  by  the  executors,  for  whom  ? 
Was  it  not  manifestly  for  the  benefit  of  the  widow  who  was 
to  enjoy  the  income,  and  also  for  the  benefit  of  those  among 
whom  it  was  to  be  divided  after  her  death  ?  It  is  evident  he 
so  thought,  for  he  speaks  of  a  division  after  her  death. 
Among  whom  was  that  to  be  made  ?  "Was  it  not  among 
those  who  owned  it?  And,  unless  we  are  to  understand  him 
as  supposing  he  had  already  given  the  ownership,  would  he 
have  spoken  of  a  division  only  ? 

Secondly.  If  he  intended  not  to  make  a  present  bequest, 
but  on  the  contrary,  intended  either  of  the  sums  of  $5,000 
to  go  to  the  survivors  of  those  who  died  before  the  widow, 
why  does  he  not  expressly  so  provide,  as  he  does  in  the  case 
of  the  remainder  of  such  principal  sum  of  $30,000  ?  Of  that 
he  says:  "  The  balance  to  be  equally  divided  in  equal  propor- 
tions between  my  nephews  and  nieces,  children  of  my  late 
brother  James  Lloyd,  and  my  brother  Alexander  C.  Lloyd, 
also  my  sister  Eliza  Howe  and  Margaret  Robinson,  that  may 
~be  living  at  the  death  of  my  wife,  Jane  Lloyd." 

My  construction  of  this  clause  then  is :  First.  Margaret 
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Lloyd,  as  the  devisee  of  her  husband,  is  entitled  to  the  sum  of 
$5,000  bequeathed  to  such  husband,  Alexander  C.  Lloyd. 

Second.  That  the  defendant  Eliza  Howe  is  entitled  to  the 
sum  of  $5,000,  specifically  bequeathed  to  her. 

Third.  Margaret  Robinson  having  died  childless  and  intes- 
tate before  the  widow,  and  leaving  a  husband,  the  $5,000 
bequeathed  to  her  goes  to  such  husband,  Samuel  Robinson 
(47  N.  Y.,  351). 

Fourth.  The  remainder  of  the  $30,000  is  to  be  distributed 
and  divided  equally  among  the  children  of  James  Lloyd  (the 
plain  tiffs  Alexander  Lloyd  and  Daniel  Lloyd),  and  his  sister, 
Eliza  Howe.  They  were  the  only  parties  to  whom  this 
bequest  was  made,  who  were  living  at  the  time  of  the  death 
of  James  Lloyd,  and  among  such  only  as  were  then  living 
could  the  distribution  be  made.  Each  of  these  parties,  the 
two  nephews  and  the  sister,  take  an  equal  one-third  part 
thereof,  as  the  division  is  to  be  "  in  equal  proportions." 

The  fifth  clause  of  the  will,  which  makes  provision  for  Anna 
Lloyd,  the  adopted  daughter,  and  her  children,  it  is  scarcely 
necessary  to  examine.  Her  children  are  necessary  parties  to 
an  adjudication  thereon,  and  they  have  not  been  made  such. 
As  no  decision  to  be  made  in  the  cause  could  bind  them,  the 
discussion  of  this  portion  is  useless,  and  will  not  be  attempted. 

The  sixth  clause  of  the  will  is  too  plain  for  any  examina- 
tion. It  sets  apart  $10,000  for  the  benefit  of  Mrs.  Eliza 
Howe,  wife  of  Silas  B.  Howe,  and  her  children.  The  former 
has  the  income  of  that  sum  during  life,  payable  semi-annually, 
and  the  latter  take  the  principal  upon  her  death. 

The  seventh  clause  of  the  will  is  identical,  in  its  terms, 
with  that  portion  of  the  fourth  clause  which  has  been  hereto- 
fore examined.  It  sets  apart  $10,000  to  be  invested  by  the 
executors,  who  are  to  pay  the  income  thereof,  semi-anually, 
to  Margaret  Robinson,  and  at  her  death  the  principal  is  to  be 
divided  "  equally,  in  equal  proportions,  between  my  brother, 
Alexander  C.  Lloyd,  my  sister,  Eliza  Howe,  my  wife,  Jane 
Lloyd,  and  my  adopted  daughter,  Anna  Lloyd." 
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The  same  reasoning  which  induced  us  to  give  the  construc- 
tion to  the  fourth  clause,  which  has  been  indicated,  applies 
here.  In  the  mind  of  the  testator,  the  executors  were  mere 
custodians,  or  trustees  of  the  fund,  for  the  benefit  of  the 
parties  interested,  the  one  who  was  to  enjoy  the  income  dur- 
ing life,  and  those  among  whom  the  principal  was  to  be 
divided  on  the  death  of  the  person  who  was  to  have  the 
income  during  life.  They  became  the  owners  on  the  death  of 
the  testator,  and  the  time  of  division  was  only  postponed. 
The  employment  of  the  word  "  divided  "  evidently  contem- 
plates such  ownership,  and  as  that  had  not  been  expressly 
declared  when  the  word  was  used,  we  infer  that  he  regarded 
the  investment  as  made  for  their  benefit.  In  the  fourth 
clause,  where  the  testator  intended  that  the  legacy  to  those 
named,  who  died  before  the  person  who  was  to  enjoy  the 
life  income,  should  lapse,  he  so  expressly  declared  by  adding 
the  words,  "  that  may  be  living  at  the  death  of  my  wife,  Jane 
Lloyd."  It  is  fair  to  argue  that  the  same  clause  would  have 
been  added  here  had  he  so  intended. 

The  construction  of  this  (the  seventh)  clause,  as  well  as  of 
the  fourth,  is  very  much  helped  by  the  consideration  of  an 
expression  contained  in  the  former  "  my  wife,  Jane  Lloyd," 
named  as  one  of  the  parties  who  is  to  take  a  portion  of 
the  $10,000,  upon  the  death  of  the  sister,  Margaret  Robinson. 
It  shows  that  the  testator  had  in  mind  the  possibility  of  the 
death  of  the  sister,  Margaret,  before  that  of  his  widow. 
Thus  thinking,  when  in  the  fourth  clause,  after  the  death  of 
his  widow,  he  expressly  directs  $15,000  of  the  principal  sum 
of  $30,000,  the  income  of  which  was  to  be  enjoyed  by  the 
widow  during  life,  "  to  be  divided,"  equally,  between  his 
brother,  Alexander  C.  Lloyd,  and  his  sisters,  Eliza  Howe  and 
Margaret  Robinson,  why  did  he  not  expressly  declare  the  sur- 
vivor, or  survivors  only,  of  the  widow  should  have  the  whole, 
if  he  so  intended,  as  he  did  in  the  same  clause  in  regard  to 
the  division  of  the  remaining  one-half  of  the  said  $30,000? 
This  view  strengthens  and  confirms- our  construction  of  both 
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these  clauses  (the  fourth  and  seventh).  When  the  testator 
intended  the  legacy  bequeathed  should  lapse,  in  case  the 
legatee  died  before  the  party  who  had  the  life  income,  he  left 
no  doubt  of  such  intention  by  declaring  the  survivor  or  sur- 
vivors should  take  the  whole.  In  the  same  clause  (the  fourth), 
of  the  will,  $15,000  is  to  be  divided  among  parties  named, 
without  any  declaration  that,  in  case  of  death,  the  survivor 
should  take  the  whole,  and  he  did  so  when  another  clause  in 
the  same  will  shows  that  he  contemplated  the  death  of  one 
prior  to  such  division  as  a  possible  event ;  and  then,  in  that 
identical  (fourth)  clause,  he  bequeaths  another  $15,000  to 
certain  parties,  and  then  provides  that  those  living  at  the 
time  of  the  distribution  alone  shall  take.  Was  this  distinc- 
tion in  the  same  clause  without  a  meaning  ?  An  answer  in 
the  affirmative  makes  the  use  of  the  words,  "  that  may  be 
living  at  the  death  of  my  wife,  Jane  Lloyd,"  useless  and 
unnecessary. 

As  the  seventh  clause  of  the  will,  then,  does  not  declare 
that  the  $10,000,  of  which  Margaret  Robinson  was  to  have 
the  income  during  life,  should  go  only  to  such  of  the  legatees 
of  the  principal  as  should  be  living  upon  the  death  of  Marga- 
ret, it  was  designed  to  be  a  devise  to  each  immediately  upon 
the  death  of  the  testator,  the  distribution  to  take  place  after 
the  death  of  Margaret.  The  whole  $10,000  is  to  be  divided 
equally  between  Margaret  Lloyd,  the  plaintiff,  as  devisee  of 
her  husband,  Alexander  C.  Lloyd,  Eliza  Howe,  wife  of  Silas 
B.  Howe,  the  next  of  kin,  or  devisees  of  the  widow,  Jane 
Lloyd,  who  will  take  only  the  share  of  such  widow,  and  the 
adopted  daughter  of  the  testator,  Anna  Lloyd.  In  other  words, 
the  plaintiff,  Margaret  Lloyd,  takes  one-quarter,  Eliza  Howe 
one-quarter,  the  next  of  kin  or  devisees  of  the  widow,  Jane 
Lloyd,  another  quarter,  and  the  adopted  daughter,  Anna,  the 
remaining  quarter. 

A  decree  will  be  prepared  in  accordance  with  the  views 
herein  expressed. 
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NEW  YORK  COMMON  PLEAS. 

THE  NEW  YORK  LIFE  INSURANCE  COMPANY  agt.  GLASS  and 

others. 

Appointment  of  receiver  on  foreclosure  of  first  mortgage  —  second  mortgagee 
being  in  possession. 

"Where  the  subsequent  or  second  mortgagee  forecloses  and  buys  in  the 
premises  for  less  than  the  amount  of  his  mortgage  and  takes  possession 
as  purchaser,  he  is  not  compelled  to  account  to  the  prior  or  first  mort- 
gagee for  the  rents  as  he  would  be  if  he  was  in  possession  as  mortgagee 
only. 

Therefore,  where  the  premises  are  of  doubtful  security  for  the  first  mort- 
gage, the  first  mortgagee  may  have  a  receiver  appointed  and  he  will  be 
required  to  account  to  the  purchaser  for  vany  balance  after  the  first 
mortgage  is  satisfied. 

Special  Term,  August,  1875. 

APPLICATION  by  plaintiffs,  who  hold  the  first  mortgage  on 
the  premises,  for  the  appointment  of  a  receiver  pendente  lite 
for  the  foreclosure  of  their  mortgage. 

The  defendant  Lee,  who  held  a  subsequent  mortgage  on 
part  of  the  premises,  is  now  in  possession  of  that  part,  having 
foreclosed  his  mortgage  and  bought  in  the  premises.  The 
other  portion  of  the  premises  is  in  possession  of  Miss  Craske 
(not  a  party  to  this  action,  nor  a  tenant  of  mortgagor),  a 
purchaser  of  the  premises,  and  holds  a  deed  which  she  claims 
was  executed  and  delivered,  but  not  recorded  prior  to  the 
commencement  of  this  action. 

J.  F.  DALY,  J.  —  As  to  the  portion  of  the  premises  occu- 
pied by  Miss  Craske,  the  motion  for  a  receiver  must  be 
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denied,  as  she  is  not  a  party  to  the  action,  nor  a  tenant  of  the 
mortgagor,  but  a  purchaser  by  deed  from  one  Elliot,  who 
purchased  from  one  Renton,  who  purchased  from  the  mort- 
gagor Glass  (See  Insurance  Co.  agt.  Stebbins,  8  Paige,  560). 
As  to  the  portion  of  the  premises  occupied  by  defendant  Lee, 
the  latter  contends  that  he  is  a  mortgagee  in  possession,  is 
perfectly  responsible,  and  that  a  receiver  cannot  be  appointed 
of  the  rents  and  profits  of  the  premises  while  his  mortgage 
debt  remains  unsatisfied.  The  counsel  states  the  rule 
correctly  as  laid  down  in  the  authorities  (1  Hillard  on 
Mart.,  477  [3d  ed.~\  ;  Bex  agt.  Moore,  1  Jac.  &  Wai.,  552  ; 
James  agt.  Brickford,  13  Vesey,  377 ;  Bolles  agt.  Duff,  45 
How.  P.  E.,  483  ;  Quinn  agt.  Britton,  3  Edw.  Ch.,  314 ; 
Patten  agt.  Ac.  Trans.  Go.,  4  Abb.,  235).  The  rule  is 
applied  where  the  mortgagee  in  possession  is  the  first  mort- 
gagee whose  claim  is  unsatisfied  and  the  parties  applying  for 
the  receiver  hold  liens  subsequent  to  his  mortgage.  But  I 
know  of  no  case  where  the  rule  has  been  applied  against  the 
holder  of  the  prior  mortgage  and  in  favor  of  a  subsequent 
mortgagee,  if  there  be  doubt  as  to  the  mortgaged  premises 
being  adequate  security  for  the  first  mortgage,  interest  on  it 
and  taxes.  The  subsequent  mortgagee  is  entitled  to  a 
receiver  if  the  first  mortgagee  be  not  in  possession,  but  with- 
out prejudice  to  the  latter  taking  possession ;  but  if  the  first 
mortgagee  be  in  possession,  the  second  mortgagee  must 
redeem  (1  Jac.  &  Walker,  647,  supra).  In  this  case  the  sub- 
sequent mortgagee  foreclosed  and  bought  in  the  premises. 
The  premises  did  not  bring  the  amount  of  his  mortgage.  He 
claims  the  right  to  remain  in  possession  until  his  debt  is 
satisfied.  But  I  am  of  the  opinion  that  his  position  differs 
from  what  it  would  have  been  if  he  were  in  possession  as  mort- 
gagee only  and  not  as  purchaser.  In  the  former  case  he 
would  be  compelled  to  account  for  what  he  received  in  excess 
of  his  mortgage  and  interest,  but  I  am  not  aware  that  as 
purchaser  on  the  foreclosure  he  could  be  compelled  to  account 
to  the  prior  mortgagee  for  the  rent.  That  being  the  case, 
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the  prior  mortgagee  should  have  a  receiver  appointed,  and 
he  will  have  to  account  to  the  purchaser  for  any  balance 
after  the  first  mortgage  is  satisfied.  Further  proof  as  to  the 
value  of  the  premises  will  be  required  before  I  feel  justified 
in  ordering  the  appointment  of  a  receiver,  and  this  motion 
will  be  held  open  for  such  proofs,  to  be  furnished  within  ten 
days  from  date,  August  10,  1875. 
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NEW  YORK  SUPERIOR  COURT. 

JOHN  RYAN  agt.  THE  MAYOB,  ALDERMEN  AND  COMMONALTY 
OF  THE  CITY  OF  NEW  YOEK. 

Salary  of  attendant  and  messenger  of  flie  superior  court  —  appointment  by 

supervisors. 

The  board  of  supervisors  for  the  county  of  New  York,  by  the  act  of  1868, 
were  prohibited  from  appointing  an  "  attendant  and  messenger  "  for  this 
court  in  February,  1869,  with  a  salary  different  from  ordinary  attend- 
ants, as  it  was  a  new  position  specially  created  by  them  for  the  appointee, 
as  that  office  did  not  exist  prior  to  that  time. 

Although  the  plaintiff  (the  appointee)  was  not  legally  appointed  by  the 
board  of  supervisors,  he  was,  nevertheless,  an  officer  of  the  court  and 
entitled  to  his  salary  claimed,  on  the  ground  of  an  adoption  and  ratifi- 
cation of  his  appointment  by  the  court  and  the  rendition  of  services  in 
pursuance  thereof. 

Special  Term,  November,  1875. 

THIS  action  was  brought  by  the  plaintiff  to  recover  his 
.  salary  as  attendant  and  messenger  of  the  superior  court  for 
the  months  of  September,  October,  November,  and  Decem- 
ber, 1871.  The  amended  complaint  alleged,  that  the  plaintiff 
was  appointed  such  attendant  and  messenger  in  February, 
1869,  by  the  board  of  supervisors  of  the  county  of  New 
York,  under  section  28  of  the  Code,  at  a  yearly  salary  of 
$1,000,  and  that  he  performed  his  duties  as  such  under  and 
by  the  direction  of  the  several  judges  of  said  court,  who 
recognized  and  employed  him  in  and  about  said  court,  as  such 
attendant,  up  to  or  about  the  15th  day  of  June,  1874. 

The  defendants,  by  answer,  set  up  as  a  distinct  and  sepa- 
rate defense : 
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That  in  February,  1869,  the  board  of  supervisors  had  no 
power,  authority,  or  jurisdiction  to  appoint  the  plaintiff  to 
the  office  of  messenger  or  attendant,  as  alleged  in  the  com- 
plaint. That  the  said  office  of  the  plaintiff  had  not  thereto- 
fore existed  ;  and,  pursuant  to  section  4  of  chapter  854:,  of 
the  Laws  of  1868,  the  said  board  of  supervisors  were  prohibited 
from  creating  the  same. 

To  this  defense  plaintiff  demurred  for  insufficiency. 

,  for  plaintiff. 

,  for  defendants. 


FREEDMAN,  J. — Prior  to  1869,  the  office  to  which  plaintiff 
was  appointed  did  not  exist.  There  were  attendants  on  the 
court,  commonly  designated  as  officers  of  the  court,  but  the 
office  of  "  attendant  and  messenger,"  by  which  title  plaintiff's 
office  was  sought  to  be  distinguished  from  the  office  of  a  gen- 
eral attendant  or  officer,  was  not  known. 

Section  28  of  the  Code  (being  section  31  of  184:8),  provides 
that  the  supervisors  of  the  several  counties  shall  provide  the 
courts  appointed  to  be  held  therein,  among  other  things,  with 
attendants  suitable  and  sufficient  for  the  transaction  of  their 
business. 

By  section  51  of  the  Code,  which  was  added  i?i  1849,  the 
twenty-eighth  section  was  made  applicable  to  the  superior 
court. 

By  chapter  529  of  the  Laws  of  1853,  it  was,  among  other 
things,  provided  that  the  superior  court  should  appoint  the 
officers  necessary  to  attend  said  court,  and  that  their  salaries 
should  be  fixed  by  the  board  of  supervisors,  and  paid  out  of 
the  city  treasury. 

The  last  named  act  seems  to  have  repealed,  by  necessary 
implication,  the  power  of  appointment  previously  lodged  in 
the  board  of  supervisors,  unless  a  distinction  can  be  drawn 
between  the  terms  "  attendants  "  and  "  officers,"  as  used  in 
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said  acts,  which,  however,  I  have  never  known  to  exist  in 
point  of  fact. 

But  even  if  both  acts  could  be  upheld  as  cumulative,  and 
not  inconsistent  grants  of  powers,  then  the  board  of  supervis- 
ors were  clearly  prohibited  from  creating  the  office  in  question 
by  section  4  of  chapter  854  of  the  Laws  of  1868,  because 
plaintiff  was  not  appointed  by  them  as  a  general  attendant 
on  the  court,  but  as  an  "  attendant  and  messenger,"  with  a 
salary  different  from  the  one  paid  to  the  ordinary  attendants. 
He  was,  therefore,  appointed  to  a  position  specially  created 
or  him  by  the  board  of  supervisors.  This  was  expressly 
prohibited  by  the  act  last  referred  to,  which  constituted  the 
county  tax  levy  for  the  year  1868.  Similar  provisions  have, 
on  several  occasions,  been  the  subject  of  judicial  review,  and 
have  been  held  not  to  be  obnoxious  to  any  constitutional 
objection.  The  act  in  question  was  passed  to  provide  for  the 
raising  and  disbursing  of  moneys  required  for  carrying  on  the 
government  of  the  county  of  New  York,  and  the  restriction 
upon  the  creation  of  new  offices,  and  the  increasing  of  sala- 
ries was  a  subject  within  .both  its  scope  and  title. 

I  am  also  of  opinion  that  the  plaintiff  is  an  officer  within 
the  meaning  of  the  said  prohibitory  clause.  The  meaning  of 
the  words  "office"  and  "officer"  necessarily  varies  with  its 
use  in  different  statutes,  and  to  determine  it  correctly  in  a 
particular  instance,  regard  must  be  had  to  the  intention  of 
the  act,  and  the  subject-matter  in  respect  to  which  the  terms 
are  used.  In  the  present  case,  the  word  "  office  "is  to  be 
construed  in  its  ordinary  and  familiar  signification,  as  in  gen- 
eral and  popular  use,  the  intention  of  the  act  evidently  being 
to  prohibit  the  board  of  supervisors  from  creating  any  new 
position  with  a  regular  yearly  salary  attached  to  it. 

These  views  do  not  conflict  with  the  doctrines  laid  down  in 
Landon  agt.  The  Mayor  and  Jarvis  agt.  The  Mayor.  In  these 
cases,  it  was  held  that  clerks  and  other  officers  of  courts 
appointed  by  such  courts  under  special  statutes,  were  not  city 
or  county  officers  within  the  true  intent  and  meaning  of  these 
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terms,  as  used  in  certain  local  acts  pertaining  solely  to  the 
city  and  county  of  New  York,  and  conferring  upon  certain 
officers  of  the  municipality  the  power  to  regulate  the  salaries 
of  the  officers  of  the  local  government.  These  decisions  pro- 
ceeded upon  the  ground  that  the  courts  of  record  therein 
referred  to  do  not  constitute  part  of  the  local  government  of 
the  city  and  county  of  New  York.  A  prohibition,  however, 
upon  the  local  government,  contained  in  an  act  pertaining 
exclusively  to  matters  connected  with  such  local  government, 
against  the  creation  of  a  new  office  by  its  own  act,  without 
the  requisition  or  solicitation,  though,  perhaps,  for  the  conven- 
ience, of  said  courts,  rests  upon  an  entirely  different  foot- 
ing, and  is  not  objectionable  on  any  of  the  grounds  which 
constitute  the  basis  of  the  decisions  referred  to. 

If,  therefore,  the  plaintiff  had  continued  to  rest  his  case 
solely  and  exclusively  upon  his  appointment  by  the  board  of 
supervisors,  as  he  did  in  his  original  complaint,  his  demurrer 
to  the  defense  now  under  consideration  would  have  to  be 
overruled.  But,  by  his  amended  complaint,  he  set  up,  in 
addition,  an  adoption  and  ratification  of  his  appointment  by 
the  court,  and  the  rendition  of  services  in  pursuance  thereof. 
These  facts,  when  proved  or  conceded,  are  sufficient,  under 
the  decision  of  the  court  of  appeals  in  Srennan  agt.  The 
Mayor,  <&c.,  to  authorize  and  sustain  a  recovery.  The  answer, 
by  not  denying  them  or  putting  them  in  issue,  admits  them. 
Under  these  circumstances,  the  naked  plea  of  want  of  author- 
ity in  the  board  of  supervisors  to  make  the  appointment  is 
insufficient  in  law  to  constitute  a  defense. 

The  plaintiff  is  entitled  to  judgment  on  the  demurrer,  but 
defendants  may  have  leave  to  amend  their  answer  on  pay- 
ment of  costs. 
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NEW  YORK  COMMON  PLEAS. 
FELLOWS  agt.  COOK. 

Motion  to  vacate  order  of  arrest  —  action  upon  judgment  rendered  for  debt  in 

another  state. 

In  an  action  upon  contract  between  principals  and  agent  and  judgment 
rendered  for  debt  against  the  agent  in  another  state,  the  plaintiffs  are* 
entitled  to  an  order  of  arrest  against  the  defendant  where  the  moneys, 
for  which  the  action  was  brought,  were  received  by  him  in  a  fiduciary 
capacity  in  an  action  brought  here  upon  their  judgment. 

Special  Term,  August,  1875. 

THIS  was  a  motion  to  vacate  an  order  of  arrest  against 
the  defendant,  argued  in  this  court.  The  facts  appear  in  full 
in  the  following  opinion. 

J.  F.  DALY,  J.  —  The  defendant  was  the  agent  of  John  T. 
Seymour  &  Co.  for  the  purpose  of  making  collections  of 
debts  due  the  firm.  On  October  15th,  1874,  the  firm  made  a 
general  assignment  for  the  benefit  of  creditors.  The  defend- 
ant afterward,  with  knowledge  of  such  assignment  (as  it  is 
alleged),  and  without  authority  from  the  assignees,  made  col- 
lections amounting  to  over  $700,  from  debtors  of  the  assign- 
ors, and  refused,  on  demand  of  the  assignees,  to  pay  over  to 
them  the  moneys  so  collected.  The  assignees,  then  plain- 
tiffs, recovered  a  judgment  by  default  against  defendant,  in 
action  of  debt,  for  the  amount  of  such  collections,  in  the  cir- 
cuit court,  Essex  county,  New  Jersey,  on  May  8th,  1875. 
This  action  is  brought  upon  such  judgment,  and  an  order  of 
arrest  granted  against  the  defendant.  The  plaintiffs,  by 
obtaining  judgment  against  the  defendant  for  debt,  would 
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seem  to  have  treated  him  as  their  agent,  and  to  have  ratified 
his  act  in  making  the  collections.  They  were  entitled  to  an 
order  of  arrest  against  him,  on  the  ground  that  the  moneys 
were  received  by  him  in  a  fiduciary  capacity,  in  an  action 
brought  upon  their  judgment  (Atherton  agt.  Dalley,  20  How. 
Pr.  It.,  311).  The  form  of  the  action  in  New  Jersey  was 
the  proper  one  if  plaintiffs  elected  to  treat  defendant  as 
their  agent  in  making  collections ;  their  action  was  upon  con- 
tract (  Walter  agt.  Bennett,  16  N.  Y.,  250),  and  the  Code,  in 
an  action  upon  such  a  contract,  between  principal  and  agent, 
authorizes  the  arrest  of  the  agent  (Code,  sec.  179,  sub-sec.  2). 
The  cause  of  action  in  New  Jersey  was  upon  contract,  the 
same  as  in  this  case,  upon  the  judgment  obtained  in  that 
state.  There  was  no  waiver  of  remedies  by  suing  defendant 
upon  the  contract  to  pay  over  the  moneys  he  had  collected  ; 
and  the  question  of  election  of  remedies  does  not  apply. 
Motion  denied,  with  ten  dollars  costs. 
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SUPKEME  COURT. 
JOHN  McAEDLE  agt.  DANFORD  N.  BARNEY  and  others. 

Removal  of  a  receiver  appointed  on  the  dissolution  of  an  express  company,  on 
the  ground  of  interest,  if  not  collusion,  and  the  appointment  of  a  disinterested 
and  proper  person  in  his  place. 

Prior  to  the  1st  of  November,  1866,  Wells,  Fargo  &  Company  were  a  joint 
stock  association,  formed  principally  for  carrying  on  the  express  busi- 
ness, with  a  capital  stock  of  20,000  shares,  divided  into  100  shares  each. 
The  par  value  at  that  time  was  $100  per  share,  and  its  actual  market 
value  was  $285  per  share. 

On  the  said  1st  day  of  November,  1866,  the  then  trustees  of  said  company, 
who  are  defendants  in  this  action,  by  a  unanimous  vote  of  the  trustees, 
dissolved  the  corporation. 

Immediately,  upon  its  dissolution,  the  said  trustees  transferred  to  a  rival 
company,  then  known  by  the  name  of  the  Holladay  Overland  Mail  and 
Express  Company,  and  now  known,  and  a  party  to  this  action,  as  Wells, 
Fargo  &  Company,  the  name,  good-will  and  territorial  rights  and  other 
personal  property  of  the  dissolved  association,  and  received  in  payment 
therefor  $4,000,000  in  stock  (at  its  par  value)  of  the  defendant,  Wells, 
Fargo  &  Company.  Besides  the  property  thus  transferred,  Wells,  Fargo 
&  Company  held  certain  other  property  of  considerable  value,  for  the 
benefit  of  its  former  shareholders. 

The  plaintiff  in  this  action  was  the  owner,  at  the  time  of  the  dissolution 
aforesaid,  of  100  shares  of  the  stock  of  said  association  of  Wells,  Fargo 
&  Company,  and  objected  to  the  dissolution  and  sale  as  aforesaid,  at  the 
time  it  was  made. 

On  the  16th  day  of  February,  1870,  the  plaintiff  commenced  this  action, 
for  his  own  benefit  and  all  other  parties  who  were  interested  and  might 
become  parties  to  the  action,  for  the  purpose  of  obtaining  relief  on 
account  of  the  alleged  illegal  sale  to  a  rival  company,  and  to  obtain  a 
receiver  of  the  assets  of  the  dissolved  company,  who  should  distribute 
the  same  to  the  stockholders. 

In  May,  1871,  the  cause  was  referred  to  a  referee,  to  hear  and  decide. 
After  a  protracted  hearing  and  trial,  the  referee  made  his  report,  by 
which  he  found:  1st.  That  the  action  of  the  trustees  in  dissolving  the 
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association  was  a  legal  exercise  of  their  powers,  and  in  all  respects  valid. 
3d.  That  it  was  the  duty  of  the  trustees,  upon  such  dissolution,  with  due 
diligence,  to  convert  the  assets  into  money,  and  to  distribute  the  same 
among  the  shareholders,  and  to  the  plaintiff,  at  the  rate  of  100-20,000 
thereof.  3d.  That  the  trustees,  by  reason  of  having  sold  a  portion  of 
the  assets  to  the  defendant,  Wells,  Fargo  &  Company,  at  private  sale, 
without  having  given  any  notice  thereof,  and  having  taken  stock  in  pay- 
ment therefor,  violated  their  duty  as  trustees,  and  are  liable  to  the  plain- 
tiff for  the  value  thereof.  4th.  That  the  value  of  the  assets  of  said 
association  was  $285  per  share,  and  that  plaintiff's  100  shares  therein 
were  worth  $28,500.  5th.  That  the  portion  of  the  assets  so  sold  to  the 
defendants,  Wells,  Fargo  &  Company,  were  worth  $200  on  each  share 
of  the  old  company  thus  dissolved.  6th.  That  the  plaintiff  is  entitled 
to  judgment  against  the  trustees  (naming  them)  for  $20,000,  with  interest 
from  November,  1866,  with  costs;  and  that  a  receiver  of  the  assets  of 
Wells,  Fargo  &  Company  be  appointed,  with  the  usual  powers  and  duties 
in  such  cases. 

An  application  was  subsequently  made  at  special  term  for  the  appointment 
of  a  receiver,  in  pursuance  of  this  judgment,  which  was  met  and  resisted 
by  the  defendants,  Wells,  Fargo  &  Company,  on  the  ground  that  a 
receiver  had  already  been  appointed,  in  pursuance  of  a  judgment  in  an 
action  commenced  after  the  commencement  of  this  action,  but  final 
judgment  therein  rendered  before  this  action  was  terminated,  by  a  share- 
holder of  the  original  association,  on  behalf  of  the  association,  against  the 
trustees  of  the  dividend  fund  of  Wells,  Fargo  &  Company,  the  plaintiff 
therein  having  given  consent  to  the  sale  of  the  property  to  the  new  com- 
pany, but  charged  that  the  trustees  of  the  old  company  had  been  guilty 
of  fraud  and  illegal  conduct  since  the  sale,  and  that  a  receiver  should  be 
appointed,  &c.,  whereupon  the  issue  in  that  cause  was,  by  consent, 
referred  to  a  referee,  who,  after  a  hearing,  made  his  report,  by  which  the 
whole  conduct  of  the  trustees,  the  defendants,  was  approved,  and  they 
absolved  from  all  liability  to  any  stockholder,  and  large  allowances  made 
to  one  of  the  trustees,  for  services,  who  was,  by  the  judgment  and 
decree  made  on  filing  the  report  of  the  referee,  appointed  receiver  of  the 
assets  of  the  company,  with  the  usual  powers  and  duties  of  receivers  in 
such  cases. 

Of  the  existence  of  this  second  suit,  the  plaintiff,  McArdle,  had  no  notice 
or  knowledge  whatever  until  this  motion.  Upon  inspection  of  the  pro- 
ceedings in  this  second  suit,  and  from  the  evidence  produced  on  this 
motion,  it  was  apparent  to  the  court  —  laying  aside  the  strong  presump- 
tion of  collusion  which  attached  to  that  second  suit  —  that  the  trustee 
who  had  been  appointed  receiver  in  that  suit  was,  from  interest  and 
feelings,  adverse  to  the  plaintiff  in  this  action,  and,  for  other  reasons,  an 
improper  person  to  act  as  receiver  in  administering  the  affairs  of  such 
dissolved  corporation,  and  should  be  removed,  and  the  person  named  as 
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receiver  on  this  motion  appointed;  standing,  as  he  appeared  to,  indiffer- 
ent between  the  parties,  would  most  likely  execute  the  duties  of  receiver 
fairly,  impartially  and  faithfully. 

Albany  Special  Term,  April,  1874. 

N.  C.  Moak  &  A.  W.  Frothingham,  for  plaintiff. 

Samuel  Hand,  for  defendants. 

t 

WESTBROOK,  J.  —  The  plaintiff  was  the  owner,  on  the  1st 
day  of  November,  1866,  of  100  shares  of  stock,  in  the  joint 
stock  company,  known  by  the  name  of  "Wells,  Fargo  &  Com- 
pany. The  par  value  of  the  stock  on  that  day,  was  $100 
per  share,  and  its  actual  value  in  market  was  $285  per  share. 
The  business  of  the  company  was  expressage  and  carrying  in 
California,  Oregon,  and  the  Western  territories,  and  also 
banking,  &c. 

On  the  same  1st  day  of  November,  1866,  the  then  trustees 
of  Wells,  Fargo  &  Company,  who  are  defendants  in  this 
action,  by  a  unanimous  vote  of  the  trustees,  dissolved  the 
corporation.  This  they  were  empowered  to  do  by  the  articles 
of  association,  unless  two-thirds  of  the  stockholders  objected, 
such  dissolution  making  the  trustees  holders  of  the  assets  of 
the  corporation  for  the  benefit  of  its  stockholders. 

Immediately  upon  its  dissolution  (and  such  dissolution  was 
to  enable  them  so  to  do)  the  said  trustees,  the  plaintiff  object- 
ing, transferred  to  a  rival  company,  then  known  by  the  name 
of  the  Holladay  Overland  Mail  and  Express  Company,  and 
now  known  and  a  party  to  this  action  by  the  name  of  Wells, 
Fargo  &  Company,  the  name,  good-will  and  territorial  rights 
and  other  personal  property  of  the  said  dissolved  association, 
and  received  in  payment  therefor  $4,000,000  in  stock  (at  its 
par  value)  of  the  defendants,  Wells,  Fargo  &  Company. 
The  entire  stock  of  the  dissolved  corporation,  on  the  day  of 
such  dissolution,  consisted  of  20,000  shares  of  the  par  value, 
and  actual  value  hereinbefore  stated.  Besides  the  property 
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transferred  to  Wells,  Fargo  &  Company  (formerly  H.olladay 
Overland  Mail  and  Express  Company),  the  trustees  of  the 
dissolved  corporation  (Wells,  Fargo  &  Company)  held  certain 
other  property  of  considerable  value  for  the  benefit  of  its 
former  shareholders. 

This  action  was  commenced  on  the  16th  day  of  February, 
1870,  for  the  benefit  of  the  plaintiff,  and  all  other  parties  who 
were  interested  and  might  become  parties  to  the  action,  for 
the  purpose  of  obtaining  relief  on  account  of  the  alleged 
illegal  sale  to  a  rival  corporation,  and  to  obtain  a  receiver 
of  the  assets  of  the  dissolved  company,  who  should  distribute 
the  same  to  the  stockholders.  Issue  having  been  joined 
therein  it  was,  in  May  1871,  referred  to  Isaac  Edwards  of  the 
city  of  Albany,  a  counselor  of  this  court,  and  a  very  compe- 
tent referee,  to  hear  and  decide.  The  taking  of  proof  in  the 
cause  commenced  in  July,  1871,  and  was  continued  at  inter- 
vals until  December,  1872.  It  was  summed  up  and  submit- 
ted to  the  referee  in  January,  1873,  who  (his  time  having  been 
extended)  made  a  report  March  29th,  1873.  The  conclusions 
which  the  referee  reached  are : 

1.  That  the  action  of  the  trustees,  in  dissolving  the  joint 
stock  association  of  Wells,  Fargo  &  Company,  on  the  1st  day 
of  November,  1866,  was  a  legal  exercise  of  their  powers  and 
in  all  respects  valid. 

2.  That  it  was  the  duty  of  the  trustees  of  the  assets  of  the 
said  company  to  proceed,  on  such  dissolution,  with  due  dili- 
gence and  convert  the  assets  of  the  company  into  money, 
and  distribute  the  same  among  the  stockholders  and  to  the 

plaintiff  at  the  rate  of  a ftg g 0  thereof. 

3.  That  the  said  trustees,  by  reason  of  having  sold  a  por- 
tion of  said  assets  to  the  defendants  Wells,  Fargo  &  Co.,  at 
private  sale,  without  having  given  any  notice  thereof,  and 
having  taken  stock  in  payment  therefor,  violated  their  duties 
as  such  trustees,  and  are  liable  to  the  plaintiff  for  the  value 
thereof. 

4.  That  the  value  of  the  assets  of  said  joint  stock  associa- 
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tion  was   $285  per  share,   and  that  plaintiff's   100  shares 
thereof  arid  therein  were  worth  $28,500. 

5.  That  the  portion  of  the  assets  of  the  said  company  so 
sold  and  transferred  to  the  defendant,  the  new  Wells,  Fargo 
&  Co.,  were  worth  $200  on  each  share  of  the  old  company,  so 
dissolved. 

6.  That  the  plaintiff  is  entitled  to  judgment  against  the 
defendants  Ashbel  H.  Barney,  Nathan  EL  Stockwell,  Henry 
Wells,  Edwin  B.  Morgan,  Johnston  Livingston,  for  $20,000, 
with  interest  thereon  from  Norember  1,  1866,  with  costs, 
and  that  a  receiver  of  the  assets  of  said  old  association  of> 
Wells,  Fargo  &  Co.,  so  dissolved,  for  the  benefit  of  the  stock- 
holders  of  said  association,    and   all  others   interested,   be 
appointed,  with  the  usual  powers  and  duties  of  receivers  in 
like  cases. 

A  motion  was  made  at  a  previous  special  term  of  this  court 
(judge  LEARNED  presiding)  to  appoint  a  receiver  in  con- 
formity with  the  report  of  the  referee.  That  motion  was 
resisted  by  the  defendants  upon  the  ground,  that  in  a  suit 
begun  in  this  court  in  the  city  of  New  York,  by  one  Ann  E. 
Wilson,  on  behalf  of  the  association  of  Wells,  Fargo  &  Co. 
against  Danforth  N.  Barney  and  others,  trustees  of  the  divi- 
dend fund  of  the  Wells,  Fargo  &  Co.  joint-stock  association, 
such  proceedings  were  had  that,  by  the  judgment  of  this 
court  in  the  first  judicial  district,  'Ashbel  H.  Barney,  one  of 
the  defendants  in  this  action,  had  been  appointed  receiver  for 
the  purpose  of  distributing  the  assets  of  the  late  association 
among  its  former  shareholders.  The  court  then  ordered  a 
reference  to  Isaac  Lawson,  to  determine  who  was  a  proper 
person  to  be  receiver  of  the  old  Wells,  Fargo  &  Co.  associa- 
tion, and  whether  said  Barney  should  be  removed  from  his 
office  as  receiver  and  another  appointed  in  his  stead.  The 
referee  having  reported  that  said  Barney  should  be  removed 
and  Abraham  V.  Dewitt  appointed,  the  question  is  upon 
such  removal  and  new  appointment. 

The   hearing  before   the  referee  was  on  notice   to    the 
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receiver,  and  the  evidence  taken  is  returned  for  our  guidance. 
From  such  evidence,  then  taken,  it  appears  that  the  Wilson 
case  was  commenced  subsequent  to  this  one.  The  plaintiff 
therein  was  one  of  the  stockholders  of  the  original  company 
who  gave  consent  to  the  sale  of  the  property  to  the  new,  but 
claimed  by  the  complaint  that  the  trustees  of  the  old  asso- 
ciation had  been  guilty  of  fraudulent  and  illegal  conduct 
since  the  sale,  and  that  a  receiver  should  be  appointed  to 
distribute  its  assets.  This  cause  being  at  issue  it  was  referred, 
by  consent,  to  Albert  Stickney  to  hear  and  decide.  The 
report  of  the  referee  in  that  action  bears  date  February  5th, 
1873,  and  judgment  was  entered  thereon  on  the  7th  day  of 
February,  1873,  after  this  cause,  which  was  older  in  its 
beginning,  had  been  submitted  to  its  referee  for  a  decision, 
but  before  such  decision  was  announced. 

By  the  judgment  in  the  Wilson  case  the  whole  conduct  of 
the  defendants  was  approved,  the  trustees  absolved  from  lia- 
bility to  any  stockholder,  large  allowances  made  to  Mr.  Bar- 
ney for  services,  and  he  (Barney)  appointed  receiver.  To 
this  suit  Mr.  McArdle  was  not  made  a  party,  nor  was  he  cog- 
'nizant  in  any  way  of  the  proceedings.  The  existence  of  this 
prior  action  was  not  communicated  to  the  court  which  ren- 
dered the  judgment  in  the  Wilson  case ;  and  what  is  more 
singular  still,  the  plaintiff  in  that  action  and  her  husband, 
who  acted  as  her  agent  in  regard  to  it,  had  no  knowledge  or 
notice  of  the  reference  or  of  the  judgment  which  had  been 
obtained  therein.  One  of  the  attorneys  of  the  plaintiff  (Mrs. 
Wilson)  was  also  examined,  but  threw  very  little  light  upon 
the  transaction,  he  claiming  that  his  partner,  who  was  in 
Europe,  had  conducted  it. 

As  already  stated,  of  the  existence  of  that  suit  of  Mrs. 
Wilson,  the  plaintiff  (McArdle)  had  no  knowledge.  If, 
on  his  being  heard  and  with  a  full  knowledge  of  the  facts, 
a  competent  court  had  pronounced  the  judgment  and  made 
the  appointment  of  Mr.  Barney,  well  understood  principles 
of  law  as  well  as  judicial  comity  would  forbid  the  appoint- 
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merit  of  a  new  receiver.  Whilst  the  judgment  in  the  Wilson 
case  is.  on  its  face,  formal  and  regular,  still  the  circumstances 
attending  it  are  so  suspicious  that  I  strongly  think  it  was 
collusive  and  friendly  to  avoid  the  judgment  in  this  case. 
Undoubtedly,  the  learned  and  respected  judge  who  granted 
the  decree  acted  rightly  upon  the  light  given  to  him,  but 
I  do  not  see  how  the  same  court,  though  held  by  another 
judge,  with  a  more  full  and  perfect  knowledge  of  all  the 
circumstances,  and  after  a  full  hearing  of  all  the  parties, 
is  guilty  of  any  disrespect  to  him.  if  it  sees  fit  to  appoint 
a  new  receiver.  That  proceeding  was  ex  parte  so  far  as 
this  plaintiff  is  concerned,  and  as  this  suit  was  the  older  in 
point  of  time  and  was  proceeding  in  regular  form  to  judg- 
ment when  the  other  decree  was  rendered,  no  volunteer 

i. 
seeking   to   interfere   with   proceedings  in  another   district 

can  possibly  be  unsuspected.  Indeed,  I  am  well  satisfied 
that  if  the  attention  of  judge  DAVJS  had  been  drawn  to 
this  prior  suit  then  pending,  actually  submitted  and  awaiting 
decision,  that  decree,  without  notice  to  this  plaintiff,  would 
not  have  been  made. 

No  possible  disrespect,  then,  or  breach  of  judicial  comity, 
can  be  presumed,  if  this  court  fairly  examines  and  considers 
the  propriety  of  Mr.  Barney  being  the  receiver.  It  is  true 
the  plaintiff  has  a  personal  judgment  for  part  of  the  value  of 
his  stock  in  the  old  company,  but  he  has  also  an  interest 
in  the  remaining  property  to  a  considerable  amount.  With 
this  controversy  existing  between  him  and  these  defendants, 
he  is  entitled  to  a  receiver  who  shall,  at  least,  be  indifferent 
between  the  parties.  It  is  neither  fair  or  just  to  the 
plaintiff  that  he  who  is  to  collect  and  distribute  the  assets  of 
the  dissolved  association  should  be  the  very  person  whose 
feelings  are  imbittered  against  him  by  a  suit,  and  whose 
interests  are  directly  antagonistic.  Besides,  the  accounts, 
actions,  and  conduct 'of  this  very  Mr.  Barney,  as  trustee, 
are  to  be  examined  and  passed  upon,  and  they  should 
be  so  examined  and  passed  upon  by  an  indifferent  person, 
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who  can  have  access  to  every  paper,  voucher  and  document, 
which  will  shed  light  thereon.  It  may  be  necessary  to 
institute  suits  against  Mr.  Barney  for  illegal  or  improper 
conduct,  and  surely  he  (Barney)  ought  not  to  be  plaintiff 
therein.  It  is  no  answer  to  this  argument  to  say  that  if  Mr. 
Barney  fails  to  fulfill  his  trust  honestly,  that  an  action 
will  lie  against  him  and  his  surety.  No  party  should  be 
subjected  needlessly  to  litigation,  and  without  a  thorough 
insight  into  the  business  and  transactions  of  the  old  asso- 
ciation, which  a  possession  of  its  books,  documents  and 
papers  will  give,  it  would  be  impossible  to  conduct  a  suit  to 
a  successful  issue.  Full  possession  of  all  the  property  of  the 
late  company  will  certainly  enable  Mr.  Barney,  if  so  disposed, 
to  work  wrong  to  the  plaintiff,  of  the  existence  of  which 
he  will  be  wholly  ignorant. 

Laying  out  of  view,  however,  all  suspicions  of  collusion  in 
the  Wilson  suit  and  judgment,  can  this  appointment  be 
proper?  We  need  not  to  impute  any  dishonest  motives 
to  Mr.  Barney..  It  is  only  necessary  to  assume  that  he  is 
human  with  the  failings  of  our  nature,  and  so  assuming 
it  is  but  reasonable  to  suppose  that  he  will  prefer  his 
own  interests  to  those  of  another.  Our  statutes  disqualify- 
ing certain  persons  from  acting  as  judges,  jurors,  and  in 
other  capacities  proceed  upon  this  ground.  His  judgment, 
if  he  continues  in  office,  will  often  be  tasked  to  consider 
what  should  be  done,  and  whether  this  thing  or  that  thing 
will  be  best  for  him.  His  judgment  and  conscience  should 
not  be  biased  by  self-interest,  nor  tempted  to  wrong  by 
feeling  or  passion.  Mr.  Dewitt,  the  person  recommended,  is, 
on  the  other  hand,  every  way  qualified  —  indifferent  between 
the  parties  —  and  will  certainly  do  justice  to  all,  having 
no  motive  to  serve  one  party  more  than  the  other. 

My  conclusion  is  that  Mr.  Barney  should  be  removed  and 
Mr.  Dewitt  appointed,  as  recommended  by  the  referee. 
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NEW  YORK  COMMON  PLEAS. 

LUCAS  THOMPSON,  plaintiff  and  appellant,  agt.  ALEXANDER 
LUMLEY  and  EDWARD  LUMLEY,  defendants  and  respondents. 

Action,  malicious  prosecution  —  nonsuit  —  evidence  — probable  cause. 

The  test,  whether  or  not  a  nonsuit  should  be  granted,  is,  whether  the 
evidence,  viewed  in  the  most  favorable  light,  would  have  warranted  the 
jury  in  finding  a  verdict  in  favor  of  the  plaintiff.  If  it  would,  then  the 
nonsuit  should  not  be  granted.  If  not,  it  should  be  granted. 

To  maintain  an  action  for  malicious  prosecution,  the  plaintiff  must  estab- 
lish, not  only,  that  the  prosecution  complained  of  was  instigated  by  the 
defendant,  and  has  terminated  in  the  plaintiff's  favor,  but  also  the  want 
of  probable  cause  and  malice  on  the  part  of  the  defendant. 

Where  one  of  two  defendants,  in  an  action  for  malicious  prosecution,  was 
proved  to  have  made  one  of  the  affidavits,  upon  which  the  warrant  of 
arrest  against  the  plaintiff  was  granted,  and  that  he  threatened  the  plain- 
tiff with  prosecution ;  that  he  constantly  attended,  before  the  magistrate, 
on  the  days  when  the  examination  was  proceeded  with ;  that  he,  on 
those  occasions,  sat  next  to,  and  consulted  with,  the  prosecuting 
counsel  in  reference  to  the  accusation,  and  that  he  was  otherwise  active 
in  forwarding  the  prosecution,  it  was  sufficient  evidence  tending  to 
show  that  he  instigated,  and  was  a  co-prosecutor  of,  the  alleged  mali- 
cious prosecution,  to  carry  the  cause  to  the  jury  on  that  point. 

In  an  action  for  malicious  prosecution,  the  burden  of  proof,  showing  a 
want  of  probable  cause  for  the  prosecution,  rests  with  the  plaintiff . 

Where  the  facts  and  circumstances  are  uncontradicted,  the  question 
whether  they  amount  to  probable  cause  is  one  of  law,  which  it  is  the 
1  duty  of  the  court  to  determine.  But,  if  the  facts  are  contradicted;  or 
if  inferences  or  deductions,  either  way,  may  be  drawn  from  the  evidence ; 
or  if  the  degree  of  credit  which  is  to  be  given  to  the  witnesses  is  to  be 
determined,  the  question  should  be  submitted  to  the  jury,  with  proper 
instructions  from  the  court,  as  to  the  law,  with  reference  to  the  facts 
which  they  may  be  authorized  to  find  from  the  evidence. 

The  defendants  caused  the  plaintiff  to  be  arrested  and  prosecuted  on  the 
charge  of  willful  and  corrupt  perjury,  in  making  an  affidavit,  by  which 
he  swore  positively  that  one  of  the  defendants  was  a  non-resident  of  the 
VOL.  L.  14 
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state,  and  procured  an  attachment  against  his  property.  All  the  facts, 
and  circumstances,  and  information,  upon  which  the  plaintiff  founded 
his  affidavit,  in  procuring  the  attachment  —  which  was  done  by  the 
advice  of  his  counsel  —  were  procured  from  the  defendants  themselves. 

The  court,  therefore,  Mid,  that,  under  these  circumstances,  it  was  rather 
difficult  to  perceive  what  probable  cause  the  defendants  had  for  prose- 
cuting the  plaintiff,  on  the  charge  of  willful  and  corrupt  perjury,  since 
it  would  seem  necessarily  toresult  that  the  alleged  false  swearing  con- 
sisted solely  in  his  making  solemn  affirmation  to  the  truth  of  the  very 
thing  which  had  been  represented  to  him  as  true,  on  the  part  of  the 
defendants  themselves. 

The  charge  preferred  against  the  plaintiff  was,  not  that  he  committed 
perjury  in  swearing  absolutely,  when  he  should  only  have  done  so  on 
information  and  belief,  but  in  that  he  swore  that  one  of  the  defendants 
was  a  non-resident,  when,  in  fact,  he  was  a  resident.  The  objection, 
therefore,  that  the  plaintiff  swore  absolutely  to  the  affidavit,  instead  of 
on  information  and  belief,  could  have  no  additional  force  in  fixing  his 
guilt. 

The  affidavits  upon  which  the  arrest  of  the  plaintiff  was  based  were  sub- 
mitted to  the  district  attorney,  and  he  indorsed  upon  them  that  it  was  a 
proper  case  for  a  warrant  to  issue,  and  defendants  claimed  that  they  had, 
therefore,  probable  cause.  Held,  that  it  did  not  appear  that  a  full  and 
correct  statement  of  the  whole  matter  had  been  submitted  to  the 
district  attorney ;  there  was  not,  therefore,  such  a  full  and  fair  disclosure 
of  the  whole  case  as  is  contemplated  by  the  rule  in  such  cases ;  and  the 
defendants,  for  this  reason,  were  not  entitled  to  its  benefits. 

It  is  incumbent  on  the  plaintiff,  in  an  action  of  this  nature,  to  establish 
malice.  In  general,  malice  may  be  implied  or  inferred  from  the  want  of 
probable  cause ;  but,  where  the  evidence,  tending  to  establish  the  want 
of  probable  cause  will  not  justify  the  jury  in  making  such  an  inference, 
it  must  be  proved  by  direct  evidence. 

In  this  case,  irrespective  of  any  malice  the  jury  would  have  been  author- 
ized to  infer  from  the  want  of  probable  cause,  two  witnesses  testified  to 
threats  made  by  one  of  the  defendants,  which  clearly  tended  to  prove 
express  malice  on  his  part. 

General  Term,  May,  1875. 

Before  DALY,  Ch.  «/".,  LOEW  and  J.  F.  DALY,  JJ. 

APPEAL  from  a  judgment  dismissing  the  plaintiff's 
complaint. 

This  action  was  brought  to  recover  $50,000  damages  for 
alleged  malicious  prosecution  and  false  imprisonment,  in 
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causing  the  plaintiff  to  be  arrested,  on  a  warrant  issued  by  a 
police  justice  of  the  city  of  New  York,  on  the  charge  of 
having  committed  willful  and  corrupt  perjury. 

It  appears  that  the  defendant  Edward  Lumley  called  at 
the  plaintiff's  place  of  business  and,  representing  himself  to 
be  Alexander  Lumley,  purchased  goods  on  credit.  The  bill 
not  being  paid  when  due,  the  same  was  placed  in  the  hands 
of  Alexander  Blurnenstiel,  Esq.,  the  plaintiff's  attorney,  for 
collection.  The  latter  sent  his  clerk,  George  H.  Alexander, 
to  demand  payment.  He  found  Edward  Lumley  in  charge 
of  the  store,  who  informed  him  that  not  he,  but  his  brother, 
owed  the  money  ;  and  then  made  the  statements  embodied  in 
Alexander's  affidavit,  referred  to  in  the  opinion  of  the  court. 
Subsequently,  Mr.  Blumenstiel  called  personally,  and  Edward 
Lumley  made  similar  representations  to  him,  with  the  addi- 
tion that  his  brother  was  a  single  man.  These  statements 
were  communicated  to  the  plaintiff,  and  he  was  advised,  by 
Mr.  Blumenstiel,  that,  inasmuch  as  Alexander  Lumley  was  a 
non-resident,  an  attachment  could  issue  out  of  the  marine 
court.  The  plaintiff,  accordingly,  swore  to  an  affidavit  which 
had  been  previously  prepared,  and  which  was  annexed  to  the 
one  which  had  been  made  by  Alexander.  The  other  mate- 
rial facts  sufficiently  appear  in  the  opinion  of  the  court. 

Blumenstiel  dk  Asc/ier,  and  A.  J.  Requier,  for  plaintiff, 
appellant. 

C.  JBainbridge  /Smith,  for  defendants,  respondents. 

LOEW,  J.  —  On  the  argument  of  this  appeal  we  expressed 
the  opinion  that  the  learned  judge  who  presided  at  the  trial 
erred  in  dismissing  the  complaint,  and  that  the  judgment 
would  have  to  be  reversed.  We  have,  since  then,  carefully 
examined  the  evidence  and  the  authorities  bearing  on  the 
subject,  and  can  see  no  reason  why  we  should  change  the 
views  heretofore  entertained  by  us. 
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The  test,  whether  or  not  a  nonsuit  should  have  been 
granted  by  us,  is,  whether  the  evidence,  viewed  in  the  most 
favorable  light,  would  have  warranted  the  jury  in  finding  a 
verdict  in  favor  of  the  plaintiff.  If  it  would,  then  the  non- 
suit was  improperly  granted.  But  if,  on  the  other  hand,  a 
verdict  in  the  plaintiff's  favor  would  have  been  set  aside  as 
without  or  against  evidence,  then  the  court  was  justified  in 
taking  the  case  from  the  jury  (Carl  agt.  Ayres,  53  N.  Y.,  14). 

Now,  in  order  to  maintain  an  action  like  the  present,  the 
person  bringing  it  must  establish  not  only  that  the  prosecution 
complained  of  was  instigated  by  the  defendant,  and  has  ter- 
minated in  the  plaintiff's  favor,  but  also  the  want  of  probable 
cause  and  malice  on  the  part  of  the  defendant  (McKown  agt. 
Hunter,  30  N.  Y.,  625 ;  Miller  agt.  Mulligan,  48  Barb.,  30). 

In  case  at  bar  it  is  conceded  that  the  prosecution  was  ended 
in  favor  of  the  plaintiff,  previous  to  the  commencement  of 
the  action.  It  is  claimed,  however,  by  the  learned  counsel  for 
the  defense,  that  it  does  not  appear  that  the  defendant  Edward 
Lumley  was  prosecuted,  or  that  he  instigated  the  prosecution. 
But  the  evidence  discloses  not  only  that  he  made  one  of  the  affi- 
davits upon  which  the  warrant  of  arrest  was  granted,  but  also 
that  he  threatened  the  plaintiff  with  prosecution  ;  that  he  con- 
stantly attended  before  the  magistrate  on  the  days  when  the 
examination  was  preceded  with  ;  that  he,  on  these  occasions, 
sat  next  to,  and  consulted  with,  the  prosecuting  counsel  in 
reference  to  the  accusation,  and  that  he  was  otherwise  active  in 
forwarding  the  prosecution.  There  was  therefore  sufficient 
evidence  tending  to  show  that  he  instigated  and  was  a 
co-prosecutor  of  the  alleged  malicious  prosecution  to  carry  the 
cause  to  the  jury  on  that  point  (Miller  agt.  Mulligan,  supra). 

The  next  inquiry  is,  whether  the  evidence  disclosed  a  want 
of  probable  cause  for  the  prosecution.  The  burden  of  show- 
ing this  rested  on  the  plaintiff.  It  matters  not  that  the  for- 
mer suit  or  prosecution  was  maliciously  instituted.  If  there 
was  probable  cause  for  it  an  action  like  this  cannot  be  sustained 
(Besson  agt.  Southard,  10  N.  Y.,  236).  And  no  degree  of 
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malice  will  warrant  the  inference  of  a  want  of  probable  cause 
(Murray  agt.  Long,  1  Wend.,  141).  Where  the  facts  and  cir- 
cumstances are  uncontradicted,  the  question  whether  they 
amount  to  probable  cause  is  one  of  law,  which  it  is  the  duty  of 
the  court  to  determine.  But  if  the  facts  which  may  be  adduced 
are  contradicted,  or  if  inferences  or  deductions  either  way 
may  be  drawn  from  the  evidence,  or  if  the  degree  of  credit 
which  is  to  be  given  to  the  witnesses  is  to  be  determined,  the 
question  should  be  submitted  to  the  jury,  with  proper  instruc- 
tions from  the  court  as  to  the  law  with  reference  to  the  facts 
which  they  may  be  authorized  to  find  from  the  evidence 
(BulTdey  agt.  Reteltas,  6  N.  Y.,  384 ;  Eulkley  agt.  Smith, 
2  Duer,  261). 

As  the  facts  in  this  case  are  undisputed  the  judge  was 
correct  in  assuming  the  right  to  apply  the  law  to  them.  He 
however,  reached  the  conclusion  that  the  evidence  showed  that 
there  was  probable  cause  for  the  prosecution  against  the 
plaintiff.  In  this  we  are  constrained  to  say  we  think  he 
erred. 

The  plaintiff  was  charged  with  the  offense  of  willful  and  cor- 
rupt perjury,  in  that  he  made  an  affidavit  in  which  he  stated 
that  the  defendant  Alexander  Lumley  was  a  non  resident  of  the 
city  of  New  York,  and  was  a  resident  of  the  state  of  Pennsyl- 
vania. The  two  affidavits,  upon  which  the  prosecution  alleged 
to  be  malicious  was  based,  were  made  by  the  defendants.  In 
these  affidavits  they  refer  to  and  have  incorporated  the  very 
words  in  respect  to  the  non-residence  of  Alexander  Lumley 
contained  in  the  plaintiff's  affidavit.  The  latter  affidavit  can- 
not be  found  on  the  files  of  the  clerk's  office  of  the  marina 
court,  and  is,  consequently,  not  before  us ;  but  it  is  evident, 
from  the  affidavits  made  by  the  defendants,  that  they  must 
have  seen  it  before  they  made  their  own.  If  so,  they  must 
also  have  seen  that  in  it  the  plaintiff  referred,  as  he  testified 
he  did  (fol.  142),  to  another  affidavit.  The  last  named  affi- 
davit we  must  assume  to  be  the  one  made  by  George  H. 
Alexander,  a  clerk  in  the  employ  of  the  plaintiff's  attorney, 
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as  we  find  no  allusion  in  the  evidence  to  any  other  affidavit 
to  which  the  plajntiff  could  have  had  reference.  All  the  wit- 
nesses agree  that  Alexander's  affidavit  was  first  made ;  that 
the  plaintiff  did  not  make  his  affidavit  until  after  he  had 
read  Alexander's ;  that  the  plaintiff's  affidavit  was  annexed 
to  that  of  Alexander,  and  that  the  attachment  was  subse- 
quently obtained  upon  them.  As  the  plaintiff  in  his  affida- 
vit refers  to  Alexander's  affidavit,  and  as  the  two  affidavits 
were  attached  to  each  other,  we  must,  in  the  absence  of  any 
evidence  to  the  contrary,  take  it  for  granted  that  the  defend- 
ants saw  Alexander's  affidavit  also.  They  must,  therefore, 
have  known  that  the  plaintiff's  affidavit,  in  respect  to  the  non- 
residence  of  one  of  the  defendants,  was  founded  upon  the 
sworn  statements  of  Alexander,  which  were  in  substance  as 
follows :  That  on  two  occasions  he  called  at  the  place  of  busi- 
ness of  Alexander  Lumley ;  that  he  there  saw  Edward  Lum- 
ley, who  informed  him  that  his  brother,  Alexander  Lumley, 
was  in  the  state  of  Pennsylvania  ;  that  he  formerly  boarded 
in  this  city;  that  he  had  no  residence  here  whatever ;  that  he 
did  not  know  his  address  or  in  what  part  of  Pennsylvania  he 
was ;  that  he  could  not  tell  when  he  would  come  back,  and 
that  he  (Edward  Lumley)  had  a  power  of  attorney  to  transact 
business  for  him  in  his  absence.  This  affidavit,  without 
regard  to  any  other  information  received  by  him,  justified 
the  plaintiff  in  believing  Alexander  Lumley  to  be  a  non-resi- 
dent;  and,  as  we  have  already  seen,  the  defendants  must 
have  known  that  the  plaintiff's  affidavit  was  based  thereon. 
The  information  was  received  from  Edward  Lumley,  who,  at 
the  time  he  gave  it,  was  in  charge  of  his  brother's  business, 
under  a  power  of  attorney,  which  gave  him  absolute  control 
thereof,  and  authorized  him  to  act  in  every  possible  contin- 
gency, as  if  he  were  the  principal.  The  plaintiff  had  every 
reason  to  believe  that  the  information  in  regard  to  Alexan- 
der Lumley's  non-residence,  coming  from  the  source  it  did, 
was  perfectly  trustworthy  and  reliable.  He  was,  therefore, 
warranted  in  acting  thereon ;  he  was  not  bound  to  know  that 
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the  information  was  false,  and  that  at  the  very  time  it  was 
given,  Alexander  Lumley  was  a  resident  of  this  city,  as  was 
subsequently  proven  to  have  been  the  case.-  Under  these 
circumstances,  it  is  rather  difficult  to  perceive  what  probable 
cause  the  defendants  had  for  prosecuting  the  plaintiff  on  the 
charge  of  willful  and  corrupt  perjury,  since  it  would  seem 
necessarily  to  result  that  the  alleged  false  swearing  consisted 
solely  in  his  making  solemn  affirmation  to  the  truth  of  the 
very  thing  which  had  been  represented  to  him  as  true  on  the 
part  of  the  defendants  themselves. 

It  is  said,  however,  that  the  plaintiff  swore  positively  to 
the  non-residence  of  one  of  the  defendants,  when  he  should 
only  have  done  BO  on  information  and  belief.  Assuming  this 
to  be  so,  still  it  does  not  necessarily  follow  that  the  plaintiff 
committed  perjury.  If  the  alleged  act  of  false  swearing 
proceeds  from  inadvertence,  misconception  or  mistake,  the 
crime  of  perjury  cannot  be  assigned  (3  Greenleafs  £v.,  sec. 
201,  and  cases  cited}.  It  is  true,  the  existence  of  probable 
cause  does  not  depend  upon  the  fact  whether  or  not  an  offense 
has  been  committed,  nor  yet  on  the  guilt  or  innocence  of  the 
person  accused  thereof  (Scanlon  agt.  Crowley,  2  Hilt.,  489). 
But  it  is  equally  true  that  a  party  will  not  be  justified  in 
•prosecuting  another  merely  because  he  believes  him  to  be 
gm'lty.  There  must  also  be  reasonable  or  probable  grounds 
for  the  belief.  The  probable  cause  which  would  be  a  defense 
to  a  party  for  accusing  another  of  a  crime  and  causing  his 
arrest  therefor,  may  be  defined  as  such  facts  or  circumstances  as 
would  justify  a  reasonable  suspicion  and  lead  a  cautious  and 
prudent  man  to  the  belief  that  the  accused  is  guilty  of  the 
offense  charged  against  him  (Carl  agt.  Ayres,  53  N.  Y.,  14 ; 
Shafer  agt.  Loucks,  58  Barb.,  426).  Judge  ANDREWS,  in 
delivering  the  opinion  of  the  court  of  last  resort  in  Carl  agt. 
Ayres  (supra)  says :  "  But  a  groundless  suspicion  unwar- 
ranted by  the  conduct  of  the  accused  or  by  facts  known  to  the 
accuser,  when  the  accusation  is  made,  will  not  exempt  the 
latter  from  liability  to  an  innocent  person  for  damages  for 
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causing  his  arrest.  A  man  has  no  right  to  put  the  criminal 
law  in  motion  against  another  and  deprive  him  of  his  liberty 
upon  mere  conjecture  that  he  has  been  guilty  of  a  crime." 
And  in  Hall  agt.  Suydam  (6  Harb.,  83),  which  was  an  action 
for  malicious  prosecution,  it  was  held  that  it  was  sufficient 
evidence  of  a  want  of  probable  cause,  that  the  defendant  had 
received  information,  previous  to  the  time  when  he  caused 
the  plaintiff's  arrest  for  feloniously  taking  his  wagon,  that 
the  plaintiff  claimed  to  own  the  same  under  a  bill  of  sale 
from  a  third  party.  But  beyond  this,  in  the  present  case,  it 
would  seem  that  the  plaintiff  in  some  way  qualified  his  affi- 
davit by  referring  therein  to  the  one  made  by  Alexander. 
Moreover,  the  charge  preferred  against  the  plaintiff  was  not 
that  he  committed  perjury  in  swearing  absolutely,  when  he 
should  only  have  done  so  on  information  and  belief,  but  in 
that  he  swore  that  Alexander  Lumley  was  a  non-resident, 
when  in  point  of  fact  he  was  a  resident. 

Again,  it  is  argued  that  inasmuch  as  the  affidavits  upon 
which  the  arrest  of  the  plaintiff'  was  based  was  submitted  to 
the  district  attorney,  and  he  indorsed  upon  them  that  it  was 
a  proper  case  for  a  warrant  to  issue,  his  direction  is  sufficient 
evidence  of  a  probable  cause.  It  is  true,  if  a  person  submits 
a  full  and  correct  statement  of  the  whole  matter,  either  to 
counsel  or  the  public  prosecutor,  as  the  case  may  be,  and 
honestly  acts  upon  the  opinion  given  him,  he  will  be  deemed 
to  have  had  sufficient  probable  cause,  and  will  have  a  good 
defense  to  an  action  for  malicious  prosecution.  But  even 
then  it  would  be  a  question  for  the  jury  to  determine  whether 
or  not  such  person  acted  in  good  faith  upon  the  legal  advice 
given  him  and  brought  the  suit  or  made  the  accusation  fully 
believing  that  he  had  a  good  cause  of  action  against  the 
plaintiff',  or  that  the  latter  was  guilty  of  the  offense  with 
which  he  was  charged  (Hall  agt.  /Suydam,  supra).  In  the 
case  before  the  court,  however,  the  affidavit  submitted  to  the 
district  attorney  contained  none  of  the  facts  or  circumstances 
already  alluded  to,  which  go  to  justify  the  plaintiff  in  making 
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the  affidavit  he  did  and -clear  him  from  the  imputation  of  per- 
jury. There  was  not,  therefore,  such  a  full  and  fair  disclos- 
ure of  the  whole  case  as  is  contemplated  by  the  rule,  and  the 
defendants  are  not  for  this  reason  entitled  to  its  benefits. 

It  is  incumbent  on  the  plaintiff  to  establish  yet  another 
essential  element  in  an  action  of  this  nature,  namely,  malice. 
Whether  or  not  the  defendant  was  actuated  by  malicious 
motives  in  bringing  the  action  or  pressing  the  accusation  is' 
a  question  of  fact  which  it  is  the  province  of  the  jury  to 
determine.  In  general,  malice  may  be  implied  or  inferred 
from  the  want  of  probable  cause ;  but  where  the  evidence 
tending  to  establish  the  want  of  probable  cause  will  not  jus- 
tify the  jury  in  making  such  an  inference,  it  must  be  proved 
by  direct  evidence  (  Vanderbilt  agt.  Mathis,  5  Duer,  304). 
And  if,  from  all  the  evidence  adduced,  the  jury  are  satisfied 
that,  the  previous  unfounded  suit  or  prosecution,  was  not 
instituted  from  malicious  motives,  but  in  perfect  good  faith, 
and  in  the  firm  and  sincere  belief  that  the  defendant  had  a 
good  cause  of  action  against  the  plaintiff,  or  that  the  latter 
was  guilty  of  the  offense  of  which  he  was  accused,  then  their 
verdict  should  be  in  favor  of  the  defendant  (Id.). 

In  the  case  before  the  court,  irrespective  of  any  malice 
which  the  jury  would  have  been  authorized  to  infer  from 
the  want  of  probable  cause,  two  witnesses  testified  to  threats 
made  by  one  of  the  defendants,  which  clearly  tended  to  prove 
express  malice  on  his  part. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

DALY,  Ch  J.,  and  J.  F.  DALY,  J.,  concurred. 
VOL.  L  15 
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SUPKEME  COURT. 

IN  THE  MATTER  OF  OPENING  LEXINGTON  AVENUE. 

Laches,  in  moving  to  set  aside  report  of  commissioners. 

The  report  of  commissioners  of  estimate  and  assessment  in  street  opening 
cases  in  the  city  of  New  York  will  not  be  set  aside  for  fraud,  mistake  or 
irregularity,  where  the  moving  party  has  been  guilty  of  laches  in  making 
the  application,  and  the  public  have  been  allowed,  for  considerable  time, 
to  act  upon  it  as  confirmed. 

New  York  Special  Term,  June,  1874. 

THE  report  of  the  commissioners  of  estimate  and  assess- 
ment for  opening  Lexington  avenue,  from  One  Hundred  and 
Second  street  to  Harlem  river,  was  confirmed  February  14, 
1874.  On  the  12th  of  June,  1874,  an  order  to  show  cause 
was  granted,  returnable  June  fifteenth,  why  the  report  should 
not  be  set  aside,  for  fraud,  mistake  and  irregularity.  The 
motion  was  made  on  behalf  of  Peter  A.  H.  Jackson  and  S.  S. 
Stevens,  owners  of  land  taken,  and  various  affidavits  were 
submitted  in  support  of  the  grounds  taken  in  the  order  to. 
show  cause,  all  of  which  were  traversed  in  answering 
affidavits. 

Ira  D.  Warren  &  W.  B.  .Lamed,  for  motion. 

James  A.  Deering,  Wheeler  H.  Peckham  &  E.  Delafield 
Smith,  counsel  to  the  corporation,  opposed.  - 

DAVIS,  P.  J. —  In  my  opinion,  the  application  comes  too 
late.  The  moving  party  should  not  have  permitted  the  pro- 
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ceedings  to  have  gone  on  to  their  present  |tate  before  taking 
steps  to  correct  the  alleged  error.  Public  policy  requires  that 
the  confirmation  should  not  be  disturbed  when  assessments 
have  been  collected,  and  both  the  city  and  citizens  put  in 
relations  where  their  rights  must  be  seriously  affected  and 
prejudiced  by  disturbing  the  confirmation. 
Motion  denied. 
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SUPEEME  COUKT. 

THE    FIKST    NATIONAL    BANK    OF    RONDOTJT    agt.    THOMAS 
HAMILTON  and   others. 

Motion  to  vacate  a  judgment  for  irregularity  in  holding  the  special  term. 

At  a  regular  circuit  and  special  term,  after  the  trials  of  jury  causes  are 
closed,  the  judge  may  properly  adjourn  the  special  term  to  the  judge's 
chambers  in  the  same  county,  for  the  trial  and  hearing  of  equity  causes. 

Where,  at  the  trial  of  such  equity  cause,  the  objection  is  taken  by  the 
defendants  that  the  special  term  is  irregularly  held  —  the  judge  not 
having  the  power  to  adjourn  it  from  the  court-house  to  his  chambers  — 
which  objection  is  overruled  and  judgment  rendered  for  the  plaintiff  on 
the  merits,  the  defendant  cannot,  without  any  leave  being  given,  move, 
at  a  subsequent  special  term,  to  vacate  the  judgment  on  the  same  ground, 
presenting  the  precise  questions  which  were  adjudicated  on  the  rendition 
of  the  judgment. 

It  is  well  settled  that  a  motion  once  heard  and  determined  cannot  be 
renewed  without  leave,  and  the  reason  of  that  rule  applies  in  full  force 
to  this  motion. 

The  error  of  one  special  term  cannot  be  corrected  by  a  motion  made  at 
another,  but  can  only  be  remedied  by  an  appeal. 

Ulster  Special  Term,  November,  1875. 

MOTION  to  vacate  a  judgment  rendered  at  a  special  term  of 
this  court  held  at  the  supreme  court  chambers  in  the  city  of 
Kingston,  on  the  14th  day  of  September,  1875,  to  which  place 
and  time  it  had  been  adjourned  from  the  Ulster  (April,  1875) 
circuit,  pursuant  to  section  24  of  the  Code  of  Procedure. 
During  the  progress  of  the  action,  and  after  issue  joined 
thereon,  the  defendant  (Hamilton)  had  instituted  proceedings 
in  bankruptcy,  and  they  had  progressed  so  far  that  Mr.  Carroll 
Whitaker  had  been  appointed  the  assignee  thereon. 
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Charles  A.  Fowler,  for  assignee  and  motion. 
Seymour  L.  Stebbins,  for  plaintiff  and  opposed. 

WESTBKOOK,  J.  —  This  action  was  brought  to  foreclose  a 
mortgage  executed  by  the  defendant  Hamilton  to  the  plain- 
tiff. The  defense  was  :  First,  usury  ;  second,  that  the  mort- 
gage sought  to  be  foreclosed  was  for  a  present  loan,  and  for 
that  reason  it  could  not  be  enforced. 

The  issues  in  the  action  were  noticed,  as  is  shown  by  the 
original  notice  produced  upon  the  motion,  "  at  the  next 
term  of  this  court  to  be  held  at  the  court-house  in  the 
city  of  Kingston,  in  the  county  of  Ulster,  on  the  12th  day 
of  April,  1875,"  which  term  thus  designated  was  the  regular 
Ulster  special  term  and  circuit  appointed  to  be  held  on 
that  day  and  place.  During  the  circuit  and  special  term, 
and  prior  to  the  adjournment  of  the  latter  to  the  judge's 
chambers,  this  cause  had  been  marked  upon  the  calendar  of 
the  court  as  an  equity  cause,  and  during  the  term  it  was 
announced  that  when  the  jury  business  was  completed  the 
special  term  would  be  adjourned  to  the  judge's  chambers  in 
the  same  city,  at  which  adjourned  term  this  and  other  equity 
causes  would  be  heard.  No  objection  to  this  course  was  heard 
or  suggested,  and,  accordingly,  on  the  first  day  of  June  the 
special  term,  by  an  entry  on  the  minutes,  was  adjourned  to 
the  chambers  of  the  judge  to  the  third  day  of  June,  and  was 
continued,  by  subsequent  adjournments  similarly  made,  to  the 
day  of  final  trial. 

On  the  llth  day  of  September,  1875,  when,  according  to 
the  order  of  the  court,  this  cause  was  to  be  taken  up,  A. 
Schoonmaker,  Jr.,  appeared  for  the  assignee  in  bankruptcy, 
and  objected  to  any  further  proceeding  in  the  cause  upon  the 
ground,  among  others,  that  the  adjournment  of  the  term  to 
the  chambers  of  the  judge  was  irregular,  and  that  the  cause 
could  not  be  tried  thereat.  This  and  all  other  objections  were 
overruled,  and  the  trial  was  directed  to  proceed.  Application 
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was  then  made  to  make  Mr.  Carroll  "Whitaker  a  party  to  the 
action,  and  for  an  adjournment  of  the  cause,  as  Mr.  Whitaker, 
on  that  day,  was  professionally  occupied.  The  application 
was  granted,  and  the  cause  was  postponed  to  the  14th  day  of 
September,  1875,  at  the  same  time  and  place.  On  the 
adjourned  day  Mr.  Whitaker  did  not  appear,  but  sent  a  note 
to  the  judge  holding  the  term,  that  he  was  advised  that  the 
objections  taken  by  Mr.  Schoonmaker  on  the  eleventh  of 
September  were  valid,  and  that  he  should  not  appear.  Neither 
did  the  defendant  (Hamilton)  appear,  although  duly  sub- 
poenaed as  a  witness  for  the  plaintiff,  as  was  shown  to  the 
court  on  that  day. 

The  cause  was  then  heard  upon  its  merits,  and  it  was  proved 
that  the  mortgage  was  given  to  secure  a  preceding  indebted- 
ness of  Hamilton  to  the  plaintiff,  and  that  so  far  from  the 
mortgage  being  usurious  it  was  given  for  a  sum  several 
hundred  dollars  less  than  the  amount  then  actually  owing  to 
the  mortgagee  by  the  mortgagor.  The  amount  due  upon  the 
mortgage  was  proved,  and  the  ordinary  judgment  of  fore- 
closure and  sale  was  rendered. 

This  motion  at  the  special  term  presents  the  identical  ques- 
tions which  have  been  previously  passed  upon  and  adjudi- 
cated on  the  eleventh  day  of  September  last ;  and  the  counsel 
for  the  plaintiff  objects,  preliminarily,  that  the  error  of  a 
special  term  cannot  be  corrected  by  a  motion  made  at  another, 
but  can  only  be  remedied  by  an  appeal. 

I  confess  I  do  not  see  how  the  objection  can  be  overcome. 
The  points  now  made  have  been  determined,  and  until 
reversed  by  a  superior  tribunal  such  determination  is  con- 
clusive upon  the  parties.  It  is  well  settled  that  a  motion, 
once  heard  and  determined,  cannot  be  renewed  without  leave, 
and  the  reason  of  that  rule  applies  in  full  force.  The  exact 
form  of  the  motion  may  be  different,  but  the  questions  are 
identical.  The  estoppel  depends  not  on  the  form  of  the  pre- 
sentation but  on  the  presentation,  without  leave,  of  the  same 
questions  once  decided.  There  must  be  an  end  of  discussion 
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and  litigation,  in  the  same  tribunal,  at  some  point,  and  prac- 
tice and  common  sense  insist  that  a  decision  of  the  question 
shall  end  proceedings  before  and  in  the  tribunal  which  decides. 
A  contrary  conclusion  leaves  parties  the  helpless  subjects  of 
endless  litigation,  and  violates  the  spirit  if  not  the  letter  of 
rule  31,  which  prohibits  a  party  from  applying  to  another 
judge  for  an  order  which  some  other  judge,  on  the  same 
facts,  has  refused.  As  special  terms  held  by  various  judges 
are  numerous,  the  practice  of  applying  to  a  new  special  term 
for  relief  which  a  prior  term  of  equal  authority  has  refused 
would  become  intolerable  —  if  encouraged,  as  intolerable  as 
that  guarded  against  by  the  rule  to  which  we  have  referred. 
It  is  true  that  this  motion  is  at  a  term  held  by  the  same 
judge  who  denied  the  former,  but  if  he  decided  that  the 
motion  is  regular,  then  any  special  term  in  the  district,  or  in 
a  county  out  of  the  district  adjoining  Ulster,  can  grant  the 
relief,  and  the  result  will  be  motion  after  motion  to  correct 
alleged  errors  of  a  special  term  by  the  action  of  another. 
This  should  not  be  encouraged,  and  the  preliminary  objection 
is  sustained. 

The  power,  however,  of  a  judge  holding  a  special  term  to 
adjourn  it  to  his  chambers  is  so  valuable  and  convenient  to 
parties  and  to  the  court,  in  the  administration  of  justice,  that 
it  should  be  upheld  if  possible  ;  and  this  consideration  induces 
us  to  examine  the  question  of  the  regularity  of  the  trial. 

In  White  agt.  Coulter  (8  Supreme  Court  Reports >  New 
York,  1  Hun,  page  357),  the  cause  had  been  "  noticed  for 
trial  at  a  regular  special  term,  duly  advertised  and  held  at  the 
town  hall,  in  the  village  of  Saratoga  Springs,  by  Mr.  justice 
BOCKES,  on  the  9th  day  of  July,  18T2.  On  that  day  another 
special  term  was  also  held  in  another  room  of  the  town  hall 
by  Mr.  justice  JAMES,  he  having  adjourned  the  Ballston  special 
term  of  May  to  that  time  and  place.  The  action  was,  at  the 
suggestion  of  Mr.  justice  BOCKES,  the  defendant's  attorney 
assenting  thereto,  tried  before  Mr.  justice  JAMES."  A  motion 
was  made  to  set  aside  the  judgment  as  irregular,  for  the 
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reason,  among  others,  that  the  term  at  which  the  cause  was 
heard  was  irregular.  An  order  denying  the  motion  was  sus- 
tained at  the  general  term.  On  appeal  to  the  court  of  appeals 
the  general  and  special  terms  were  sustained,  and  the  decision, 
though  not  yet  reported,  will  appear  in  59th  New  York 
Reports,  page  629. 

It  is  true  that  in  White  agt.  Coulter  consent  to  the  trial  was 
given,  but  we  fail  to  see  that  this  makes  any  difference.  If 
that  was  not  a  court  which  Mr.  justice  JAMES  professed  to 
hold  in  July,  1872,  at  the  village  of  Saratoga  Springs,  by 
force  of  the  adjournment  from  Ballston  in  May  previous, 
then  the  consent  of  parties  could  not  make  it  one.  The 
judgment  could  only  be  upheld  by  the  conclusion  that  the 
court,  which  judge  JAMES  supposed  he  held,  was  such  proprio 
vigore.  But  the  element  of  consent,  if  that  be  necessary,  is 
not  wanting  in  this  case.  When  the  court  announced  its 
intention  to  adjourn  the  special  term  to  the  chambers  of  the 
judge  holding  it,  for  the  purpose  of  trying  this  and  other 
causes,  the  objection  should  then  have  been  made.  An  objec- 
tion after  the  adjournment  is  ordered  comes  too  late  to  be 
available,  if  regularity  depends  on  consent. 

It  is  scarcely,  however,  necessary  to  argue  this  question. 
The  statute  is  too  clear  to  misunderstand.  Prior  to  the  year 
1862,  the  Code  (sec.  24),  provided,  u  The  places  appointed 
within  the  several  counties  for  holding  the  general  and  special 
terms,  circuit  courts  and  courts  of  oyer  and  terminer,  shall 
be  those  designated  by  statute  for  holding  county  or  circuit 
courts.  If  a  room  for  holding  the  court  in  such  place  shall 
not  be  provided  by  the  supervisors,  it  may  be  held  in  any 
room  provided  for  that  purpose  by  the  sheriff,  as  provided  by 
section  28.  Then  follows  a  clause  making  provision  for  the 
adjournment  of  such  courts,  the  summoning  of  a  new  jury, 
and  the  notice  of  new  causes  for  the  adjourned  term.  The 
part  of  the  section  we  have  quoted,  however,  fixed  the  place 
of  holding  the  court,  and  an  adjournment  elsewhere  would 
have  been  irregular  prior  to  the  year  1862.  During  that 
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year,  however  (chap.  460  of  Laws  of  1862),  the  section  was 
amended  by  adding  to  it  the  words :  "And  special  terms  may 
be  adjourned  to  be  held  at  a  future  day  at  the  chambers  of  any 
justice  of  said  court  residing  within  the  district,  by  an  entry  in 
the  same  manner,  and  then  adjourned  from  time  to  time  as  the 
justice  holding  the  same  may  direct."  Can  this  language  be 
misunderstood  or  evaded  ?  It  confers  the  power  to  adjourn 
the  special  term  to  the  chambers,  and  the  purpose  and  objects 
for  which  it  may  be  adjourned  not  being  limited,  such 
adjournment  necessarily  carries  with  it  so  much  of  the 
unfinished  business  of  the  term  as  can  legally  be  disposed 
of  in  the  county  where  the  chambers  of  the  judge  are  located. 
If,  however,  the  language  of  the  amendment  needs  to  be 
strengthened  by  the  history  of  its  adoption,  it  may  be  stated 
that  it  was  drawn  and  prepared  by  a  justice  of  this  court,  of 
very  large  and  varied  learning,  and  long  experience,  for  the 
very  purpose,  among  others,  of  enabling  judges  to  hear 
equity  causes  at  their  chambers.  Under  it  the  practice  so  to 
hear  them  has  become  universal ;  and  a  conference  with  my 
brethren  of  this  department  enables  me  to  say  that  no  seri- 
ous question  has  ever  been  entertained  as  to  the  regularity 
of  the  proceeding. 

The  assignee  in  bankruptcy,  Mr.  Carroll  Whitaker,  suc- 
ceeds to  the  rights  of  Hamilton  only,  and  is  bound  by  the 
proceedings  commenced  (Cleveland  agt.  Boerum,  24  N.  Y., 
613).  He  had  an  opportunity  to  "defend,  if  defense  could 
be  made,  and  not  having  done  so,  but  deliberately  refused, 
he  must  be  held  to  his  election.  Besides  the  evidence  upon 
the  trial,  as  well  as  a  recent  decision  of  the  supreme  court  of 
the  United  States  upon  the  questions  of  usury,  satisfies  me 
that  there  is  no  merit  in  the  defense. 

The  motion  is  denied  with  ten  dollars  costs. 
VOL.  L  16 
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SUPKEME  COURT. 

BERNARD  LEARY  agt.  GILBERT  LEAEY  et  al. 

Partition,  real  estate  —  title  —  aliens  in  possession  —  escheat. 

Where  an  owner  of  real  estate  dies  possessed  thereof,  leaving  a  widow  and 
two  infant  children,  also  leaving  three  brothers  and  one  sister,  all 
residing  in  Ireland  and  aliens,  except  one  naturalized  brother  residing 
here,  on  the  death,  a  few  years  subsequently  to  the  owner's  death,  of 
the  widow  and  the  two  infant  children,  the  title  to  the  premises  vests 
absolutely  in  the  naturalized  brother,  to  the  exclusion  of  the  other 
brothers  and  sisters. 

The  title  to  such  premises  does  not  escheat  to'the  state,  and  the  possession 
thereof  for  twenty  years  does  not  ripen  into  an  adverse  possession 
where  the  occupant  has  been  an  alien  for  five  years  of  that  time  and  not 
entitled  to  hold  real  estate. 

Special  Term,  April,  1874. 

PRIOR  to  the  year  1837,  one  Matthew  Leary  was  owner 
and  possessed  of  the  premises  mentioned  in  the  complaint. 

In  April  of  that  year,  Matthew  Leary  died,  leaving  him 
surviving  a  widow  and  two  infant  children,  all  of  whom  died 
within  a  few  years  after.  At  the  time  of  the  death  of  the 
youngest  child  its  heirs  at  law  were  John  Leary,  Bernard 
Leary  and  Gilbert  Leary,  brothers  of  its  father  Matthew 
Leary,  and  Mary  Blake,  his  sister.  All  of  these  brothers, 
except  John,  and  the  sister  were  aliens,  residing  in  Ireland. 
John  Leary  was  naturalized  in  May,  1834.  About  the  year 
1852,  the  said  Bernard  Leary,  Gilbert  Leary  and  Mary  Blake, 
came  to  this  country.  Gilbert  Leary  at  once  entered  into 
the  possession  of  the  premises  and  collected  the  rents  thereof 
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from  that  time  up  to  the  year  1871,  and  divided  the  same 
into  three  parts,  paying  one  part  to  Bernard  Leary  in  his 
lifetime,  and  after  his  death  to  his  widow,  the  said  Bernard 
Leary  having  died  in  1868,  leaving  him  surviving  his  widow 
and  two  infant  children,  the  plaintiff  and  the  defendant, 
Thomas  Leary  ;  paying  another  part  to  his  sister,  Mary  Blake, 
and  retaining  the  remaining  third  part.  In  February,  1871, 
the  defendant  Gilbert  Leary  conveyed  the  whole  of  said 
premises  to  his  daughter  Catharine  McCabe,  and  in  the  same 
year  the  legislature  passed  an  act  releasing  the  interest  of 
the  state  in  said  premises.  This  action  is  brought  by  the 
plaintiff  for  the  partition  of  these  premises,  claiming  one- 
eighth  part  thereof  for  himself  and  one-eighth  for  his  brother, 
and  one-quarter  each  for  the  defendants  Gilbert  Leary,  John 
Leary  and  Mary  Blake. 

The  defendants  Gilbert  Leary  and  McCabe  claim  that 
they  being  in  exclusive  possession  of  these  premises  partition 
cannot  be  had,  and  also  that  by  virtue  of  the  act  of  the 
legislature  the  land  having  escheated  to  the  state,  Catharine 
McCabe  is  the  owner  of  the  same. 

George  G.  Genet  <&  Geo.  J.  Pelt,  for  plaintiff. 

8.  F.  Hiygins,  for  defendants  Gilbert  Leary  and  McCabe. 

John  T.  Me  Gown,  for  defendant  John  Leary. 

YAN  BRUNT,  J. — It  will  be  noticed  that,  at  the  time  of  the 
death  of  the  last  of  Matthew  Leary's  children,  none  of  the 
brothers  or  sisters  of  Matthew  Leary  were  citizens,  except 
John.  Consequently,  the  whole  of  the  estate  descended  upon 
him,  and  he  became  vested  with  the  whole  title.  The  title 
certainly  did  not  escheat  to  the  state,  because  there  was  a 
naturalized  heir  who  could  inherit.  It  is,  also,  very  clear 
that  the  subsequent  naturalization  of  Gilbert  Leary,  Bernard 
Leary  and  Mary  Blake,  did  not  divest  him,  John,  of  any 
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portion  of  this  estate ;  and,  for  aught  that  I  can  see,  he  is 
entitled  to  the  whole  estate,  to  the  entire  exclusion  of  all  the 
other  defendants. 

Even  if  Gilbert  had  been  in  exclusive  possession  since 
1852,  claiming  title,  his  claim  would  not  have  ripened  into 
such  a  title  as  to  defeat  John's,  because  he  could  not  found 
an  adverse  possession  by  a  claim  of  title  for  twenty  years, 
when,  during  five  of  those  years,  he  was  an  alien,  and  could 
not  hold  real  estate. 

It  is  also  clear  that,  if  John  did  not,  and  could  not,  inherit, 
there  was  an  escheat  to  the  state ;  and  from  1852  to  1867, 
Gilbert,  Bernard  and  Mary  Blake  were  in  possession  ;  and 
that,  in  1867,  Bernard  Leary,  having  died,  his  share  was  repre- 
sented by  his  widow,  and  Bernard  and  Thomas  Leary,  his 
two  sons,  then  minors.  In  1868,  the  state  released  to  all 
parties  in  possession,  any  lands  which  it  might  have  claimed 
had  escheated  to  them,  because  of  the  alienage  of  any  person 
through  whom  they  derived  title.  This  would  confirm  the 
title  of  Bernard  Leary  and  Thomas  Leary,  because  they 
claimed  through  their  father,  who  was  an  alien  at  the  time 
the  descent  was  cast,  but  would  not  apply  to  any  of  the 
others,  as  it  was  their  own  alienage  at  the  time  the  title 
descended,  which  affected  their  title.  Catherine  McCabe 
cannot  be  said  to  beholding  adversely  to  .the  other  parties, 
as  her  claim  to  the  exclusive  possession  is  so  recent  that  it 
could  not  be  claimed  to  have  ripened  into  an  adverse  posses- 
sion. 

Until  1871,  Gilbert  Leary,  Mary  Blake,  and  the  heirs  of 
Bernard  Leary,  were  all  in  possession  ;  and,  almost  imme- 
diately, when  Gilbert  refused  to  account  for  the  rents,  as  he 
had  formerly  done,  this  action  was  commenced. 

As  I  have  before  said,  John  Leary,  being  the  only  citizen, 
upon  the  death  of  the  children  of  his  brother  Matthew  he 
inherited  the  whole  of  the  estate.  The  suggestion  that, 
under  the  will  of  Matthew  Leary,  there  was  a  conversion  of 
the  real  estate  into  personalty,  is  not  sustained  by  the  terms 
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of  the  will,  because  the  power  of  sale  of  the  executors  was 
gone  because  it  was  not  exercised  in  three  years. 

I  think,  therefore,  that  this  action  cannot  be  maintained, 
and  the  complaint  must  be  dismissed. 

It  is  a  hard  case  for  the  other  brothers  and  sister  of 
Gilbert  Leary,  because  it  is  clear  that  he  has  formed  the 
intent  to  deprive  them  of  what  they  are,  as  much  as  he, 
entitled  to. 
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NEW  YOEK  SUPERIOR  COUET. 

ELIZABETH   GONZALES,   administratrix,  &c.,   agt.   THE  NEW 
YOKK  &  HARLEM  RAILROAD  COMPANY. 

Contributory  negligence,  causing  death  —  when  defendant,  in  action  for  dam- 
ages, entitled  to  a  verdict. 

Gonzales,  the  deceased,  resided  at  West  Mount  Vernon,  N.  Y.,  on  the 
west  side  of  theiNew  York  &  Harlem  Railroad  track.  He  took  passage 
on  said  railroad  cars  at  New  York,  for  his  home,  and  arrived  there  in 
the  afternoon  of  the  same  day.  The  train,  in  which  he  took  passage, 
going  north,  runs  on  the  easterly  track  of  the  road;  there  are  other 
tracks  laying  west  of  it.  Gonzales,  as  the  train  stopped,  instead  of 
getting  out  on  the  east  side  and  avoiding  any  other  track,  chose  to  get 
out  on  the  west  side,  and,  before  getting  across  the  track,  was  hit  by  a 
down  express  train,  going  at  full  speed  and  making  a  great  noise,  and 
killed. 

The  evidence  disclosed  that  Gonzales'  vision  was  imperfect,  but  that  he 
could  see  from  ninety  to  one  hundred  feet;  his  hearing,  however,  was 
perfect.  A  witness  testified  that  he  stood  on  the  platform  of  a  smoking 
car  next  to  the  one  at  which  Gonzales  got  out,  and,  as  the  latter  was 
stepping  down,  the  witness  remarked  that  that  was  a  dangerous  place  to 
get  off. 

Assuming,  as  the  court  did,  that  there  was  negligence  on  the  part  of  the 
defendant,  the  negligence  of  the  deceased  was  so  palpable  that  the 
defendant  was  entitled  to  the  direction  of  a  verdict. 

At  Trial  Term,  1875. 

THIS  action,  coming  on  in  its  regular  order  to  be  tried 
before  Mr.  justice  FKEEDMAN  and  a  jury,  after  having  been 
tried  three  times  before,  defendant's  counsel,  at  the  close  of 
the  testimony  on  both  sides,  moved  for  the  direction  of  a  ver- 
dict in  favor  of  the  defendant. 
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The  motion  was  granted,  and  the  following  opinion 
rendered : 

Chauncey  Shaffer,  for  plaintiff. 

I 
Beach  &  JBrown,  for  defendant. 

FREEDMAN,  J. — The  action  being  for  negligence  the  law 
is  well  settled  that  the  plaintiff,  in  order  to  recover,  must 
show  affirmatively  that  the  injuries  complained  of  were  the 
result  of  defendant's  negligence  exclusive,  of  any  other  pri- 
mary cause.  If  the  deceased  was  guilty  of  negligence  which 
contributed,  no  matter  in  how  slight  a  degree,  the  injury 
cannot  be  said  to  have  been  caused  by  defendant's  negli- 
gence exclusively.  The  law  will  not  proportion  the  negli- 
gence of  two  parties  between  them. 

The  plaintiff,  therefore,  was  bound  to  prove  not  only  defend- 
ant's negligence,  but  also  that  Gonzales  was  entirely  free 
from  negligence  on  his  part  which  contributed  to  his  death. 

Has  she  done  it  ?  Has  she  given  sufficient  proof  to  entitle 
her  case  to  be  submitted  to  the  jury  ?  On  the  question  of 
defendant's  negligence  I  shall  assume  that  she  has.  But 
has  she  on  the  question  of  her  husband's  alleged  contribu- 
tory negligence?  That  the  getting  off  of  Gonzales  on  the 
west  side  of  the  train  contributed  to  his  death,  is  too  clear 
for  argument.  But  was  it  negligence?  This  question  must 
be  determined  wholly  irrespective  of  the  question  relating 
to  defendant's  negligence. 

I  admit  that  the  doctrine  of  contributory  negligence  has 
given  rise  to  a  great  deal  of  discussion,  and  that  the  author- 
ities seem  conflicting;  but  in  point  of  fact  they  are  not  — 
at  least  not  in  this  state.  Negligence,  and  consequently 
contributory  negligence,  must  necessarily  be  relative  as  to 
time,  place,  person,  and  surrounding  circumstances.  When 
this  is  kept  in  mind,  and  each  of  the  authorities  is  studied 
in  the  light  of  the  peculiar  facts  upon  which  it  is  based, 
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no  difficulty  is  encountered  in  reconciling  the  decisions  of 
this  state. 

Contributory  negligence  is  undoubtedly  a  question  of  fact, 
and  whenever  it  is  to  be  determined  upon  conflicting  evi- 
dence, or  upon  a  state  of  facts  which,  though  undisputed, 
is  not  conclusive  for  the  reason  that  fair-minded  men  may 
well  differ  "as  to  the  inferences  to  be  properly  drawn  there- 
from, it  must  be  submitted  to  the  jury  and  determined  by 
them. 

But  when  the  evidence  is  not  only  undisputed  as  to  a 
certain  state  of  facts,  but  clear  and  convincing  and  admitting 
of  but  one  conclusion,  it  is  not  only  the  right,  but  the 
duty  of  the  court  to  say,  on  a  motion  for  a  nonsuit  or  for 
the  direction  of  a  verdict,  that,  as  a  matter  of  law,  the  fact 
involved  therein,  viz.,  the  existence  of  contributory  negli- 
gence, has  been  sufficiently  proven. 

This  rule  applies  to  every  question  of  fact  on  the  trial  of 
a  civil  cause.  It  has  always  been  the  .rule,  it  is  the  rule  now, 
and  in  all  probability  it  will  remain  the  rule  in  civil  cases. 
The  difficulty  never  has  been,  and  never  will  be,  in  the  rule, 
but  in  the  application. 

This  being  so,  the  rule  applies  with  peculiar  force  to  the 
question  of  contributory  negligence.  For  before  the  case 
can-  go  to  the  jury,  it  must  appear  affirmatively,  as  part  of 
plaintiffs  case,  that  he  did  not  contribute  by  his  own  fault. 

There  must  be  tangible  proof  upon  this  point,  or  at  least 
the  attending  circumstances  must  be  such  as  to  show  it.  A 
bare  presumption  is  not  sufficient.  This  has  been  expressly 
held  in  Button  agt.  Hudson  R.  R.  R.  Co.  (18  N.  Y.,  248) ; 
Squire  agt.  Central  Parky  N.  &  E.  R.  R.  R.  Co.  (4  Jones 
<&  Sp.,  436) ;  Warren  agt.  N.  T.  Central  R.  R.  Co.  (44  N. 
F.,  465). 

And  that  it  is  the  duty  of  the  court  either  to  nonsuit  a 
plaintiif  or  to  direct  a  verdict  against  him,  whenever  his  proof 
upon  this  point  does  not  come  up  to  the  required  standard, 
has  again  been  expressly  laid  down  by  the  court  of  appeals 
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since  the  case  at  bar  was  before  that  court  tor  the  second 
time.  The  following  three  cases  selected  from  a  number  will 
show  this : 

In  ffarty,  Administratrix,  <&c.,  agt.  The  Central  R.  R. 
Co.  of  New  Jersey  (42  N.  Y.,  468),  the  verdict  was  sought 
to  be  upheld  on  the  ground  that  the  failure  of  the  company 
to  give  the  signals  which  the  law  requires  to  be  given  for  the 
protection  of  travelers  upon  highway,  was  negligence  j^r  se. 
But  the  general  term  set  aside  the  verdict,  and  on  affirming 
this  decision  and  rendering  judgment  absolute  against  the 
plaintiff,  EARL,  Oh.  C.,  said:  "I  also  reach  the  conclusion, 
that  the  intestate  was  guilty  of  negligence  contributing  to  the 
accident.  *  *  *  There  was  nothing  to  obstruct  his 
view.  All  he  had  to  do  before  he  passed  upon  the  north 
track  was  to  look,  and  the  neglect  of  this  ordinary  precaution 
cost  him  his  life.  It  was  not  necessary  for  him  to  go  upon 
the  north  track  to  avoid  collision  with  the  eastward  bound 
train.  He  could  have  gone  between  the  tracks.  Instead  of 
doing  this,  he  needlessly  and  thoughtlessly  went  upon  the  north 
track  with  his  back  toward  the  coming  train.  When  he  was 
upon  the  railroad  track,  he  knew  he  was  in  a  place  of  danger 
and  that  he  might  be  killed ;  and  hence  it  was  his  duty 
to  use  his  eyes  and  ears,  and  to  take  at  least  ordinary  precau- 
tion to  save  his  life.  Not  having  done  this,  I  believe  it  is 
now  well  settled  that  no  damages  can  be  recovered  on  account 
of  his  death."  Mr.  justice  FOSTER  who  had  delivered  the 
opinion  of  the  court  on  the  second  appeal  in  the  Gonzales 
case,  concurred  in  this  opinion  of  EARL,  Ch.  C. 

In  Gorton  agt.  The  Erie  Railroad  Co.  (45  N.  Y.,  660), 
the  plaintiff  had  a  verdict  at  the  circuit  and  the  general  term 
upheld  it.  But  the  court  of  appeals  reversed  the  judgment, 
and  in  doing  so,  ALLEN,  J.,  said  (p.  664)  :  The  doctrine  has 
been  declared  by  this  court,  and  reaffirmed,  that  a  traveler 
approaching  a  railroad  track  is  bound  to  use  his  eyes  and  ears 
so  far  as  there  is  an  opportunity,  and  when,  by  the  use  of 
those  senses,  danger  may  be  avoided,  notwithstanding  the 
VOL.  L  17 
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neglect  of  the  railroad  servants  to  give  signals,  the  omission 
of  the  plaintiff  to  use  his  senses  and  avoid  the  danger  is  con- 
curring negligence,  entitling  the  defendant  to  a  nonsuit." 

The  next  case,  Phillips  agt.  The  Rensselaer  and  Saratoga 
R.  R.  Co.  (49  N.  Y.,  177),  was  a  case  in  which  the  relation 
of  carrier  and  passenger  existed.  At  the  circuit  the  plaintiff 
was  nonsuited.  The  general  term  set  aside  the  nonsuit  and 
ordered  a  new  trial.  The  court  of  appeals  reversed  the  order 
of  the  general  term  and  affirmed  the  nonsuit  on  the  express 
and  sole  ground  that,  under  the  evidence,  the  plaintiff  was 
guilty  of  contributory  negligence  in  attempting  to  get  on 
board  of  the  train. 

The  plaintiff  contends,  however,  that  in  the  case  at  bar  the 
court  of  appeals  has  settled  the  question  by  deciding  that  the 
case  should  be  submitted  to  the  jury.  But  the  general  term 
of  this  court  has  since  held  that  such  result  does  not  neces- 
sarily follow.  A  brief  reference  to  the  history  of  the  case  is 
therefore  proper. 

On  the  first  trial  evidence  was  given  on  both  sides.  The 
plaintiff  had  a  verdict  and  the  general  term  sustained  it. 
The  court  of  appeals  reversed  the  judgment,  and  ordered  a 
new  trial  on  the  ground  that  the  evidence,  as  it  then  stood, 
showed  that  Gonzales  was  guilty  of  contributory  negligence, 
and  that  for  that  reason  the  plaintiff  should  have  been  non- 
suited (38  N.  r.,  440). 

On  the  second  trial  it  may  be  said  that  no  evidence  was 
given  on  the  part  of  the  defense,  and  that  plaintiff  was  non- 
suited on  her  own  showing.  The  state  of  the  proof,  as  far 
as  it  went,  was  not  the  same  as  on  the  first  trial,  the  plaintiff 
having,  among  other  things,  supplied  evidence  that  her 
husband's  eyesight  was  defective.  Under  these  circumstances 
the  court  of  appeals  held  that  the  nonsuit  was  improper 
(39  How.  Pr.,  407). 

On  the  third  trial  evidence  w^s  again  given  on  both  sides 
and  plaintiff  had  a  verdict.  This  was  set  aside  by  the  general 
term  of  this  court  on  the  ground,  that  from  the  whole  of 
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such  evidence  it  again  appeared,  affirmatively,  that  Gonzales 
was  guilty  of  contributory  negligence  (1  Jones  &  Sp.,  57). 
In  rendering  this  decision  the  court  was  unanimously  of  the 
opinion  that  the  court  of  appeals  did  not  by  its  decision  on 
the  second  appeal,  which  was  taken  by  the  plaintiff,  overrule 
its  previous  decision  on  the  first  appeal,  which  was  taken  by 
the  defendant.  After  a  review  of  the  points  of  difference 
between  the  proof  given  on  the  second  trial  and  that  given 
on  the  third  trial,  it  was  therefore  said  by  JONES,  J.,  who 
delivered  the  opinion  of  the  court : 

"  The  down  express  train  made  a  great  noise.  Several 
witnesses  testified  they  heard  it  coming.  *  *  *  There 
is  no  pretense  that  the  hearing  of  the  deceased  was  defective. 
If  his  eyesight  was  so  defective  as  that  he  could  not  have 
seen  the  express  train  at  a  sufficient  distance  for  him  to 
judge  whether  it  was  prudent  for  him  to  get  off,  still  that 
did  not  absolve  him  from  making  a  reasonable  use  of  his 
organs  of  hearing  to  ascertain  whether  a  train  was  coming. 
The  fact  of  such  impaired  vision,  so  far  from  absolving  him 
from  using  his  organs  of  hearing,  would  seem  to  impose  upon 
him  the  necessity  of  a  more  than  ordinary,  diligent  and 
attentive  use  of  them.  The  evidence  shows  that,  by  the 
reasonable  and  ordinary  use  of  his  organs  of  hearing,  he 
could  have  ascertained  the  approach  of  the  train,  and  would 
have  been  warned  not  to  leave  the  cars  on  which  he  was  a 
passenger  until,  by  the  use  of  his  eyesight  (which  was  not  too 
defective  for  that  purpose),  he  could  satisfy  himself  that  the 
track  was  clear  for  him  to  cross  in  safety.  It  seems  that, 
upon  the  facts  and  the  evidence  now  in  the  case,  the  decision 
of  the  court  of  last  resort,  on  the  first  appeal,  is  conclusive 
against  plaintiff's  right  of  recovery." 

On  plaintiff's  appeal  to  the  court  of  appeals  from  this  deci- 
sion her  appeal  was  dismissed,  and  the  consequence  is  that 
this  decision  constitutes  the  law  which  must  be  applied  to 
this,  the 'fourth,  trial.  It  is  my  duty  so  to  apply  it,  and  the 
only  remaining  question  therefore  is,  whether  the  plaintiff, 
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on  this  trial,  has  supplied  by  evidence  the  defect  in  her  former 
proof. 

On  a  careful  examination  of  the  testimony  I  am  satisfied 
that,  on  the  question  of  contributory  negligence,  plaintiff's 
proof  is  substantially  the  same  as  that  adduced  on  the  trial 
immediately  preceding,  and  that  she  has  failed  to  supply  the 
defect. 

It  again  appears  that  Gonzales'  vision  was  impaired,  but  it 
was  also  shown  that  he  could  see  from  ninety  to  100  feet. 
It  again  appears  that  the  express  train  made  a  great  noise, 
and  this  fact  is  wholly  undisputed.  Plaintiff  herself  swears 
that  when  from  her  house  she  perceived  her  husband  on  the 
train  she  turned  round  to  the  stove  to  fix  his  dinner,  and 
that  while  so  engaged  she  noticed  that  the  express  train 
shook  the  house.  George  Riley,  one  of  plaintiff's  witnesses, 
testified  that  he  was  on  board  of  the  train  with  Gonzales ; 
that  he  heard  the  noise  of  some  other^  train  coming  and  that 
it  struck  him  as  dangerous  for  Gonzales  to  get  off  on  the  west 
side.  He  added,  that  whenever  he  sees  people  get  off  on  that 
side  he  is  afraid  something  might  occur.  Mrs.  Mary  Drew, 
another  of  plaintiff's  witnesses,  testified  that  she  sat  at  one 
of  the  windows  of  her  house  and  that  she  heard  the  express 
train  come  when  it  was  400  feet  from  the  house.  Other 
witnesses  testified  that  they  heard  the  noise  of  the  approach- 
ing express  train ;  and  on  the  part  of  the  defense  it  was  shown 
that  on  a  still  day,  such  as  the  day  in  question  was,  the  noise 
of  an  express  train,  going  at  the  rate  of  speed  at  which  plain- 
tiff claims  this  train  passed,  can  be  heard  for  about  a  mile. 
It  also  appears  conclusively  that  at  the  time  Gonzales  stepped 
off,  the  train  from  which  he  alighted  either  made  very  little 
noise  or  had  ceased  to  make  any.  And  lastly  comes  Zeno 
Hoyt,  the  constable,  who  testified  that  he  was  standing  on 
the  lower  step  of  the  hind  platform  of  the  smoking  car  when 
Gonzales  came  out  of  the  next  car ;  that  he,  Hoyt,  heard  the 
noise  of  the  approaching  express  train  and  of  the  rolling  of 
the  cars,  and  that  such  noise  stopped  him  from  getting  off; 
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that  he  said  to  Gonzales  that  it  was  a  dangerous  place  to  get 
off,  but  that  Gonzales,  nevertheless,  got  off. 

From  this  mass  of  uncontradicted  testimony  it  affirmatively 
appears  that  by  the  reasonable  and  ordinary  use  of  his  organs 
of  hearing,  at  least,  Gonzales  could  have  been  warned  of  the 
approaching  danger.  If  he  omitted  to  make  such  use,  it  was 
negligence.  If  he  did  use  them,  he  must  have  heard  the 
approach  of  the  express  train ;  and  having  heard  it,  it  was 
negligence  on  his  part  to  get  off  and  step  forward  in  the 
manner  he  did.  The  mere  fact  that  he  was  a  passenger  did 
not  relieve  him  from  the  exercise  of  ordinary  care.  He  not 
only  got  off,  but  also  stepped  forward  upon  the  adjoining 
track.  There  is  no  pretense  that  his  hearing  was  defective. 
On  the  contrary,  his  stepson,  Otto  Siebold,  who  is  the  only 
witness  that  made  any  allusion  whatever  to  Gonzales'  hearing, 
testified  that  he  had  never  heard  of  its  being  bad. 

The  case  therefore  falls  within  the  rule  laid  down  by  the 
general  term  of  the  court  on  the  last  appeal,  arid  the  defend- 
ant is  entitled  to  the  direction  of  a  verdict. 
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SUPKEME  COUET. 
PHILIP  GKUSSY  agt.  CHARLES  G.  SCHNEIDER  and  another. 

A  tender  of  interest  money,  when  insufficient  to  prevent  a  foreclosure  of  mort- 
gage for  the  principal. 

A  tender,  to  be  valid,  must  be  made  to  the  creditor,  or  to  some  person 
authorized  to  receive  it  on  his  behalf. 

A  bank  check  is  not  a  legal  tender;  and  where  such  a  check  is  returned 
to  the  debtor  promptly,  with  the  information  that  the  interest  (the 
amount  of  the  check)  must  be  paid  at  the  residence  of  the  creditor 
immediately,  or  he  will  proceed  to  foreclose  the  mortgage  for  both 
principal  and  interest,  and  the  debtor  has  ample  time  to  act  upon  this 
information  before  the  thirty  days  expire  in  which  the  principal  will 
become  due  for  non-payment  of  the  interest,  but  chooses  to  regard  a 
tender  he  had  made  of  the  interest  to  a  person  not  authorized  to  receive 
it,  and  by  whom  it  was  refused  on  that  express  ground,  as  a  valid  tender 
in  law,  and  to  take  the  consequences,  there  is  no  good  reason  why  equity 
should  relieve  him  from  a  position  in  which  he  has  voluntarily  placed 
himself. 

New  York  Special  Term,  February,  1875. 

George  A.  Slack,  for  plaintiff. 

William  H.  Amoux,  for  defendant  Schneider. 

VAN  YORST,  J.  —  The  mortgagor  claims  to  have  tendered 
the  interest  due  on  the  mortgage  within  thirty  days  after  the 
10th  day  of  January,  1874,  when  the  same  was  payable. 

The  facts  in  regard  to  the  tender,  stated  shortly,  are  as, 
follows :  On  the  9th  January,  1874,  the  plaintiff,  at  Maspeth, 
Queens  county,  New  York,  his  residence,  wrote  to  the  defend- 
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ant  that  the  installment  of  interest  was  due,  and  "  that  he 
must  come  and  see  him," 

On  the  twenty-sixth  day  of  January,  the  mortgagor,  at  New 
York  city,  inclosed  to  the  plaintiff  his  check  on  the  West 
Side  Bank,  New  York,  dated  the  twenty-seventh  day  of 
January,  for  the  interest  due  on  the  tenth  previous. 

The  letter  with  the  check  inclosed  was  received  by  the 
plaintiff  on  the  thirtieth  day  of  January,  at  Maspeth. 

The  plaintiff  brought  the  check  to  the  city  of  New  York, 
and  delivered  the  same  to  George  A.  Black,  an  attorney  and 
counselor  at  law,  and  requested  him  to  return  the  check  to 
the  defendant.  This  was  on  or  before  the  third  of  February. 
Mr.  Black,  on  the  fourth  of  February,  returned  the  check  to 
the  defendant  in  a  letter,  in  which  he  stated  that  he  was 
instructed  by  the  plaintiff  to  notify  him  that,  he  would  not 
receive  the  check  in  payment  of  interest,  as  he  had  already 
told  him  he  would  not  be  troubled  to  collect  his  interest  in 
that  way.  The  letter  closes  as  follows  :  "  I  am  also  instructed 
to  say,  that  unless  you  pay  the  interest  in  full,  at  once,  with 
interest  on  the  sum  from  date  when  due,  and  eighteen  dollars 
paid  for  insurance,  he  will  foreclose  the  mortgage."  The  day 
after  the  receipt  of  his  letter,  the  defendant,  or  a  person  in 
his  behalf,  called  upon  Mr.  Black  and  tendered  to  him  the 
amount  of  the  interest  due,  in  legal  tender  notes. 

This  was  on  the  fifth  or  sixth  of  February.  Mr.  Black 
informed  the  person  making  the  tender  that  he  had  no 
authority  to  receive  the  interest,  and  that  the  plaintiff 
desired  the  interest  paid  to  him  at  Maspeth. 

The  person  making  the  tender  then  stated  that  there  was 
a  letter  from  the  plaintiff  directing  him  (Black)  to  receive 
the  interest.  Mr.  Black  replied,  that  if  such  a  letter  was 
produced  he  would,  of  course,  receive  it.  No  such  letter  was 
produced,  and  Mr.  Black  declined  to  take  the  money. 

Plaintiff  testified  that  *he  gave  Mr.  Black  no  authority 
to  receive  the  interest  for  him.  That  the  bond  and  mort- 
gage were  not  left  with  him,  and  Mr.  Blake  has  testified 
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that  plaintiff's  instructions  to  him  were  to  return  the  check 
to  the  defendant,  and  that  upon  such  instructions  he  wrote 
the  letter. 

It;  cannot  be  well  claimed  that  the  check  sent  to  the 
plaintiff  on  the  twenty-sixth  of  January  was  a  payment  of 
the  interest ;  what  was  subsequently  done  by  the  defendant 
shows  that  he  did  not  so  regard  it.  The  plaintiff'  was  not 
bound  to  accept  a  check  as  payment  of  the  interest.  It 
is  true  that  the  previous  installment  due  in  July,  1873, 
had  been  paid  in  that  way.  But  the  letter  inclosing  that 
check  remained  in  the  post-office  at  Maspeth  several  weeks 
before  it  was  received  by  the  plaintiff,  and  then  only  when 
the  defendant  called  upon  him  to  ascertain  why  he  had 
not  acknowledged  its  receipt. 

Plaintiff  and  defendant  then  together  went  to  the  post- 
office,  and  received  the  letter  and  check.  The  plaintiff 
was  ignorant  of  the  letter  being  there. 

The  collection  of  that  check  entailed  upon  the  plaintiff, 
who  is  a  vendor  of  milk,  some  trouble  incident  to  its  pre- 
sentment for  payment.  The  check  was  drawn  on  a  bank 
in  New  York,  located  up  town,  and  was  made  payable 
to  plaintiff's  order.  Before  he  could  draw  the  money,  he 
was  obliged  to  be  identified  at  the  bank.  Plaintiff  says 
that  on  this  occasion  he  notified  defendant  that  he  would 
not  receive  a  check  in  future  for  interest,  that  he  could 
not  be  troubled  in  that  way.  The  defendant  denies  such 
notification. 

But  whether  he  gave  such  notification  or  not,  plaintiff 
was  not  obliged  to  take  an  uncertified  check  for  interest, 
and  assume  the  trouble  and  risk  incident  to  its  collection. 
A  check  is  not  a  legal  tender  —  certainly  not  if  objected 
to.  It  was  the  duty  of  the  mortgagor,  when  the  interest 
was  due,  to  seek  his  creditor  and  tender  the  amount  due 
to  him  or  to  his  authorized  agent  (Smith  agt.  Smith ,  25 
Wend.,  405 ;  Smith  agt.  Smith,  2  Hill,  351  ;  Tools  agt. 
Turnlridye,  2  Mees.  <&  W.,  223). 
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Nor  was  the  tender  to  Mr.  Black  on  the  fifth  or  sixth 
February  good.  Black's  simple  duty,  under  his  limited 
employment,  was  to  return  the  check.  He  had  not  been 
intrusted  with  the  bond  and  mortgage,  which  would  inform 
him  of  the  amount  due,  and  when  due. 

And,  as  he  was  not  authorized  to  receive,  he  was  in  no 
position  to  indorse  a  payment  of  interest  on  the  bond.  Nor 
was  there  any  hardship  or  trick  in  his  refusal  to  receive.  He 
frankly  advised  the  party  that  he  could  not  take  the  money, 
and  stated  that  the  same  must  be  paid  to  the  plaintiff  at 
Maspeth. 

And  there  was  ample  time  in  which  such  payment  could 
yet  be  made,  before  the  thirty  days  should  expire,  in  which 
the  interest  might  be  paid,  to  protect  a  default  through  which 
the  principal  sum  became  due.  A  tender,  to  be  valid,  must 
be  made  to  the  creditor,  or  to  some  person  authorized  to 
receive  it  on  his  behalf.  In  Kirton  agt.  Braithwaith  (1  Mess. 
(&  W.,  310)  the  attorney  wrote  to  the  debtor : 

"  I  am  instructed  by  my  client,  Mr.  James  Kirton,  to  apply 
to  you  for  payment  of  the  sum  of  £3  6s.  9d.,  due  from  you  to 
him ;  and  I  have  to  inform  you  that,  unless  the  same, 
together  with  my  charge,  as  under,  is  paid  at  my  office  by 
Wednesday  next,  at  12  o'clock,  proceedings  will  be  com- 
menced against  you,  for  the  recovery  thereof,  without  delay." 

The  items  of  the  debt  and  charges  were  written  under. 

On  Wednesday,  at  10  o'clock,  an  agent  of  the  debtor  went 
to  the  attorney's  office,  and  there  saw  a  boy,  to  whom  he  ten- 
dered the  amount  of  the  debt  only. 

The  boy  refused  to  accept  unless  the  attorney's  charge  was 
paid.  At  11  o'clock  of  the  same  day  the  suit  was  com- 
menced. The  tender  was  held  good. 

The  court  held  (PAEKE,  B.,  dubitante)  that  the  letter  which 
authorized  the  payment  of  the  debt  at  the  attorney's  office, 
conveyed  an  implied  authority  that  somebody  would  be  there 
to  receive  what  was  justly  due.  There  was  no  question  in 
the  case  but  that  the  attorney  had  beeh,  and  was  authorized, 
VOL.  L  18 
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himself  to  receive  the  money,  or  that  a  tender  to  him  would 
have  been  good.  He  was  employed,  as  the  letter  showed,  to 
collect  and  receive  the  debt.  The  only  question  was,  whether 
a  tender  to  the  boy  was  sufficient. 

"  The  attorney  was  bound  either  to  attend  himself,  or  to 
leave  a  clerk  to  receive  it."  It  was  an  improper  attempt,  on 
the  part  of  the  plaintiffs  attorney,  to  get  the  costs  of  the  writ. 
But,  in  this  case,  as  Mr.  Black  had  not  been  employed,  and 
was  not  authorized  to  receive  the  money,  so  he  stated  to  the 
person  who  made  the  tender  that  he  had  no  authority,  but 
that  the  money  must  be  paid  to  the  plaintiff  at  his  residence. 

There  is  no  evidence  of  a  design  to  entrap  the  defendant 
into  a  default,  so  as  to  make  the  whole  sum  secured  to  be 
paid  instantly  due,  or  to  involve  him  in  the  expense  of  a  fore- 
closure suit.  The  complaint  in  this  action  was  not  verified 
until  the  eighteenth  day  of  February ',  more  than  twenty  days 
subsequent  to  the  refusal,  by  Mr.  Black,  to  receive  the  money. 
When  a  creditor  keeps  out  of  the  way,  to  prevent  a  tender  of 
the  amount  due  him,  a  suit  commenced  by  such  creditor,  for 
the  recovery  of  the  debt,  will  be  stayed  upon  the  payment  of 
the  amount  due,  without  costs.  But  when  a  mortgagor  has, 
from  mere  neglect,  failed  to  perform  his  contract,  whereby 
the  whole  debt  becomes  due  and  payable,  according  to  the 
terms  of  the  mortgage,  the  court  will  not  interfere  to  relieve 
him  without  a  tender  of  payment  of  the  whole  debt  (.Noyes 
agt.  Clark,  7  Paige  ;  Jervis&gt.  Ferris,  28  Barb.,  29  ;  Dwight 
agt.  Webster,  32  Barb.,  47). 

The  defendant  in  this  case  does  not  claim  that  he  has  been 
deceived  or'  led  into  his  present  condition  by  any  surprise, 
trick  or  artifice.  The  plaintiff  has  not  kept  out  of  the  way, 
but,  on  the  other  hand,  advised  defendant  early  where  he 
could  be  found,  and  the  interest  might  be  paid.  His  check 
was  seasonably  returned ;  and  at  the  time  of  the  alleged  ten- 
der and  refusal  of  the  same,  he  was  informed  by  Mr.  Black 
that  the  interest  might  be  paid  to  plaintiff —  that  he  was  not 
authorized  to  receive  it. 
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Defendant,  had  he  been  disposed  to  act  upon  this  informa- 
tion, had  ample  time  in  which  to  pay  before  default.  The 
defendant  chose  to  regard  the  tender  to  a  person  not  author- 
ized to  receive  it,  and  by  whom  it  was  refused  upon  that 
express  ground,  as  a  valid  tender  in  law,  and  to  take  the  con- 
sequences. There  is  no  good  reason  assigned  why  equity 
should  relieve  him  from  a  position  in  which  he  seems  volun- 
tarily and  upon  full  consideration  to  have  placed  himself. 

As  the  tender  was  not  good  there  must  be  judgment  of 
foreclosure  ordered. 
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SUPREME  COURT. 

JOHN  KNEIB,  appellant,  agt.  THE  PEOPLE,  respondents. 

Sanitary  ordinances — publication,  when  necessary  —  conviction  for  setting 
adulterated  milk. 

When  sanitary  ordinances  are  required  to  be  published  before  they  go  into 
effect,  the  requirement  is  essential  and  the  publication  must  be  made 
in  the  manner  required  before  the  court  can  take  cognizance  of  the 
ordinance. 

Where  an  individual  is  charged  and  prosecuted  for  keeping  and  selling 
adulterated  milk,  under  the  rules  and  regulations  established  by  the 
board  of  health  (Code  of  1866  and  amendments),  he  cannot  be  convicted 
under  section  45  of  that  sanitary  code,  wvhere  it  is  made  to  appear  that 
the  ordinance  has  not  been  published  as  by  the  act  required. 

General  Term,  First  Department,  November,  1875. 

APPEAL  by  certiorari  from  a  conviction  at  the   special 
sessions. 


Laurence  &  Waehner,  for  appellant. 
B.  K.  Phelps,  for  respondents. 

BRADY,  J.  —  The  plaintiff  in  error  was  charged  with  keep- 
ing and  exposing  for  sale  adulterated  milk,  convicted  and 
fined  $100.  It  does  not  appear  from  the  complaint  made 
whether  he  was  to  be  prosecuted  under  the  act  of  1864  (chap. 
544,  sec.  1)  or  under  the  rules  and  regulations  established  by 
the  board  of  health,  under  the  act  of  1866  (Laws  of  1866, 
vol.  1,  p.  138,  sec.  20)  and  the  acts  amendatory  thereof  passed 
in  1867  and  1874  (Laws  of  1867,  chap.  956,  sec.  10;  Laws 
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of  1874,  chap.  630,  sec.  15).  The  act  of  1864  requires  that 
the  offender  should  have  knowledge  of  the  adulteration. 
There  was  no  charge  or  proof  of  this  on  the  trial.  The  evi- 
dence, on  the  contrary,  established  the  fact  clearly  that  the 
milk,  as  delivered  to  him,  was  kept  for  sale.  No  change  of 
it  had  been  made  or  attempted.  The  rules  and  regulations 
or  ordinances  or  decrees  of  the  board  of  health  were  not 
proved  upon  the  trial  ;  they  were  not  produced.  The  act  of 
1866  declares,  that  before  the  ordinances  shall  take  effect  the 
board  shall  publish  them  in  the  manner  stated  (Sec.  20). 
There  was  no  proof  of  this  publication.  When  ordinances 
are  required  to  be  published  before  they  go  into  effect,  the 
requirement  is  essential  and  the  publication  must  be  made  in 
the  designated  mode  (Dillon  on  Municipal  Corporations, 
265,  and  cases  cited}.  This  being  a  prerequisite  the  court 
could  not,  in  a  case  like  this,  take  cognizance  of  the  ordinance. 
The  statute  qualified  the  power  to  make  rules  and  regulations 
by  declaring  that  to  be  effective  they  must  be  published. 
The  court  could  not  assume  that  this  ceremony  was  performed, 
and  thus  render  it  unnecessary  to  prove  either  the  publication 
or  the  ordinance,  or  to  produce  the  latter.  Assuming,  there- 
fore, that  the  prosecution  of  the  plaintiff  in  error  was,  as  it  is 
stated  to  have  been  in  the  return,  for  a  violation  of  section 
45  of  the  sanitary  code,  a  sanitary  ordinance  of  the  health 
department  of  the  city  of  New  York,  it  was  necessary,  to 
make  the  section  binding,  that  the  publication  referred  to 
should  have  been  made,  and  as  a  necessary  legal  sequence  to 
prove  the  fact  in  order  to  justify  a  conviction  for  the  viola- 
tion of  any  of  its  provisions.  This  not  having  been  done,  the 
conviction  was  erroneous  and  must  be  reversed  (Harker  agt. 
The  Mayor,  17  Wend.,  199).  The  subject  of  adulterated 
milk  is  one  of  vast  importance  to  the  people  of  this  city, 
involving  health  and  life.  The  vendor  of  such  an  article 
deserves  and  should  receive  punishment,  but  the  process  by 
which  the  adulteration  is  determined  should  be  free  from 
doubt.  If  by  tests  made  by  scientific  men  the  lactometer  or 
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lactodensemeter  furnishes  only  questionable  evidence  of  adul- 
teration, it  should  not  be  regarded  as  sufficient  to  warrant  a 
conviction.  There  should  be  superadded  evidence  which 
would  remove  the  doubt  and  if  analysis  be  necessary  for  the 
purpose  it  should  be  made.  The  milk  supposed  to  be  adul- 
terated and  offered  for  sale  can  be  purchased  and  so  tested 
that  the  result  must  be  certain  beyond  a  reasonable  doubt. 
The  testimony  given  on  the  trial  herein  and  presented  on 
this  appeal  establishes  clearly  that  such  a  test  can  be  made.  It 
may  be  troublesome,  but  the  board  of  health  seems  to  be 
vested  with  the  necessary  power  to  have  it  done,  and  the 
duty  of  protecting  the  community  from  illegal  traffic,  of 
which  it  is  a  dangerous  element,  demands  careful  and  rigid 
scrutiny.  When  the  proof  is  certain  the  punishment  should 
be  as  severe  as  the  law  permits. 

Judgment  reversed. 

DANIELS,  J.,  DAVIS,  P.  J.  —  We  concur  in  the  conclusion 
for  the  reason  that  the  evidence  was  not  sufficient  to  justify 
the  conviction. 
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SUPEEME  COURT. 

THE  PEOPLE  ex  rel.  PATRICK:  GRATTAN  agt.  JESSE  C. 
DAYTON,  supervisor  of  the  town  of  Watervliet,  in  the 
county  of  Albany. 

Assignment  of  unearned  fees  try  a  public  officer — when  valid  —  not  against 

public  policy. 

A  declaration  or  admission  of  payment  made  by  an  assignee  of  unearned 
fees  of  a  public  officer,  after  he  has  parted  with  his  interest  therein, 
cannot  affect  the  transfer;  nor  is  it  evidence  of  payment  as  against  the 
second  assignee  or  in  favor  of  the  assignor,  unless  the  latter  made  it 
without  notice  of  the  transfer,  even  though  he  has  possession  of  the 
assignment  itself,  as  it  is  a  transfer  of  a  claim  for  fees  earned  and  to  be 
earned,  and  not  an  obligation  of  the  assignor  to  pay  money. 

The  fees  of  a  public  officer  (justice  of  the  peace),  earned  and  unearned, 
are  capable  of  assignment.  Those  unearned  having  no  actual  existence 
rest  in  expectancy  merely,  and  the  transfer  is  valid  in  equity  as  an 
agreement  when  they  are  brought  into  existence.  The  case  of  Field  agt. 
Mayor,  &c.,  of  New  York  (6  N.  Y.,  179)  settles  this. 

Also,  the  same  case  is  authority  for  holding  that  such  an  assignment  is 
not  void  on  the  ground  that  it  is  against  public  policy. 

The  case  is  different  from  an  assignment  of  a  salary  of  a  public  officer  not 
earned  when  made  (see  the  cases  of  Bliss  Agt.  Lawrence,  and  Bliss  agt. 
Gardner,  48  How.  Pr.  S.,  21,  decided  in  the  Court  of  Appeals);  because 
unearned  fees  depend  for  their  allowance  upon  the  performance  of  the 
service. 

In  the  case  of  a  salary  the  compensation  is  founded  upon  a  general  ser- 
vice which,  from  his  possession  of  the  office,  the  incumbent  is  supposed 
to  have  performed,  and  in  the  case  of  fees  each  item  is  to  represent 
work  actually  done,  for  which,  when  completely  finished,  the  law  fixes 
the  compensation  —  that  which  is  not  done  is  not  allowed  or  paid. 

The  effect  of  granting  the  relator's  application  for  a  mandamus  would  be 
to  take  from  another  the  money  which  the  relator  had  placed  in  his 
hands;  for,  as  between  these  parties,  the  assignment  was  executed  —  the 
relator  consented  that  the  assignee  could  receive  the  money.  If  public 
policy  forbade  the  taking  of  the  assignment,  it  forbade  the  relator  to 
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make  it.     The  parties  are  in  pan  delicto,  and  the  law  will  leave  both 
•where  it  found  them.    Mandamus  denied. 

Rensselaer  Circuit,  November,  1874. 

John  H.  Colby  <&  Martin  I.  Townsend,  for  relator. 

Smith,  Fursman  <&  Cowen,  for  respondent. 

WESTBROOK,  J.  —  This  cause  presents  the  question  whether 
a  writ  of  peremptory  mandamus  should  issue  requiring  the 
respondent  to  pay  over  to  the  relator  the  sum  of  $1,805, 
which  he  has  received  in  his  official  capacity  as  supervisor  of 
the  town  of  Watervliet,  to  pay  bills  which  had  been  audited 
and  allowed  to  the  relator  by  the  board  of  town  auditors  of 
that  town,  for  services  performed  by  him  as  justice  of  the 
peace  of  said  town. 

It  was  conceded  upon  the  trial  that,  for  services  performed 
by  the  relator  as  justice  of  the  peace  of  the  town  of  Water- 
rliet,  there  had  been  audited  and  allowed  to  him  in  the  year 
1873,  the  sum  of  $4,506.05,  which  money  had  been  collectecf 
and  paid  over  to  the  respondent.  It  was  further  conceded 
that  the  respondent  had  paid  to  the  relator  the  whole  of  the 
sum  thus  audited  except  the  sum  of  $1,805,  which  he  has 
refused  to  pay. 

The  reasons  which  the  respondent  assigns  for  not  paying 
to  the  relator  the  said  sum  of  $1,805  are  these:  On  the  6th 
day  of  May,  1873,  the  relator,  for  value  received,  by  an 
instrument  in  writing  duly  executed  by  him,  sold,  assigned, 
transferred  and  set  over  "  unto  Andrew  Alexander,  of  the 
village  of  West  Troy,  so  much  of  any  and  all  account  or 
accounts,  which  I  now  have  against  the  town  of  Watervliet, 
or  against  the  county  of  Albany,  as  a  justice  of  the  peace  or 
otherwise,  or  which  may  hereafter  be  audited  to  me,  or  in 
my  favor  by  the  board  of  supervisors  of  said  town,  as  may 
amount  to  the  sum  of  $1,805,  and  I  hereby  authorize  the 
supervisors  of  said  town,  or  the  county  treasurer  of  said 
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county,  to  pay  said  sum  of  $1,805  to  said  Andrew  Alexander 
or  to  his  heirs  or  assigns,  from  any  audit  or  audits  that  may 
be  made  in  my  favor;  and  this  instrument  shall  be  their 
voucher  for  so  doing."  On  the  7th  day  of  May,  1873, 
Andrew  Alexander  assigned  so  much  of  the  amount  as  had 
been  transferred  to  him  by  Grattan  "  as  shall  amount  to  the 
sum  of  $1,620,"  to  the  respondent,  and  by  the  written  assign- 
ment thereof,  then  made,  declared,  that  it  was  made  "for 
value  received,"  and  authorized  and  empowered  "  the  said 
J.  C.  Dayton  to  hold  and  retain  said  sum  of  $1,620  from 
said  sum  of  $1,805,  when  the  same  shall  be  audited  and 
allowed." 

Andrew  Alexander  died  June  13th,  1873,  and  the  respond- 
ent claims  to  hold  the  sum  of  $1,620  for  his  own  benefit,  and 
the  remainder  of  the  $1,805  for  the  benefit  of  the  estate  of 
Alexander. 

The  relator  claims  :  First,  that  shortly  after  he  had  made 
the  assignment  to  Alexander,  and  without  knowledge  of  the 
transfer  to  the  respondent,  he  repaid  to  Alexander  the  money 
which  it  had  been  given  to  secure ;  and,  second,  that  as  to 
fees  unearned  it  was  void,  because,  being  unearned,  they 
were  incapable  of  being  transferred  by  assignment ;  and  also 
because,  as  he  alleges,  public  policy  forbade  the  assignment 
by  a  public  officer  of  fees  to  be  earned  in  the  discharge  of 
his  duties. 

These  questions  will  be  examined  in  the  order  just  stated  : 

First.  Did  the  relator  pay  to  Mr.  Alexander,  during  his 
life,  the  sum  which  the  assignment  professed  to  secure  ? 

There  was  no  direct  evidence  given  that  the  payment  to 
Mr.  Alexander  was  in  fact  made.  No  voucher  or  receipt 
indicating  that  it  had  been  done  has  been  presented ;  and  no 
witness  at  the  time  present  or  pretending  to  have  been  pres- 
ent testifies  to  the  fact.  It  is  sought,  however,  to  be  estab- 
lished as  follows :  The  assignment  to  Mr.  Alexander  was  on 
file  in  the  town  clerk's  office  of  the  town  of  Watervliet.  Mr. 
Bartholomew  Grattan,  a  son  of  the  relator,  was  the  town 
VOL.  L  19 
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clerk  of  that  town,  and  he  testifies  that  on  the  llth  day  of 
June,  1873,  he  met  Mr.  Alexander,  deceased,  and  the  relator, 
on  the  corner  of  Canal  street  and  Broadway,  in  the  village  of 
West  Troy ;  that  Mr.  Alexander  then  said,  "  Do  you  hold  an 
assignment  in  your  office  for  me,  made  by  your  father  ? "  to 
which  the  witness  answered  "  Yes."  Mr.  Alexander  then  fur- 
ther said,  "  Your  father  has  paid  me,  deliver  to  him  the 
papers."  Whereupon,  the  witness  testified,  on  the  same 
day  he  delivered  to  his  father  the  assignment  —  who  produces 
the  same  upon  the  trial. 

1.  This  evidence  was  not  received  as  against  Mr.  Day- 
ton. It  was  a  declaration  made  by  an  assignor  after  he  had 
parted  with  his  interest,  and  upon  well  understood  and  settled 
principles,  his  admissions  cannot  affect  the  transfer.  A  pay- 
ment to  Alexander,  Mr.  Grattan  having  no  notice  of  the 
transfer  to  Mr.  Dayton,  would  have  been  good ;  but  the 
admission  of  Mr.  Alexander  that  it  had  been  made,  uttered 
after  he  had  parted  with  his  interest,  cannot  establish 
that  fact. 

Neither  can  the  production  of  the  assignment  by  the  rela- 
tor establish  it.  The  instrument  is  not  one  which  obligates 
the  assignor  to  pay  money,  but  is  a  simple  transfer  of  a  claim. 
The  possession  of  a  note  by  a  maker  may  sometimes  be  prima 
facie  evidence  of  its  payment,  because  we  infer  that  the 
holder  would  not  have  surrendered  it  without  payment.  This 
was  an  assignment  of  a  running  account,  for  fees  earned  and 
to  be  earned,  on  file  in  the  town  clerk's  office,  and  the  pos- 
session of  this  paper  by  the  assignor  proves  nothing.  But, 
granting  the  inference  from  the  possession  of  the  paper, 
which  should  ordinarily  be  drawn  from  that  bare  fact  unex- 
plained, to  be  what  is  claimed  by  the  relator,  that  inference 
cannot  be  drawn  in  this  case.  The  manner  of  obtaining  the 
possession  is  explained.  It  was  delivered  to  Mr.  Grattan  by 
the  direction  of  Mr.  Alexander  (assuming  now,  for  the  sake 
of  the  argument,  the  truth  of  the  relator's  evidence),  and  as 
Mr.  Alexander  had,  when  such  direction  was  given,  parted 
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with  his  interest,  the  delivery  was  unauthorized  and  invalid 
as  against  Mr.  Dayton.  We  have  already  shown  that  the 
direct  admission  of  Mr.  Alexander,  that  he  had  been  paid,  is 
not  evidence,  and,  consequently,  the  indirect  admission  of 
such  payment,  which  is  to  be  inferred  from  his  direction  to 
deliver  the  assignment,  cannot  possibly  be.  There  is  then  no 
evidence  admissible  as  against  Mr.  Dayton,  establishing  the 
payment  to  Mr.  Alexander  of  all  or  any  part  oY  the  moneys 
represented  by  the  assignment. 

2.  The  declaration  and  admission  of  Mr.  Alexander,  if 
made,  are  evidence  against  his  estate,  and  if  they  establish 
the  fact  that  the  moneys  represented  by  the  assignment  to 
Alexagder  were  paid  to  him  by  the  relator,  then  the  manda- 
mus must  issue  for  the  difference  between  the  $1,805  and 
the  $1,620,  the  former  being  the  amount  specified  in  the 
assignment  to  Alexander,  and  the  latter  being  the  sum  for 
which  Mr.  Alexander  assigned  to  the  respondent. 

The  fact  of  the  payment  is  an  affirmative  one,  which  the 
relator  must  establish.  The  burden  of  proof  is  upon  him. 
In  considering  the  probabilities  of  the  payment  having  been 
made,  the  obvious  force  of  the  absence  of  any  memorandum, 
or  voucher  establishing  it,  and  the  secrecy  of  it  (no  person 
witnessing  it),  cannot  be  overlooked.  The  sum  was  large, 
$1,805,  and  I  can  scarcely  conceive  that  a  party  accustomed 
to  legal  proceedings  (and  such  the  relator,  a  justice  of  the 
peace,  is),  would  have  paid  so  large  an  amount  of  money, 
taking  no  voucher,  and  in  the  presence  of  no  witness.  If 
the  payment  had  been,  in  fact,  made,  it  is  but  reasonable  to 
expect  better  and  more  satisfactory  evidence  of  the  fact  than 
a  loose  declaration  in  the  presence  only  of  a  son,  upon  a  pub- 
lic street.  It  is  not  the  way  business  is  ordinarily  done,  and 
if  there  was  no  evidence  in  the  case  tending  to  show  that  the 
payment  was  not,  in  fact,  made,  I  should  hesitate  to  find  it  as 
a  fact,  against  a  dead  man's  estate,  upon  the  proof  furnished 
to  establish  it. 

But  the  payment  was  not,  in  fact,  made,  if  the  relator's 
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own  declarations  are  to  be  believed.  Mr.  Henry  Kelley,  the 
deputy  treasurer  of  the  county  of  Albany,  testified,  that  on 
the  30th  day  of  June,  1873  (several  days  after  the  alleged 
declaration  to  the  relator  in  the  presence  of  his  son),  Mr. 
Grattan  applied  to  Nathan  D.  Wendell,  the  treasurer  of  that 
county,  for  the  loan  of  $600  upon  his  town  and  county  bills 
to  be  audited,  alleging  that  he  had  made  an  assignment  of 
such  accounts  to  Mr.  Alexander,  then  deceased,  and  he 
needed  that  sum  to  take  up  the  assignment,  behaving  money 
enough  to  do  it,  if  that  additional  amount  could  be  obtained. 
On  the  faith  of  his  statement  the  $600  was  obtained  from 
Mr.  "Wendell,  and  Mr.  Grattan,  on  the  30th  day  of  June, 
1873,  executed  to  Mr.  Wendell  a  written  assignment  of  his 
bills  which  were  to  be  audited.  The  form  of  the  assignment 
is  identical  with  the  one  given  to  Mr.  Alexander,  except  that 
the  amount  which  the  assignment  secures  is  $600  instead  of 
$1,805.  In  the  fall  of  same  year,  Mi\  Grattan  repeated  to 
Mr.  Kelley  the  conversation  he  had  held  with  him  in  June, 

and   said  he  had  used   the  money  to   pay   the   Alexander 

estate. 

'  Mr.  Kelley  is  an  impartial  and  an  intelligent  witness.  He 
has  no  interest  to  mislead,  and  it  is  scarcely  possible  that 
he  caa  be  mistaken  as  to  the  facts  to  which  he  testifies. 

In  view,  then,  of  these  reasons  :  First.  That  the  burden  of 
proof  is  upon  the  relator  to  establish  the  fact  of  the  payment 
to  Mr.  Alexander.  Second.  That  no  voucher  evidencing  the 
payment  is  exhibited.  Third.  That  no  witness  has  been  pro- 
duced who  saw  it  paid,  and  that  such  payment  is  claimed  to 
have  been  made  without  the  presence  of  a  witness.  Fourth. 
The  unusual  and  suspicious  mode  of  proof  resorted  to  to 
establish  it.  And,  Fifth.  The  declarations  made  to  Mr.  Kelley, 
which,  to  me,  are  satisfactorily  proven.  I  decline  to  find 
that  Mr.  Grattan  made  any  payment;  and,  on  the  contrary, 
I  find,  as  a  fact,  that  no  such  payment  was  made. 

We  are  now  brought  to  the  legal  questions  raised  by  the 
relator:  First.  Were  unearned  fees  capable  of  assignment, 
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they  having  no  existence  at  the  time  of  the  transfer  ?  Second. 
Would  such  an  assignment,  if  attempted,  be  contrary  to  pub- 
lic policy,  and  void  ? 

The  first  of  these  objections  is  disposed  of  by  the  case  of 
Field  agt.  The  Mayor,  &c.,  of  New  York  (6  N.  T.,  179), 
wherein  the  court  of  appeals  hold,  that  "  an  assignment  for  a 
valuable  consideration  of  demands,  having,  at  the  time,  no 
actual  existence,  but  which  rest  in  expectancy  merely,  is  valid 
in  equity,  as  an  agreement,  and  takes  effect  as  an  assignment 
when  the  demands  intended  to  be  assigned  are  subsequently 
brought  into  existence."  This  decision  fully  answers  this 
objection ;  and  it  was  followed  by  the  general  term  of  the 
supreme  court  of  this  district  in  Stover  agt.  Eycleshimer  (46 
jBarbour,  84)  judge  INGALLS  delivering  the  opinion,  which 
has  been  affirmed  in  the  court  of  appeals  (3  Reyes,  620). 

The  second  objection,  that  the  assignment  is  contrary  to 
public  policy,  is  more  formidable.  The  recent  cases  of  Bliss 
agt.  Lawrence  and  Bliss  agt.  Gardner  (48  How.  Pr.  R.,  21),  in 
the  court  of  appeals,  seemed  to  me,  at  first  view,  to  be  con- 
trolling in  this  case  so  far  as  the  assignment  covers  fees  for 
services  not  performed  at  the  date  thereof.  Further  reflec- 
tion, however,  satisfies  me  that  they  do  not,  for  the  following 
reasons : 

First.  Those  cases  were  assignments  of  salaries  of  public 
officers,  not  earned  when  made.  Grattan's  assignment  was 
of  fees,  the  allowance  of  which  depended  upon  the  perform- 
ance of  the  service.  Whatever  objections  founded  upon  rea- 
sons of  public  policy  might  apply  to  the  former,  and  which  are 
so  fairly  stated  by  judge  JOHNSON,  they  do  not  reach  the 
latter.  Judge  JOHNSON  says  :  "  If  such  assignments  are  allow- 
ed, then  the  assignees,  by  notice  to  the  government,  would, 
on  ordinary  principles,  be  entitled  to  receive  pay  directly, 
and  to  take  the  place  of  their  assigns  in  respect  to  the  emol- 
uments, leaving  the  duties  as  a  barren  charge  to  be  borne  by 
the  assignors.  It  does  not  need  much  reflection  or  observation 
to  understand  that  such  a  condition  of  things  could  not  fail 
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to  produce  results  disastrous  to  the  efficiency  of  the  public 
service" 

I  do  not  see  that  this  reasoning  is  applicable  to  the  relator. 
There  were  three  other  magistrates  in  his  town  capable  of 
performing  the  duties,  which  he  has  discharged.  He  was  to 
be  paid,  not  a  salary  for  Iwlding  an  office,  but  fees  for  ser- 
vices actually  done.  The  audit  was  to  be  made  for  work 
performed,  and  without  the  performance,  the  claims  could  not 
be  allowed.  If  he  was  remiss  in  his  duties,  others  could  per- 
form them,  and  if  performed,  the  public  could  not  possibly 
suffer. 

The  case  before  me  is  more  analogous  to  that  of  Field  agt. 
the  Mayor  (&c.,  cited  above,  than  to  those  more  recent  report- 
ed ones  in  Howard.  The  assignor  in  the  Field  suit  seems 
also  to  have  held  an  office,  that  of  public  printer  to  the  cor- 
poration of  the  city  of  New  York,  and  he  made  "  an  assign- 
ment of  all  bills  that  might  become  due  to  him  for  job  print- 
ing, paper,  or  stationery,  done  or  furnished  the  corporation 
of  New  York,  to  the  amount  of  $1,500,"  after  two  other 
assignments  specified,  and  previously  made,  had  been  paid, 
this  assignment  was  enforced  against  the  corporation,  and  the 
assignee  allowed  to  recover. 

The  city  of  New  York  had  an  interest  in  the  faithful  per- 
formance of  the  assignor's  (Jared  W.  Bell)  contracts  for  print- 
ing, and  the  assignment  of  sums  to  become  due,  for  printing 
to  be  performed,  was  just  as  objectionable  on  the  ground  that 
it  was  contrary  to  public  policy,  as  the  assignment  in  this 
case  can  be.  If  having  received  pay  in  advance  would  so  im- 
pair the  "efficiency"  of  Grattan  as  a  justice  of  the  peace  as 
to  make  an  assignment  by  him  void,  then  the  assignment  by 
Bell  could  not  have  "been  upheld  for  he  also,  having  parted 
with  the  compensation  for  work  to  be  done,  would  have  lost 
all  his  "  efficiency  "  as  the  printer  to  the  municipality.  I  am 
aware  that  this  objection  is  not  raised  or  discussed  in  the 
Field  case,  but  a  ground  so  obvious  as  this,  if  applicable,  could 
not  have  escaped  the  attention  of  the  counsel,  and  the  court. 
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In  the  matter  before  me,  as  that  to  which  reference  has 
just  been  made,  the  public  interests  could  not  suffer,  as  the 
performance  of  the  work  was  a  condition  precedent  of  the 
compensation.  A  performance  not  barely  accomplished,  as 
in  case  of  an  officer  with  a  fixed  monthly  compensation,  so  as 
to  make  a  demand  of  the  payment  of  the  salary  only  tech- 
nically legal,  but  a  faithful  and  complete  performance  of  each 
item  allowed.  In  this  case,  compensation  and  discharge  of 
duty  were  pari  passu,  so  completely  and  perfectly,  that  I  can- 
not and  do  not  regard  the  assignment  of  a  salary  as  its  par- 
allel. Then  a  halting  and  indifferent  service  may  suffice  to 
draw  it,  but  Mr.  Grattan  could  not  receive  a  dollar,  until  a 
sworn  board  had  determined  the  completeness  of  each  act, 
for  which  a  charge  was  made.  In  the  one  case,  the  compen- 
sation is  founded  upon  a  general  service,  which,  from  his  pos- 
session of  the  office,  the  incumbent  is  supposed  to  have  per- 
formed, and  in  the  other  each  item  is  to  represent  work  act- 
ually done,  for  which,  when  completely  finished,  the  law  fixes 
the  compensation.  That  which  is  not  done  is  not  allowed 
or  paid. 

Seeing  the  clear  difference  to  which  I  have  alluded  in  the 
cases,  and  in  the  court  of  appeals  having  pronounced  valid 
an  assignment  of  moneys  to  be  earned  by  a  public  printer, 
which  I  deem  to  be  more  analogous  to  this  than  those  in 
regard  to  salaries ;  and  further  believing  that  "  the  dignity  of 
an  office  "  is  largely  upheld  by  the  observance  of  honor  and 
integrity  of  its  possessor,  I  decline  to  hold  this  assignment 
void  on  the  ground  that  it  was  against  public  policy. 

In  reaching  this  conclusion  it  is  not  to  be  denied  that  some 
of  the  cases  in  England,  referred  to  by  judge  JOHNSON,  would 
cover  this ;  but  the  actual  decision  only  reaches  the  transfer 
of  an  unearned  salary.  No  allusion  is  made  in  the  opinion  to 
Field  agt.  The  Mayor  c&c.,  which  therefore  is  not  overruled. 
The  cases  are  to  be  harmonized,  if  possible,  by  the  subordin- 
ate tribunal,  which  while  both  are  left  for  its  guidance  must 
respect  each.  This  can  be  done  by  following  the  cases  in 
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Howard  when  the  question  arises  upon  the  sale  of  an  un- 
earned salary,  and  adhering  to  sixth  of  New  York  when 
unearned  fees  are  assigned,  and  where  only  that  which  has 
been  in  good  faith  earned  can  be  collected.  There  are  reasons, 
as  we  have  endeavored  to  show,  applicable  to  an  assignment 
of  an  unearned  salary,  which  lose  their  force  when  applied  to 
one  of  unearned  fees.  The  former  has  been  pronounced  invalid 
by  one  court  of  dernier  report,  while  the  latter,  it  seems  to  me, 
has  been  sustained  by  the  same  court  in  a  parallel  case,  and 
that  precedent  I  take  for  my  guidance. 

Second.  I  do  not  think  this  objection  is  available  to  the 
relator.  The  effect  of  granting  the  mandamus  which  he 
asks  would  be  to  take  from  another  the  money  which  he, 
the  relator,  has  placed  in  his  hands.  As  between  these 
parties,  I  find  this  assignment  an  executed  one.  The  relator 
consented  that  Alexander  or  his  assigns  could  receive  this 
money.  The  respondent,  as  assignee,  has  it  in  his  possession. 
If  public  policy  forbade  the  taking  iof  the  assignment,  it 
forbade  the  relator  to  make  it.  The  parties  are  in  pari 
delicto,  and  the  law  will  leave  both  where  it  found  them.  If 
this  assignment  was  void,  the  relator  could  have  had  it  so 
.declared  before  the  money  was  received.  He  did  not  do  so, 
however,  but  permitted  Mr.  Dayton  to  appropriate  the 
money  under  it ;  and  by  no  notice  or  objection,  made  prior 
to  its  actual  appropriation  under  the  assignments,  was  its 
complete  application  in  extinguishment  thereof  sought  to  be 
presented.  The  agreement  of  the  parties  is  executed,  the 
money  has  been  applied  with  the  consent  of  the  relator,  and 
the  law  will  leave  it,  where  the  parties  have  voluntarily  and 
without  dissent  appropriated  it. 

Third.  The  relator  has  a  remedy  by  action  to  recover 
this  money,  if  illegally  withheld  from  him  by  the  respondent. 
To  grant  this  suit  would  work  such  great  injustice,  that  I 
decline  to  order  its  issue.  I  fully  concur  in  the  view  which 
judge  CLERKE,  has  taken  in  The  People  ex  rel.  the  Com- 
missioners of  Emigration  agt.  The  Supervisors  of  Rich- 
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mond  County  (22  Row.)  275),  of  the  discretion  of  this 
court  in  granting  or  witholding  the  writ  of  mandamus.  He 
there  likens  it  to  the  power  which  a  court  of  equity  exercises 
in  the  enforcement  of  contracts.  The  discretion  of  the  court, 
it  is  true,  is  not  arbitrary,  but  governed  by  precedents  and 
decisions,  but  still  in  granting  or  withholding  this  remedy,  it 
"  exercises  a  wider  latitude  than  in  ordinary  common-law 
actions,"  confining  its  decision  to  the  circumstances  and 
facts  upon  which  the  application  is  founded.  These  facts 
and  circumstances  proving  this  application  to  be  most  inequi- 
table and  unjust,  the  peremptory  writ  is  also  for  this  reason 
refused.  The  result  of  my  examination  is,  that  the  peremp- 
tory mandamus  asked  for  should  not  be  granted,  but  that  the 
same  should  be,  and  is  hereby  denied. 
VOL.  L  20 
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SUPEEME  COURT. 

HUNTOON,  administrator  agt.  RUSSELL. 

Misdirections  by  the  court  to  the  jury,  when  must  be  reviewed  by  exceptions  as 
error,  and  not  by  motion  for  irregularity. 

The  jury  in  this  case,  after  having  been  out  some  time,  came  into  court 
and  stated  their  inability  to  agree ;  whereupon  the  judge,  among  other 
things,  remarked  that  the  case  was  of  too  much  importance  to  the 
parties  to  have  a  disagreement;  that  the  verdict  was  the  judgment  of 
twelve  men  and  each  man  formed  one-twelfth  part;  that  no  man  should 
be  so  obstinate  as  to  say,  ' '  I  will  have  my  own  way  or  I  will  not  have 
it  at  all,"  because  he  must  remember  that  he  formed  only  one-twelfth 
part;  that  it  was  better  in  cases  of  this  sort  that  a  judgment  of  doubtful 
propriety  be  rendered  than  none  at  all;  because  if  the  jury  should  render 
a  judgment  then  the  parties  would  know  what  their  rights  were  and 
could  act  accordingly;  whereas,  if  they  did  not  render  a  verdict,  no 
progress  was  made  and  the  parties  were  punished  by  the  disagree- 
ment; that  it  was  a  reproach  to  the  administration  of  justice ;  that  courts 
were  organized  that  parties  could  come  in  and  have  their  rights  deter- 
mined, &c. 

The  jury  returned  to  their  room  and  soon  after  came  into  court  and  brought 
in  a  verdict  for  the  defendant.  Exceptions  were  duly  taken  to  the 
remarks  of  the  judge,  which  were  duly  entered. 

Passing  over  one  or  two  preliminary  objections  to  this  motion,  the  judge 
was  of  opinion  that  the  portion  of  the  remarks  to  the  jury,  to  which 
objection  could  fairly  be  taken,  raised  a  question  of  error  rather  than  of 
irregularity,  and  must  be  reviewed  on  bill  of  exceptions  and  not  decided 
on  motion.  Motion  denied., 

Saratoga  Special  Term,  August  31,  1875. 

BOCKES,  J.  —  This  is  a  motion  to  set  aside  the  verdict 
of  a  jury,  and  subsequent  proceedings,  for  irregularity,  or  as 
stated  in  the  order  to  show  cause,  on  account  of  misdirec- 
tions of  the  judge  to  the  jury.  The  irregularity  or  misdi- 
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rection,  relied  on  as  the  basis  of  this  motion,  is  to  the  effect 
following:  That,  the  jury  having  been  out  a  considerable 
time,  came  into  court  and  stated  their  inability  to  agree, 
whereupon  the  judge,  among  other  things,  remarked  that  the 
case  was  of  too  much  importance  to  the  parties  to  have  a  dis- 
agreement; that  the  verdict  was  the  judgment  of  twelve 
men,  and  each  man  formed  one-twelfth  part ;  that  no  man 
should  be  so  obstinate  as  to  say,  "  I  will  have  my  own  way 
or  I  will  not  have  it  at  all"  (because  or  that),  "he  must 
remember  that  he  formed  only  one-twelfth  part ;  that  it  was 
better  in  cases  of  this  sort  that  a  judgment  of  doubtful  pro- 
priety be  rendered  than  none  at  all,  because,  if  the  jury 
should  render  a  judgment,  then,  the  parties  would  know 
what  their  rights  were,  and  could  act  accordingly,  whereas 
if  they  did  not  render  a  verdict  no  progress  was  made,  and 
the  parties  were  punished  by  the  disagreement ;  that  it  was  a 
reproach  to  the  administration  of  justice ;  that  courts  were 
organized  that  parties  could  come  in  and  have  their  rights 
determined."  Some  other  remarks  were  also  made  which 
it  is  deemed  unnecessary  here  to  repeat ;  whereupon  the  jury 
returned  to  their  room,  and  soon  after  came  into  court  with  a 
verdict  for  the  defendant.  Exceptions  were  taken  to  the 
remarks  of  the  judge,  and  were  duly  entered. 

Passing  over  the  objections  urged  against  the  present 
motion  :  (1),  that  it  should  have  been  made  before  the  judge 
who  tried  the  case ;  and  (2),  that  it  is  not  made  in  due  time,  I 
am  of  the  opinion  that  the  portion  of  the  remarks  to  which 
objection  can  be  fairly  taken,  raises  a  question  of  error  rather 
than  of  irregularity. 

In  Green  agt.  Telfair  (11  How.,  260)  it  was  held  that,  while 
all  proper  motives  to  induce  a  jury  to  agree  might  be  earn- 
estly urged,  they  should  be  left  to  entire  freedom  in  their 
deliberations,  without  animadversion  and  without  the  least 
appearance  of  duress  or  coercion.  In  this  case  it  was  consid- 
ered that  the  jury  were  threatened  with  inconvenience,  and 
were  to  some  extent  coerced  and  intimidated,  so  that  their 
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deliberations  were  not  left  free,  and  the  verdict  was  set  aside 
on  motion.  The  course  pursued  by  the  judge  was  deemed 
improper  and  irregular;  not  as  violating  any  rule  of  law 
applicable  to  the  case  to  which  exception  might  be  interposed 
for  error,  but  as  an  irregular  procedure  in  the  conduct  of  the 
trial.* 

In  Caldwell  agt.  New  Jersey  Steamboat  Co.  (47  N.  Y.,  282) 
the  judge  told  the  jury  that  if  they  did  not  agree  he  would 
feel  it  his  duty  to  keep  them  together  until  Monday,  it  then 
being  Thursday.  This  remark  was  held  to  be  one  relating 
to  the  proper  conduct  of  the  trial,  to  be  considered  and  cor- 
rected on  motion,  not  reviewable  on  bill  of  exceptions ;  that 
it  was  to  be  considered  on  the  same  footing  as  a  motion  to 
set  aside  a  verdict  as  for  misconduct  of  the  jury. 

I  think  the  portions  of  the  judge's  remarks  here  subject 
to  criticism,  relate  to  the  manner  in  which  the  jury  should 
take  up  and  consider  the  case.  In 'this  view  they  bore  upon 
the  merits  of  the  controversy  and  were,  in  effect,  instructions 
to  guide  them  in  their  deliberations  and  reasonings.  I  do 
not  allude  here  to  all  the  remarks  of  the  learned  judge,  as 
many  of  them  were,  in  my  judgment,  very  proper,  with  a 
view  to  induce  the  jury  to  reach  unanimity;  but  I  refer  to 
such  as  are  open  to  just  criticism.  The  judge  had  a  right,  as 
was  said  in  Green  agt.  Telfair,  to  urge  the  jury  to  an  agree- 
ment and  to  explain  the  theory  of  a  jury  trial,  and  to  show 
how  it  gave  parties  the  mutual  judgment  of  twelve  minds 
upon  the  questions  at  issue ;  and  he  may  direct  their  atten- 
tion to  the  importance  of  an  agreement,  how  that  would  save 
time  and  expense. 

Now,  in  the  case  in  hand,  the  learned  judge  did  all  this, 
as  it  was  right  he  should  do ;  and,  as  is  claimed,  he  did  more : 
that  he  stated,  and  in  effect  instructed  and  directed  the  jury 
that  it  was  better  in  this  case  that  a  verdict  of  doubtful  pro- 
priety be  rendered  than  none  at  all.  This  was  a  statement 

*  The  case  of  Green  agt.  Telfair  is  now  questioned  as  authority  (Erwin 
agt.  Hamilton,  50  How. ,  32). 
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of  principle,  declared  to  be  applicable  to  this  case  and  bear- 
ing on  the  merits,  and  if  unsound  was  the  subject  of  an 
exception ;  if  wrong,  it  was  a  wrong  instruction.  It  intro- 
duced, if  erroneous,  an  erroneous  element  for  consideration 
into  the  case,  as  regards  the  merits  of  the  subject  the  jury 
were  to  determine.  It  in  no  way  interfered  with  their  free- 
dom of  action  ;  it  involved  no  element  of  coercion  or  intimi- 
dation, or  of  personal  inconvenience,  hence,  it  was  not  an 
irregularity  in  the  conduct  of  the  trial.  Their  deliberations 
were  left  free,  but  a  rule  or  principle  was  given  them  to  gov- 
ern their  reasoning  in  considering  the  merits  of  the  case,  to 
wit:  that  a  judgment  or  verdict  of  doubtful  propriety  was 
better  than  none  at  all.  This  instruction  was  such  as  might 
well  influence  the  jury  in  making  up  their  verdict  when  con- 
sidering the  merits.  So  it  may  be  argued,  and  must  be  infer- 
red, that  the  jury  acted  upon  this  instruction ;  and  this, 
under  the  exception,  raises  a  question  of  law  as  regards  the 
principle  given  them  for  their  guidance.  The  question 
stands,  as  it  seems  to  me,  like  all  alleged  misdirections  of  the 
judge  to  the  jury,  to  be  reviewed  on  bill  of  exceptions,  not  to 
be  considered  on  motion.  I  am  of  the  opinion  that  the  motion 
must  be  denied,  without  attempting  to  determine  the  sound- 
ness or  unsoundness  of  the  instruction  given  by  the  learned 
judge,  above  considered;  and  for  the  reason  that  the  grounds 
of  motion  are  such  as  must  be  reviewed  on  bill  of  excep- 
tions. 

Perhaps  there  may  be,  also,  one  or  two  other  remarks 
worthy  of  discussion,  on  alleged  error,  besides  the  one  which 
I  have  above  quoted  and  given  prominence ;  if  so,  they,  too, 
belong  to  the  same  class,  and  must  be  considered  on  bill  of 
exceptions. 

It  is  not  deemed  of  any  importance  that  one  of  the  mov- 
ing affidavits  is  made  by  a  juror.  He  simply  swears  that  the 
remarks  of  the  judge  had  influence  with  the  jurors  in  their 
deliberations.  This  was  no  more  than  what  would  be  neces- 
sarily implied.  The  case  on  this  motion  would  stand  the 


158  NEW  YORK  PRACTICE  REPORTS. 

Huntoon  agt.  Russell. 

same,  I  think,  were  the  affidavit  of  the  juror  rejected ;  hence, 
the  question  whether  this  affidavit,  being  the  affidavit  of  a 
juror,  can  be  read  to  impeach  the  verdict,  is  without  signifi- 
cance and  need  not  be  examined. 

The  motion  must  be  denied,  with  ten  dollars  costs. 

NOTE.  —  We  think  this  case  will  have  to  be  considered  as  mi  generis.  Its 
like  will  not  be  found  probably  in  the  whole  history  of  jurisprudence. 
The  wonderful  power  of  analysis  and  of  arithmetic  are  conspicuously 
displayed  in  it.  For  instance  twelve  jurymen  are  disintegrated  and 
brought  down  to  one-twelfth  part  of  a  juror  in  order  to  find  one-twelfth 
part  of  the  verdict,  and  while  in  this  state,  these  particles  of  intelligence, 
by  some  effective  process  not  readily  discovered,  are  brought  into  perfect 
unison  and  accord,  and  by  the  multiplication  of  twelve,  each  juror  becomes 
possessed  of  his  full  stature  as  a  juror,  and  the  whole  twelve  are  ready  to 
walk  into  court  and  render  a  unanimous  verdict.  And  it  will  be  seen 
that  it  is  not  essential  that  such  unanimous  verdict  should  be  according  to 
right  and  justice,  because  it  is  better  that  a  judgment  of  doubtful  pro- 
priety be  rendered  than  none  at  all,  as  the  parties'  rights  are  more  easily 
determined  by  a  doubtful  judgment  than  by  none  at  all.  It  is  not  discov- 
ered why  this  principle  may  not  apply  to  the  judiciary  as  well  as  to  jurors. 
For  illustration,  three  judges  are  holding  general  term  of  their  court;  they 
get  bothered  and  perplexed  over  a  case  under  advisement,  and  finally  agree 
to  resolve  themselves  into  one-third  of  a  judge  each,  for  the  purpose  of 
settling  one-third  of  the  decision,  and  by  this  mysterious  power  of  attraction 
their  reason  and  intelligence  become  perfectly  fused  into  unison,  and  by 
the  multiplication  of  three,  they  find  themselves  reinstated  as  three  full 
and  competent  judges,  ready  to  announce  a  unanimous  decision;  whether 
it  is  of  doubtful  propriety  or  not  is  of  no  consequence,  as  long  as  it  is  a 
unanimous  decision. 

It  is  to  be  hoped,  for  the  honor  of  the  judiciary  and  the  legal  profession, 
and  the  security  of  trial  by  jury,  that  another  such  case  may  never  again 
disgrace  the  judicial  records  of  this  state.  —  [REP. 
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BROOKLYN  CITY  COURT. 

JOSEPH  VOWLES  agt.  CHARLES  A.  MURRAY. 

Claim  and  delivery  —  recovery  by  defendant  of  a  portion  —  costs. 

In  an  action  to  recover  the  possession  of  personal  property,  although  the 
jury  may  find  in  favor  of  the  defendant  for  the  greater  portion  thereof, 
yet  if  they  find  in  favor  of  plaintiff  for  any  part  thereof  the  defendant 
is  not  entitled  to  costs. 

And  it  is  immaterial  whether  the  defendant  returns  or  allows  the  property 
to  be  delivered  to  plaintiff  under  the  provisional  writ. 

Special  Term,  December,  1875. 

MOTION  by  plaintiff  to  set  aside  taxation  of  a  bill  of  costs 
in  favor  of  defendant. 

The  action  (against  a  constable)  was  to  recover  the  posses- 
sion of  certain  sugars,  tea,  a  horse,  wagon,  and  other  articles. 
Plaintiff  issued  the  usual  provisional  writ,  and  the  defendant 
not  requiring  the  return  of  the  property  to  him,  it  was  deliv- 
ered to  the  plaintiff. 

At  the  trial,  the  jury  found  in  favor  of  plaintiff  for  the 
sugar,  assessing  its  value  at  eighty  dollars.  And  in  favor  of 
defendant  for  the  other  articles,  assessing  their  value  at  $380. 

The  clerk,  after  taxing  a  bill  of  costs  in  favor  of  plaintiff, 
also  taxed,  under  plaintiff's  objection,  a  bill  of  costs  in  defend- 
ant's favor. 

Plaintiff  thereupon  moved  to  set  aside  the  taxation  of 
defendant's  bill,  upon  the  ground  that  he  was  not  entitled 
to  costs. 

John  B.  Leavitt,  for  motion.' 
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I.  Since  the  Code,  costs  are  recoverable  only  under  the 
Code,  and  in  accordance  with  its  provisions  (Code,  sec.  303). 

II.  Costs  are  allowed,  of  course,  to  plaintiff  upon  a  recov- 
ery in  actions  to  recover  the  possession  of  personal  property 
(Code,  sec.  304),  subject,  of  course,  to  recovering  no  more 
costs  than  damages,  if  the  recovery  is  under  fifty  dollars. 

III.  A  defendant  is  entitled  to  costs  only  when  a  plaintiff 
is  not  (Code,  sec.  305). 

IY.  That  this  action  is  for  the  recovery  of  personal  property 
will  not  take  it  out  of  the  general  rule.  Such  an  argument  can 
only  rest  on  two  grounds :  (a)  That  plaintiff  does  not  recover 
all  sued  for,  which  proves  too  much,  as  such  argument  would 
apply  in  every  case,  e.  g.,  if  he  has  ten  causes  of  action  and 
succeeds  but  in  one ;  or  if  he  sues  for  $500  and  recovers 
but  fifty ;  or  brings  an  action  to  recover  possession  of  two 
pieces  of  real  estate  and  succeeds  only  as  to  one.  In  these 
cases  a  defendant  would  not  pretend^  to  costs.  (5)  That  in 
the  old  action  of  replevin,  in  a  case  like  the  present,  a  defend- 
ant was  entitled  to  costs  also,  and  hence  is  now  (which  was 
the  theory  of  Porter  agt.  Willett,  14  Abb.,  319).  The  answer 
to  that  is  two-fold :  First.  The  action  of  replevin  is  abolished 
(Code,  sec.  69).  The  proceedings  of  claims  and  delivery  are 
now  only  a  provisional  remedy  (Code,  title  7,  sec.  206).  Plain- 
tiff might  have  issued  his  summons  without  availing  himself 
of  this  provisional  remedy,  and  if  he  had  defendant  could 
not  have  been  entitled  to  costs.  And  how  can  defendant 
become  entitled  to  costs  because  a  plaintiff  avails  himself  of 
a  provisional  remedy  granted  by  the  statute,  which  statute 
amply  protects  defendant  by  requiring  plaintiff  to  give 
security,  and  allowing  defendant  to  retake  the  property ; 
Second.  Section  304  of  Code  provides,  in  terms,  for  costs,  in 
these  very  actions,  to  recover  possession  of  personal  property, 
and,  under  familiar  rules  of  construction,  the  legislature  must 
be  deemed  to  have  passed  upon  the  whole  subject  of  costs  in 
these  actions ;  and,  not  having  provided  for  such  a  case  as  the 
present,  defendant's  claim  to  costs  is  invalid. 
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H.    C.   Place,   of  counsel    for  defendant,    contra,    cited 
Porter  agt.  Willett  (14  All.,  319). 

The  Court  (REYNOLDS,  </!)  adopted   plaintiff's  view,  and 
granted  the  motion  setting  aside  the  taxation  of  defendant's 
bill  of  costs,  upon  the  grounds  urged  by  plaintiff. 
VOL.  L.  21 
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SUPREME  COUBT. 

ANNIE  E.  BELL,  administratrix,  &c.,  agt.  JANE  P.  SPOTTS 
et  aL,  administratrix,  &c. 

Negotiable  securities,  found  among  papers  of  a  deceased  owner  —  what  effect 
may  be  given  to  them. 

Where  securities,  such  as  a  due  bill  and  a  promissory  note,  are  found  in 
the  possession  of  a  deceased  at  the  time  of  his  death,  the  presumption 
arising  from  such  possession  is,  that  they  are  evidences  of  indebtedness 
to  the  deceased;  but  this  presumption  may  be  rebutted  by  proof  going 
to  show  a  defense  to  the  admission,  on  the  face  of  the  security,  such  as 
of  its  origin  or  of  the  indebtedness  for  which  it  was  given,  or  of  pay- 
ment of  any  part. 

Where  a  due  bill  is  given  which,  on  its  face,  purports  to  be  for  borrowed 
money  and  there  is  no  proof  of  its  origin  nor  evidence  to  show  any 
defense  to  the  admission  in  the  due  bill  that  it  was  for  borrowed  money, 
nor  any  evidence  of  payment,  the  mere  declaration  of  the  holder,  before 
his  death,  that  he  had  no  claim  to  present  against  the  estate  of  the  maker 
of  the  due  bill,  is  not  conclusive  against  the  admission  of  the  due  bill. 

When  a  promissory  note  is  given  by  S.  to  B. ,  purporting  to  be  for  value, 
and  it  is  proven  on  the  trial  that  the  note  was  given  for  one-half  of  the 
amount  of  the  purchase-money  in  an  intended  purchase  of  a  steamboat, 
which  purchase  is  not  made  and  carried  out  as  agreed  upon  by  B.  and  S., 
but  subsequently  by  B.  and  M.  C.  &  Co.,  the  consideration  of  the  note 
wholly  fails  by  the  act  of  B.  and  remains  in  his  possession  a  worthless 
paper. 

The  assent  of  8.  to  the  second  agreement,  which  contains  a  clause  that  B. 
and  M.  C.  &  Co.  might  each,  individually,  sell  to  S.  a  one-fourth  of  his 
one-half  share  in  the  boat  whenever  S.  saw  fit  to  take  it  and  could  make 
the  requisite  payment  (which  S.  was  under  no  obligation  to  do),  does  not 
show  any  interest  of  8.  in  the  boat,  in  the  absence  of  proof  that  he 
received  from  B. ,  or  from  M.  C.  &  Co.,  such  share  as  the  conditional 
agreement  allowed,  or  that  he  performed  the  conditions  precedent  to  an 
assumption  of  an  interest,  viz. ,  the  having  it  put  in  his  name  and  making 
the  requisite  payment  therefor.  There  is  no  such  proof  in  this  case. 
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New  York  General  Term,  November,  1872. 
Present  —  INGRAHAM,  P.  «/!,  LEARNED,  J. 

THIS  action  was  tried  before  ex-judge  JNO.  SLOSSON,  referee, 
to  whom  the  cause  was  referred  to  hear  and  determine.  Both 
plaintiff  and  defendant  appealed  from  the  judgment,  and  the 
referee's  report  is  as  follows : 

Facts.  First.  On  the  13th  March,  1858,  the  firm  of  Martin 
Cobb  &  Co.,  of  New  Orleans,  and  Robert  A.  Bell  (the  plaintiff's 
intestate)  of  Louisville,  Kentucky,  purchased  at  sheriff's  sale, 
in  New  Orleans,  a  steamboat  called  the  "Eclipse  "  for  $29,000, 
on  a  credit  of  twelve  months,  at  five  per  cent  interest.  The 
purchase  was  made  in  the  name  of  Robert  (not  Robert  A.) 
Bell,  who  gave  his  bond  for  the  purchase-money  with  the 
said  firm  of  Martin  Cobb  &  Co.  as  sureties. 

Second.  On  the  13th  of  March,  1858,  Harry  I.  Spotts,  the 
defendant's  intestate,  at  New  Orleans  aforesaid,  made  and 
delivered  to  said  Robert  A.  Bell  his  promissory  note  of  that 
date,  whereby,  twelve  months  after  date,  he  promised  to  pay 
to  the  order  of  said  Robert  A.  Bell  $15,225,  without  defalcation, 
for  value  received,  negotiable  and  payable  with  eight  per 
cent  interest  from  date  of  maturity.  This  is  one  of  the  notes 
sued  upon  in  this  action,  and  for  the  whole  of  which  the 
plaintiff  claims  judgment. 

The  amount  of  the  note  is  exactly  one-half  of  the  purchase- 
money  of  the  boat,  with  five  per  cent  interest  added  for  one 
year,  that  being  the  period  of  credit  on  the  purchase. 

Third.  Bell  and  Spotts  had  originally  contemplated  or 
intended  to  purchase  the  boat  on  joint  account,  each  to  be 
interested  one-half,  and  this  note  was  given  by  Spotts  to  Bell 
on  account  of,  or  to  represent  his  one-half  of  the  purchase. 
But  this  arrangement  or  plan  was  not  carried  into  effect. 
The  subject  of  the  purchase  was  introduced  by  Bell  and  Spotts 
to  Martin  Cobb  &  Co.  and  an  agreement  was  entered  into  at 
or  about  the  time  of  the  purchase,  fixing  the  rights  and  interest 
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of  all  three  parties,  which  was  afterward  embodied  in  the 
instrument  of  the  24th  of  April  1858,  in  the  fifth  finding  of 
fact  set  out. 

Fourth.  Spotts  at  the  time  of  this  purchase  was  insolvent 
and  out  of  employment,  and  he  continued  insolvent  till 
shortly  before  his  death  in  March,  1864.  Robert  A.  Bell  was 
also  at  this  time  under  pecuniary  embarrassments  and  con- 
tinued more  or  less  so  until  his  death  in  July,  1865.  All 
three  parties,  especially  Bell  and  Spotts,  appear  to  have  been  on 
terms  of  great  friendship  and  intimacy  with  each  other,  and 
one  object  of  Bell  and  Cobb  in  purchasing  the  boat  was  to 
give  employment  to  Spotts  as  captain  or  master  of  the  vessel. 

Fifth.  On  the  24th  of  April,  1858,  an  instrument  in  writing 
of  that  date,  under  seal,  was  executed  at  New  Orleans,  by  said 
Robert  A.  Bell  and  Martin  Cobb  &  Co.,  by  which  they  were 
to  be  owners  each  of  one-half  of  the  boat  and  the  said  parties 
so  executing  the  instrument  thereby  agreed  that  in  consider- 
ation of  the  said  Harry  I.  Spotts  taking  command  of  said 
boat,  they  would  sell  to  him  for  cash  one-fourth  part  of  said 
boat  whenever  he  might  deem  it  proper  to  have  the  same 
placed  in  his  name  and  could  make  the  requisite  payments. 
It  was  further  agreed  between  said  parties,  including  (as 
expressed  in  said  instrument)  Harry  I.  Spotts,  that  the  boat 
should  for  the  present  stand  at  the  custom-house  in  the  name 
of  Robert  Bell  (in  whose  name  the  purchase  was  made  as 
aforesaid).  The  parties  signing  the  instrument  (Martin  Cobb 
&  Co.  and  Robert  A.  Bell)  further,  in  and  by  said  instrument 
agreed  to  be  liable  for,  and  provide  if  necessary,  each  one-half 
of  the  purchase-money,  and  any  losses  that  might  occur,  and 
that  they  would  look  individually  to  Harry  I.  Spotts  for  his 
proportion  of  such  purchase  money  and  losses,  that  is  to  say, 
one-eighth  to  each  party.  Spotts  was  not  a  formal  party  to 
the  instrument,  but  was  cognizant  of  and  assenting  to  its 
terms  and  stipulations. 

Sixth.  Spotts  took  command  of  the  said  boat  as  master 
after  her  purchase,  and  ran  her  in  that  capacity  on  the  Mis- 
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sissippi  and  Ohio  rivers  until  February,  1860,  when  she  was 
wrecked  in  a  hurricane  at  New  Orleans. 

Seventh.  Spotts  never  received  any  transfer  of  the  title  to 
one-fourth  of  the  boat,  and  there  is  no  evidence  that  the  title 
was  ever  out  of  Eobert  Bell  or  in  Robert  A.  Bell  and  Martin 
Cobb  &  Co.,  or  either  of  them.  Spotts  was  unable  until 
shortly  before  his  death  to  pay  in  cash  for  one-fourth  of  the 
purchase-money  of  the  boat.  There  is  no  evidence  that  he 
ever  offered  to  pay  for  one-fourth  of  the  boat,  or  demanded 
that  the  title  to  that  extent  should  be  placed  in  his  name. 

Eighth.  There  was  a  total  loss  on  the  whole  adventure  of 
$38,498.49,  which  by  the  terms  of  the  agreement  of  24th  of 
April,  1858,  would  fall  equally  in  the  first  instance  on  Robert 
A.  Bell  and  Martin  Cobb  &  Co.  in  respect  to  the  entire 
adventure.  On  that  occasion  Spotts  produced  and  exhibited 
to  Martin  Cobb  &  Co.  a  statement  showing  that  Robert  A. 
Bell  had  expended  on  account  of  the  boat  $19,258.66,  he 
stated  that  Bell  had  expended  that  amount  for  the  boat,  and 
that  that  sum  was  the  balance  due  him,  and  I  so  find  the 
fact  to  be.  On  that  statement  an  account  was  made  up  be- 
tween Spotts  and  Martin  Cobb  &  Co.  to  ascertain  and  show 
the  amount  due  the  latter,  which  was  then  adjusted  at  the 
same  amount,  $19,258.66;  the  insurance  moneys  of  the  boat, 
$15,000,  had  been  received  by  Martin  Cobb  &  Co. ;  the  hull 
of  the  boat  had  been  purchased  by  Spotts  and  one  Benedict 
for  $12,000 ;  and  Spotts  had  paid  to  Martin  Cobb  &  Co. 
$3,000,  being  one-half  of  his  one-half  of  the  purchase-money 
of  the  hull.  This  amount  was  credited  to  Spotts  and  Spotts 
settled  with  that  firm  for  one-fourth  of  the  balance  due  them 
by  giving  his  note  for  the  same,  to  wit,  for  the  sum  of 
$4,062.31. 

Ninth.  There  was  never  any  accounting  in  respect  to  the 
boat  between  Martin  Cobb  &  Co.,  and  Bell  and  Spotts,  or 
between  any  of  them,  other  than  the  above  between  Spotts 
and  Martin  Cobb  &  Co. 

Tenth.  On  the  10th  of  February,  1860,  Harry  I.  Spotts, 
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at  Louisville,  Kentucky,  made  and  delivered  to  Robert  A. 
Bell  his  due  bill,  whereby  he  acknowledged  that  there  was 
due  from  him  to  said  Bell  $2,000  for  borrowed  money.  No 
time  of  payment  is  named  in  the  due  bill.  No  part  of  this 
sum  has  ever  been  paid.  This  due  bill,  or  note,  is  also 
claimed  in  this  action  as  due  the  plaintiff  from  Spotts' 
estate. 

Eleventh.  The  note  of  $15,225  has  never  been  paid,  or 
any  part  thereof. 

Twelfth.  At  the  date  of  the  above  transaction  Spotts 
resided  at  Louisville  aforesaid.  He  removed  from  thence  to 
New  York  in  1863,  where  he  continued  to  reside  until  March, 
1864,  when  he  died.  Robert  A.  Bell  resided  in  Louisville 
aforesaid,  and  died  in  the  city  of  New  York  in  July,  1865. 
The  plaintiff  in  this  action  was  subsequently  duly  appointed 
administratrix  of  his  estate  by  the  surrogate  of  New  York, 
and  the  defendants  were  duly  appointed,  by  said  surrogate, 
administrator  and  administratrix  of  the  estate  of  Harry  I. 
Spotts,  after  his  death. 

On  these  facts,  my  conclusions  of  law  are  as  follows : 

First.  In  respect  to  the  note  of  $15,225,  it  having  been 
given  for  one-half  interest  in  the  boat,  the  consideration  of 
it  has  wholly  failed,  by  reason  of  the  arrangement  entered 
into  between  the  parties,  expressed  in  the  agreement  of 
April  24th,  1858.  The  plaintiff,  as  representing  Robert  A. 
Bell,  is  bound  by  the  terms  of  that  agreement,  executed  by 
him  and  Martin  Cobb  &  Co.,  by  which  the  entire  ownership 
of  the  boat  is  declared  to  be  in  said  Robert  A.  Bell  and  Mar- 
tin Cobb  &  Co. ;  and  Spotts  was  to  have  an  election  to 
become  part  owner  with  them,  to  the  extent  of  one-fourth, 
whenever  he  might  deem  it  proper  to  have  the  title  to  said 
one-fourth  placed  in  his  name,  and  would  pay,  in  cash,  one- 
fourth  of  the  purchase-money  of  the  boat.  Until  these  con- 
ditions were  complied  with  Spotts  could  not  have  claimed  an 
ownership  in  the  boat,  nor  any  share  in  its  earnings;  neither, 
on  the  other  hand,  could  Bell  or  Martin  Cobb  &  Co.,  have 
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enforced  payment  from  Spotts  of  one-fourth  of  the  purchase- 
money  of  the  boat. 

The  clause  in  the  agreement  by  which  Bell  and  Martin 
Cobb  &  Co.,  agreed  to  look  individually  to  Spotts  for  his 
proportion  of  the  losses,  one-eighth  to  each  party,  could  not, 
on  any  fair  construction  of  the  agreement,  bind  Spotts, 
although  he  was  cognizant  of  and  assenting  to  that  agreement, 
unless  he  should  become  owner  of  one-fourth  of  the  boat, 
according  to  the  aforesaid  conditions. 

Second.  The  settlement  with  Martin  Cobb  &  Co.  was, 
undoubtedly,  an  admission  by  Spotts  that  he  was  liable  to 
that  firm  for  the  amount  for  which  he  gave  his  note  on  that 
occasion  ;  but  Robert  A.  Bell  was  not  a  party  to  that  settle- 
ment, and  was  not  included  by  it,  as  to  the  amount  of  expen- 
ditures and  losses  then  agreed  upon  between  those  parties ; 
nor  could  he  have  enforced  a  like  payment  from  Spotts  on  the 
ground  of  the  admission  so  made  to  Martin  Cobb  &  Co. 
As  between  Spotts  and  Martin  Cobb  &  Co.,  it  may  be  that 
Spotts  was,  for  some  reason,  willing  to  concede  ownership, 
or  liability  without  ownership,  for  one-fourth  the  losses  on 
his  part,  but  such  concession  would  not  avail  Bell  in  the 
absence  of  the  other  evidence  to  show  such  ownership. 

Third.  In  respect,  therefore,  to  the  note  of  $15,225,  the 
defendants  are  entitled  to  judgment  that  the  complaint  be 
dismissed,  and  I  so  adjudge. 

Fourth.  In  respect  to  the  due  bill  or  note  for  $2,000,  the 
plaintiff  is  entitled  to  judgment  therefor,  with  interest  from  its 
date  to  the  date  of  this  report,  amounting  in  all  to  $3,564.52, 
together  with  the  costs  of  this  action,  to  be  levied  out  of 
the  estate  of  the  said  Harry  I.  Spotts,  and  I  so  adjudge. 

And  thereupon  the  plaintiff  duly  requests  the  referee  to 
find  the  following  further  conclusions  of  facts  and  of  law. 

Facts.  Thirteenth.  The  understanding  or  arrangement  on 
the  part  of  Harry  I.  Spotts  and  between  him  and  Robert 
A.  Bell,  under  which  the  "Eclipse"  was  purchased,  was  that 
the  parties  interested  therein  should  be  as  follows  : 
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Martin  Cobb,  &  Co.,  one-half;  Robert  A.  Bell,  one-half. 
That  one-half,  however  to  really  belong  to  Harry  I.  Spotts, 
being  held  for  him  by  Robert  A.  Bell  and  the  $15,225,  note 
which  represents  the  half  costs,  with  interest,  as  provided  in 
the  terms  of  sale,  was  given  by  Spotts  to  Bell,  to  reimburse 
him  the  one-half  of  the  cost  provided  by  him. 

Fourteenth.  That  subsequently  was  made  the  arrangement 
shown  by  the  agreement  of  April  24th,  1858. 

Fifteenth.  That  notwithstanding  the  agreement  of  April 
24th,  1858,  as  between  Robert  A.  Bell  and  Harry  I.  Spotts, 
Mr.  Bell  continued  to  represent  the  half  interest  in  the 
"  Eclipse "  solely  for  account  of  Harry  I.  Spotts  who  was 
entitled  to  the  earnings  and  responsible  for  the  losses  thereof. 

Sixteenth.  That  the  original  arrangment  under  which  the 
note  was  given  was  modified  by  the  arrangement  shown 
by  the  agreement  of  April  24th,  1858,  and  the  liability  of 
Harry  I.  Spotts  on  the  note  reduced  proportionately. 

Seventeenth.  (If  the  referee  finds  the  fifteenth  omit  the 
seventeenth.)  That  from  execution  of  the  agreement  of  April 
24th,  1858,  by  the  permission  of  Robert  A.  Bell,  Harry  1. 
Spotts  became  interested  in  the  one-fourth  of  Mr.  Bell's  half 
of  the  "  Eclipse  "  provided  to  be  sold  to  him,  and  responsi- 
ble to  that  extent  for  all  losses. 

Eighteenth.  That  Harry  I.  Spotts,  in  his  lifetime,  told  the 
witness  Sturgeon  that  he  did  have  an  understood  interest  in 
the  "  Eclipse."  The  referee  does  find,  in  answer  to  this 
request,  that  Harry  I.  SpottS,  in  his  lifetime,  told  -the 
witness  Sturgeon  that  he  did  have  an  understood  interest  in 
"  Eclipse  "  to  the  extent  of  one-quarter,  but  that  the  witness 
was  not  positive ;  his  interest  might  have  been  different 
from  one-quarter,  but  that  was  the  recollection  of  witness. 

Nineteenth.  That  the  understood  interest  which  Harry  I. 
Spotts  told  the  witness  Sturgeon  he  did  have  in  the 
"  Eclipse "  referred  to  the  one-quarter  which  he  had  the 
right  to  acquire  under  the  agreement  of  April  24th,  1858. 

Law.  Fifth.  That  the  plaintiff  is  entitled  to  judgment  upon 
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the  said  promissory  note,  with  interest  thereon  at  the  rate  of 
eight  per  cent  per  annum  from  March  16th,  1859. 

Sixth.  That  the  one-fourth  of  the  $19,258.66,  so  paid  out 
by  the  said  Robert  A.  Bell,  is  $4,814.66,  and  that  the  plain- 
tiff is  entitled  to  judgment  therefor,  with  interest. 

John  E.  Parsons,  for  plaintiff. 
Joseph  H.  Dukes,  for  defendant. 

INGEAHAM,  P.  J.  —  This  action  is  brought  to  recover  the 
amount  of  a  note  and  of  a  due  bill,  made  by  H.  I.  Spotts, 
deceased.  Various  defenses  were  set  up  in  the  answer,  viz. : 
A  general  denial,  payment,  the  statute  of  limitations,  and  a 
partnership  between  the  parties,  out  of  which  the  note  and 
due  bill  originated. 

The  referee  found  for  the  plaintiff  as  to  the  due  bill,  and 
against  the  plaintiff  on  the  note.  Both  parties  have  appealed, 
the  one  as  to  the  finding  on  the  due  bill,  and  the  other  as  to 
the  finding  on  the  note. 

Both  of  the  securities  were  in  possession  of  the  deceased  at 
the  time  of  his  death.  The  presumption  arising  from  such 
possession  is  that  they  were  evidences  of  indebtedness  to  Bell, 
the  intestate  of  the  plaintiff. 

The  due  bill,  on  its  face,  purports  to  be  for  borrowed 
money ;  there  is  no  proof  as  to  its  origin,  or  the  indebtedness 
for  it  or  payment  of  any  part. 

The  referee  finds  the  making  and  delivery  of  the  due  bill 
by  Spotts  to  Bell,  and  that  no  part  of  it  has  ever  been  paid. 

The  defense  rests  entirely  on  the  statements  of  Bell,  when 
spoken  to  about  putting  in  his  claims  against  the  estate  of 
Spotts ;  that  he  had  no  claim  to  present,  and  his  refusal 
during  his  life  to  make  any  claim  against  the  estate.  He 
did,  notwithstanding,  speak  of  some  claim  against  Spotts, 
which  he  thought  he  ought  to  have,  but  declared  he  had  none 
to  present. 

VOL.  L  22 
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It  is  also  urged  that  Bell's  pecuniary  condition  at  this 
time  was  not  good,  and  that  he  would  not  have  so  acted  if 
these  amounts  were  really  due.  On  the  other  hand,  there 
was  the  due  bill,  stating  the  consideration,  the  relationship 
between  Bell  and  Mrs.  Spotts  the  widow,  and  the  want  of 
any  specific  agreement  with  Spotts  as  to  the  sale  of  the 
steamer,  which  may  have  been  sufficient  reasons  why  he 
would  not  then  make  a  claim  on  either  security. 

There  is  no  clear  evidence  to  show  any  defense  that  would 
be  conclusive  against  the  admission  in  the  due  bill  that  it  was 
for  borrowed  money,  nor  any  evidence  of  payment. 

All  the  evidence  regarding  this  due  bill  presented  a  ques- 
tion of  fact  for  the  decision  of  the  referee. 

There  has  been  nothing  urged  on  the  part  of  the  defense 
that  would  warrant  us  in  setting  aside  his  decision,  so  far  as 
relative  to  the  due  bill. 

This  disposes  of  the  appeal  on  the  part  of  the  defendant 
as  to  the  amount  for  which  the  plaintiff  has  obtained  judg- 
ment. 

The  plaintiff  appeals  from  the  decision  of  the  referee  upon 
the  ground  that  he  improperly  rejected  the  claim  to  recover 
upon  the  note  of  $1.5,225. 

In  regard  to  this  note  there  are  facts  in  evidence  which 
tend  to  explain  its  origin. 

The  referee  finds  such  to  have  been,  an  intended  purchase 
of  the  steamship  "  Eclipse,"  one-half  of  which  was  to  be  for 
Spotts ;  and  this  note  was  given  to  represent  the  one-half  so 
intended  to  belong  to  Spotts.  That  this  note  was  to  reim- 
burse Bell,  who  had  to  provide  for  that  half  on  account  of 
Spotts ;  that  the  note  in  suit  was  given  for  one-half  of  the 
amount  of  the  purchase-money,  with  the  interest  added  up  to 
the  time  of  payment.  The  purchase  was  made  by  Bell,  on 
his  own  responsibility,  with  Martin  Cobb  &  Co.  as  his 
sureties. 

He  also  finds  that  this  arrangement  fell  through  in  conse- 
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quence  of  a  new  agreement,  made  on  the  24th  April,  1858, 
fixing  the  rights  and  interests  of  all  the  parties. 
•    Upon  this  branch  of  the  case  I  think  there  can  be  no  doubt 
that  the  referee  was  right. 

The  note  never  effected  the  purpose  for  which  it  was 
intended ;  and  if  Bell  and  Spotts  had  at  first  arranged  to 
buy  the  steamboat  for  their  joint  interest  and  the  purchase 
made  had  been  so  intended,  the  changes  by  the  agreement  of 
24th  of  April,  1858,  which  was  evidently  to  satisfy  Martin 
Cobb  &  Co.  as  to  their  liabilities  as  sureties  on  the  pur- 
chase, altered  the  rights  and  liabilities  of  all  the  parties. 

By  that  agreement  which,  although  purporting  to  be  with 
the  assent  of  Spotts,  is  only  signed  by  Bell  and  Martin  Cobb 
&  Co.,  the  ownership  of  the  boat  is  to  one-half  in  Martin 
Cobb  &  Co.,  and  one-half  in  Bell. 

The  parties  then  agreed,  in  consideration  of  Spotts  taking 
command  of  the  boat,  that  the  owners  would  sell  him  one- 
fourth  of  the  said  boat  whenever  "  he  may  deem  proper  to 
have  the  same  placed  in  his  name,  and  could  make  the  requi- 
site payments." 

As  Bell  was  at  this  time  owner  of  the  boat,  he  had  the 
power  to  make  this  agreement  with  his  sureties  on  the  pur- 
chase, but  even  if  this  was  doubted,  the  subsequent  act  of 
Spotts  in  taking  the  command,  and  the  settlement  of  Spotts 
with  Martin  Cobb  &  Co.,  for  the  one-eighth  purchase  of  them, 
would  be  sufficient  evidence  to  show  the  assent  of  Spotts  to 
this  agreement. 

It  is  not  material  to  inquire  whether  Spotts  and  Bell  ever 
completed  the  arrangement  for  transferring  the  one-eighth 
from  Bell  to  Spotts. 

Whether  such  purchase  was  completed  or  not  would  be 
immaterial  on  an  inquiry  into  the  consideration  of  the  note 
in  suit. 

That  note  was  evidently  given  to  buy  for  Spotts  one-half 
of  the  steamer  with  Bell. 

That  purchase  was  never  completed  as  agreed  on,  or  if  the 
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purchase  of  Bell  could  be  so  considered,  it  was  abandoned 
by  the  making  of  the  agreement  of  24th  of  April,  1858.  On 
the  execution  of  that  agreement  the  whole  consideration  of 
the  note  failed. 

Spotts  had  no  interest  in  the  vessel  beyond  a  conditional 
agreement  to  sell  him  one-quarter  of  it  whenever  he  deemed 
proper  to  take  it,  and  could  pay  for  it,  and  which  he  was 
under  no  obligation  ever  to  perform. 

There  is  no  proof  that  he  ever  received  from  Bell  such 
share  in  Bell's  half,  or  that  any  thing  ever  passed  between 
them,  as  to  such  interest,  afterward  even  if  it  was  thereafter 
completed  it  could  form  no  consideration  for  the  note  in  suit. 
That  consideration  had  entirely  failed  by  act  of  Bell,  and  the 
note  remained  in  Bell's  possession  as  worthless  paper,  which 
could  not  have  vitality  imparted  to  it  by  any  subsequent 
agreement. 

Whether  or  not  Spotts  ever  became  liable  to  Bell  for  any 
part  of  the  steamer,  under  the  agreement,  is  not  in  proof. 

If  he  did,  the  right  to  recover  upon  such  liability  can  in 
no  wise  be  enforced  in  this  action. 

These  views  fully  explain  the  cause  of  Bell  in  refusing  to 
enforce  a  claim  on  this  note  against  the  estate  of  Spotts.  He 
knew  the  note  had  not  been  used  for  the  purpose  for  which  it 
was  given,  and  he  could  make  no  claim  thereon,  although  he 
said  he  was  entitled  to  a  portion  of  it  as  much  as  Cobb  was. 

It  must  be  remembered  that  the  speculation  in  the  boat 
had  failed  and  been  attended  with  a  total  loss.  Bell  may  well 
have  thought,  in  equity,  he  was  entitled  to  the  same  that 
Spotts  had  allowed  to  Martin  Cobb  &  Co.,  and  he  so  asserted. 
Whether  this  was  so  or  not  the  note  in  suit  could  in  no  way 
be  used  for  its  collection. 

Both  findings  appealed  from  are  correct,  and  the  judgment 
must  be  affirmed,  with  costs. 

LEARNED,  J.,  concurring. 
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UNITED  STATES  DISTRICT  COURT. 

THE  PROVIDENCE  COUNTY  SAVINGS  BANK,  OLNEY  ARNOLD  and 
ALFRED  H.  LITTLEFIELD  agt.  JONATHAN  T.  FROST,  as  trustee 
in  bankruptcy  of  Elias  Hotchkiss,  and  THE  UNITED  STATES 
TRUST  COMPANY  OF  NEW  YORK. 

Promissory  notes,  made  payable,  dated  and  indorsed  in  this  state,  sent  by  the 
maker  to  another  state,  where  they  are  discounted  for  him,  the  contract  made 
by  tlie  maker  by  means  of  the  notes  is  made  in  the  other  state. 

Where  E.  H.,  a  resident  of  New  York,  made  five  promissory  notes,  dated 
March  14, 1873,  and  payable  one  year  after  date,  to  the  order  of  O.  A., 
at  the  Bull's  Head  Bank,  New  York,  and  indorsed  by  O.  A.  &  A.  H.  L., 
both  residents  of  Rhode  Island,  two  for  $12,500  each,  one  for  $3,000, 
and  two  for  $1,500  each.  To  secure  the  payment  of  the  whole  sum, 
$31,000,  the  maker  executed  and  delivered  a  chattel  mortgage  to  O.  A., 
bearing  even  date  with  the  notes,  upon  his  hotel  property  in  New  York. 

For  the  three  notes  amounting  to  $'28,000,  the  bank  in  Rhode  Island  that 
discounted  them  for  the  maker  gave,  at  its  place  of  business,  for  him,  the 
sum  of  $25,000,  the  note  for  $3,000  representing  the  interest  on  the 
$25,000  for  one  year.  The  two  notes  for  $1,500  each  were  made  as  com- 
pensation to  O.  A.  &  A.  H.  L.  severally,  for  indorsing  the  three  notes  which 
the  bank  discounted.  O.  A.  acted  as  agent  of  the  maker  in  getting  the  dis- 
count. The  indorsements  were  made  after  the  arrangement  with  the 
bank  for  discounting,  but  before  the  $25,000  was  paid  over  for  the 
maker. 

Held,  that  the  contracts  made  by  the  maker,  by  means  of  the  notes,  were 
made  in  Rhode  Island,  and  not  in  New  York.  In  legal  effect,  he  made 
the  notes  in  Rhode  Island  at  the  time  when  the  three  notes  were  passed 
and  discounted  by  the  bank.  As  the  rate  of  interest  taken  upon  the 
discounting  of  the  whole  five  notes  was  lawful  according  to  the  laws  of 
that  state,  the  whole  transaction  was  valid. 

Southern  District  of  New  York,  January,  1876. 

THIS  is  a  suit  in  equity  brought  to  establish  a  claim  for 
$31,000  and  interest  against  the  estate  of  Elias  Hotchkiss,  a 
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bankrupt,  adjudicated  such  by  this  court,  and  to  have  applied 
to  the  payment  of  such  claim  the  proceeds  of  certain  property 
which  are  on  deposit  subject  to  the  control  of  this  court  as  a 
court  of  bankruptcy. 

F.  N.  Bangs,  for  plaintiffs. 
J.  E.  Ludden,  for  trustee. 

Van  Winkle,  Candler  <&  Jay,  for  United  States  Trust 
Company. 

BLATCHTORD,  J.  —  The  claim  arises  upon  five  promissory 
notes  made  by  the  bankrupt.  Two  of  them,  for  $12,500 
each,  and  one  of  them  for  $3,000,  are  held  and  owned  by  the 
Providence  County  Savings  Bank,  one  of  the  plaintiffs,  which 
is  a  corporation  created  under  the  laws  of  Rhode  Island,  and 
located  and  doing  business  in  that  state.  The  fourth  note, 
for  $1,500,  is  held  and  owned  by  the  plaintiff  Arnold  ;  and 
the  fifth  note  for  $1,500,  is  held  and  owned  by  the  plaintiff 
Littlefield.  The  five  notes  are  all  of  them  dated  "New 
York,  March  14,  1873,"  and  payable  one  year  after  date  "  to 
the  order  of  Olney  Arnold,"  at  Bull's  Head  Bank,  and  signed 
by  Elias  Hotchkiss  and  indorsed  "  Olney  Arnold  "  and  "  A. 
H.  Littlefield."  Arnold  and  Littlefield  were  duly  charged  as 
indorsers  upon  the  three  notes  held  by  the  bank.  Arnold 
was  duly  charged  as  indorser  upon  the  note  held  by  Little- 
field,  and  Littletield  was  duly  charged  as  indorser  upon  the 
note  held  by  Arnold.  To  secure  the  payment  of  these  five 
notes,  Hotchkiss  executed  and  delivered  to  Arnold  on  the 
14th  of  March,  1873,  a  chattel  mortgage,  which  was  filed  on 
the  next  day  in  the  office  of  the  register  of  deeds,  &c.,  of  the 
city  and  county  of  New  York,  covering  certain  property  then 
in  a  hotel  kept  by  Hotchkiss  in  the  city  of  New  York. 
Hotchkiss  resided  in  New  York  and  signed  the  notes  and 
mortgage  there.  Arnold  and  Littlefield  resided  in  Rhode 
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Island.  The  mortgaged  property  has  been  sold  by  this  court 
as  a  court  of  bankruptcy,  and  the  disposition  of  the  proceeds, 
which  are  on  deposit  in  the  United  States  Trust  Company, 
depends  upon  the  result  of  this  suit.  The  defendant  Frost, 
who  is  the  trustee  in  bankruptcy  of  Hotchkiss,  claims  that 
the  transaction  was  a  New  York  transaction  and  is  void  for 
usury.  The  plaintiffs  claim  that  it  was  a  Rhode  Island  trans- 
action and  valid. 

For  the  three  notes  held  by  the  bank,  amounting  to 
$28,000,  it  gave,  at  its  place  of  business  in  Pawtucket,  Rhode 
Island,  the  sum  of  $25,000,  the  note  for  $3,000  representing 
the  interest  on  the  $25,000  for  one  year.  It  gave  that  sum 
as  discounting  the  three  notes  for  Hotchkiss,  and  not  for  the 
indorsers.  The  application  to  the  bank  for  the  discount  was 
made  at  the  bank  in  Rhode  Island  by  Arnold  in  person,  who 
was  treasurer  of  the  bank  and  one  of  its  trustees,  and  who 
stated  at  the  time  that  the  application  was  made  on  behalf  of 
Hotchkiss.  Hotchkiss  was  not  in  Rhode  Island  personally. 
Littlefield  was  one  of  the  trustees  of  the  bank.  The  two 
notes  for  $1,500  each  were  made  as  compensation  to  Arnold 
and  Littlefield  severally  for  indorsing  the  three  notes  which 
the  bank  discounted.  The  five  notes  were  indorsed  in  Rhode 
Island  by  Arnold  and  by  Littlefield.  The  discount  was 
arranged  for  with  the  bank  before  the  notes  were  indorsed, 
and  the  $25,000  were  paid  by  the  bank  after  the  notes  were 
indorsed.  Littlefield's  indorsement  on  each  note  follows 
that  of  Arnold.  He  did  not  give  Arnold  anything  for  the 
notes  in  money  or  otherwise,  nor  did  he  give  Hotchkiss  any 
thing  for  the  notes.  At  the  time  Arnold  and  Littlefield 
agreed  in  writing  with  each  other,  that  they  should  be  holders 
to  each  other  equally  for  the  five  notes,  and  should  share 
equally  any  loss  upon  the  notes,  and  that  the  mortgage, 
though  made  in  the  name  of  Arnold,  should  be  held  as 
security  for  the  benefit  of  both  of  them  equally.  Littlefield 
knew  at  the  time  that  the  notes  were  discounted  by  the  bank 
for  Hotchkiss.  It  was  understood  at  the  time  by  Littlefield 
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that  there  was  no  consideration  for  the  notes  as  between 
Arnold  and  Hotchkiss,  and  such  was  the  fact 

On  these  facts  it  must  be  held  that  the  contracts  made  by 
Hotchkiss,  by  means  of  the  notes,  were  made  in  Rhode  Island 
and  not  in  new  York.  The  case  is  entirely  like  that  of 
Tilden  agt.  Blair  (21  Wallace,  241).  Hotchkiss  made  the 
notes  in  New  York,  and  it  may  be  conceded,  for  the  purposes 
of  this  case,  that  the  notes  were  made  payable  at  a  bank  in 
New  York ;  but  the  notes  were  not  operative  notes,  as  against 
Hotchkiss,  until  the  three  which  the  bank  discounted  were 
negotiated.  Hotchkiss  sent  these  three  notes  to  Rhode 
Island  to  have  them  there  indorsed  and  negotiated.  The 
form  of  the  notes  and  of  the  mortgage  shows  that  Hotchkiss 
constituted  Arnold  his  agent  to  accomplish  that  result. 
"While  the  three  notes,  which  the  bank  discounted,  remained 
in  the  hands  of  Arnold,  Hotchkiss  was  not  holden  upon  any 
contract.  Arnold  had  no  rights  as  against  Hotchkiss,  but  he 
was  authorized  to  procure  the  three  notes  to  be  discounted, 
and  thereby  to  initiate  a  liability  not  only  of  himself  as 
indorser  but  of  Hotchkiss.  It  is,  therefore,  immaterial  that 
Hotchkiss  resided  in  New  York,  or  made  the  notes  in  New 
York,  or  made  them  payable  in  New  York.  In  legal  eifect 
he  made  the  notes  in  Rhode  Island  at  the  time  when  the 
three  notes  were  passed  to  and  discounted  by  the  bank. 
Before  the  notes  had  any  operation,  or  became  notes,  Hotch- 
kiss had  sent  them  to  Rhode  Island  to  have  the  three  notes 
discounted  there,  and,  it  must  be  presumed,  at  such  a  rate  of 
discount  as  by  the  law  of  that  state  was  allowable.  The  rate 
in  fact  reserved  was  lawful  in  Rhode  Island ;  and  the  trans- 
action being  lawful  and  valid  as  to  the  three  notes  discoun- 
ted by  the  bank  is  lawful  and  valid  as  to  the  other  two 
notes. 

There  must  be  a  decree  that  the  notes  in  question  are  valid 
and  provable  against  the  estate  of  Hotchkiss  as  debts  secured 
by  the  mortgage  in  question ;  that  the  bank  is  entitled  to 
have  the  funds  in  question  applied  first  toward  paying  the 
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the  notes  for  $28,000,  and  with  interest  thereon  at  the  rate 
of  six  per  cent  per  annum ;  that  Arnold  and  Littlefield  are 
entitled  to  have  the  residue  of  such  funds  applied  toward 
the  payment  of  the  two  notes  held  by  them,  with  like 
interest,  share  and  share  alike ;  that  Arnold  and  Littlefield 
are  entitled  to  be  admitted  as  general  creditors  for  such 
balances,  if  any,  as  shall  remain  unpaid  of  their  respective 
claims ;  and  that  the  costs  of  the  plaintiffs  and  of  the  United 
States  Trust  Company  be  paid  out  of  the  general  funds  of 
estate  in  the  hands  of  the  trustee. 

NOTE.  —  It  would  seem  to  a  person  not  familiar  with  the  usury  laws  of 
other  states  that  a  b&nus  of  $6,000,  paid  to  get  an  accommodation  note  dis- 
counted for  $25,000,  for  one  year,  was  some  evidence  of  usury  in  any  state 
where  such  contract  was  made.  United  States  courts,  however,  are  the 
proper  forums  to  settle  such  questions. — [REP. 

VOL.  L  23 
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SUPKEME  COUKT. 

CHARLES  G.  CLARK  agt.  MARTHA  E.  COLES,  executrix,  et  al. 
Demurrers  to  complaint  for  improper  joinder  of  actions. 

A.  complaint  against  an  executrix  as  such,  and  also  againstr  her  individu- 
ally to  compel  her  to  apply  the  income  of  the  estate  to  the  payment  of 
taxes  and  assessments  already  accrued,  and  thereafter  to  accrue,  upon 
certain  unproductive  real  estate  of  the  testator,  unites  two  distinct  causes 
of  action  and  cannot  be  sustained  where  it  appears: 

First.  That  there  was  no  trust  in  the  executrix,  as  executrix  under  the 
will;  and  that  while  authorized  by  the" will  to  lease,  sell  and  dispose  of 
all  or  any  part  of  the  real  estate  of  the  testator,  she  was  not  required  to 
do  so.  These  powers  might  be  exercised,  by  the  terms  of  the  will,  by 
the  executrix  at  her  discretion. 

Second.  That  the  devise  of  the  income  of  the  estate  was  directly  to  the 
widow,  the  executrix,  without  the  intervention  of  a  trustee.  Under  the 
will  she  was  entitled  to  collect  and  receive,  as  devisee  and  legatee,  all 
such  income.  To  reach  such  income  received  by  her,  or  to  enforce  a 
liability  against  her  as  devisee  or  legatee  thereof,  affects  her  not  as 
executrix  but  individually. 

The  complaint  therefore  requires  different  judgments  and  must  be  con- 
sidered bad  on  demurrer. 

Special  Term,  October,  1875. 

THE  plaintiff  is  the  husband  of  Elizabeth  C.  Clark, 
deceased,  who  was  one  of  the  children  of  Isaac  U.  Coles, 
deceased ;  and  this  action  is  brought  against  his  widow,  Mar- 
tha E.  Coles,  as  his  executrix,  and  also  individually,  and 
against  Edward  Coles  and  William  H.  Neilson,  as  his  execu- 
tors, to  compel  them  to  apply  the  income  of  his  estate  to  the 
payment  of  taxes  and  assessments  already  accrued  and  here- 
after to  accFue  upon  certain  unproductive  real  estate  in  Jer- 
sey City  in  the  state  of  New  Jersey. 
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The  said  testator  died  seized  and  possessed  of  an  undivided 
one-fifth  part  of  certain  lands  in  New  Jersey,  of  which  the 
real  estate  in  question  is  a  part,  and  by  his  last  will  and  tes- 
tament, which  by  express  stipulation  is  made  a  part  of  the 
complaint,  devise^  the  same,  together  with  all  the  rest  and 
residue  of  his  real  and  personal  estate,  after  the  payment  of 
his  debts  and  certain  specific  legacies,  to  his  said  widow,  dur- 
ing her  life  or  widowhood,  with  reminder  to  his  children 
in  fee. 

About  the  year  1861,  by  the  decree  of  the  court  of  chan- 
cery of  the  state  of  New  Jersey,  in  a  suit  brought  therein 
for  the  partition  of  said  lands  among  the  different  owners 
thereof,  a  certain  one-fifth  part  of  said  lands  was  divided  and 
set  apart *as  and  for  the  share  of  the  children  of  the  said  tes- 
tator, who  were  all  daughters,  subject  to  the  life  estate  of  their 
mother,  the  said  Martha  Ellery  Coles,  under  the  said  will. 

On  or  about  the  1st  day  of  May,  1865,  the  surviving  daugh- 
ters of  the  said  testator,  who  were  all  of  age,  united  in 
exchanging  partition  deeds  of  the  said  real  estate,  so  held  by 
them  in  common,  under  the  said  decree,  subject  to  the  life 
estate  of  the  said  Martha  Ellery  Coles  therein ;  and  in  this 
way  the  said  Elizabeth  C.  Clark,  the  wife  of  the  plaintiff, 
became  vested  in  severalty  with  the  premises  which  are 
described  in  the  schedule  annexed  to  the  complaint  in  this 
action,  subject  to  the  life  estate  of  the  said  Martha  Ellery 
Coles  therein ;  and  at  the  death  of  the  said  Elizabeth  C. 
Clark,  she  left  a  will  by  which  she  devised  these  lands  to  her 
husband,  the  plaintiff  in  this  action. 

Since  the  said  amicable  partition,  large  amounts  of  taxes 
and  assessments  have  accumulated  upon  the  said  lands  so  con- 
veyed by  partition  deed  to  the  said  Elizabeth  C.  Clark,  and 
said  lands  have  been  sold  for  said  taxes  and  assessments ;  and 
under  the  laws  of  the  state  of  New  Jersey  the  right  to  redeem 
said  lands  may  at  any  time  be  cut  off  by  the  giving  of  a  cer- 
tain notice;  and  thereafter,  unless  the  same  are  redeemed 
within  six  months,  the  right  to  redeem  is  forever  barred. 
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The  complaint  alleges  that  the  defendants  have  been 
requested  to  pay  said  taxes  and  assessments  and  to  redeem 
said  lands  from  the  sales  therefor,  but  that  they  refuse  so 
to  do. 

The  complaint  also  alleges  that  besides  tlfe  said  unproduc- 
tive real  estate  in  New  Jersey,  the  testator  died  seized  and 
possessed  of  certain  real  and  personal  estate  in  the  state  of 
New  York,  which  is  productive,  and  that  the  income  of  said 
estate  is  more  than  sufficient  to  pay  the  said  taxes  and  assess- 
ments, but  that  the  defendants  have  wrongfully  applied  and 
used  the  whole  of  the  gross  sum  of  said  income  to  and  for 
the  personal  use  and  benefit  of  the  said  Martha  Ellery 
Coles. 

Wheeler  H.  Peckham^  for  plaintiff. 

Coles  Morris  &  Michael  H.  Cardozo,  for  defendant. 

VAN  VOKST,  J.  —  The  ground  of  demurrer  assigned  by  the 
executors  and  executrix  is,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  them 
as  such. 

The  terms  of  the  will  of  Isaac  U.  Coles,  deceased,  and  the 
powers  and  duties  of  the  executors  and  executrix,  thereunder 
have  already  had  some  consideration  by  this  court  (Clark  agt. 
Coles,  48  How.  Pr.,  266). 

WESTBROOK,  J.,  there  held,  in  substance,  that  there  was  no 
trust  in  the  defendants,  as  executors  and  executrix,  under  the 
will.  And,  further,  that  the  executors  and  executrix,  while 
authorized  by  the  will  to  lease,  sell  and  dispose  of  all  or  any 
part  of  the  real  estate  of  the  testator,  are  not  required  to  do 
so.  The  powers  enumerated  might  be  exercised  by  them,  by 
the  terms  of  the  will,  at  their  discretion.  That  the  devise  of 
the  income  of  the  estate  is  directly  to  the  widow,  without  the 
intervention  of  a  trustee. 

As  the  decision  by  the  learned  judge  was  upon  questions 
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directly  before  him,  I  do  not  propose  to  re-examine  the  same, 
and  shall  accept  his  conclusions. 

It  is  not  averred,  in  the  complaint,  that  the  executors  and 
executrix,  as  such,  have  exercised  the  power  to  lease,  or  other 
of  the  powers  vested  in  their  discretion. 

There  is  no  allegation  in  the  complaint  that  the  widow  has 
remarried. 

And,  under  the  will,  she  is  entitled  to  collect  and  receive, 
as  devisee  and  legatee,  all  such  income.  And,  in  the  absence 
of  express  allegations  to  the  contrary,  she  is  presumed  to 
have  done  so.  In  fact,  it  is  alleged  that  the  defendant,  Mar- 
tha Ellery  Coles  has  been  allowed  to  receive,  and  appropriate 
to  her  own  use,  the  whole  of  the  gross  income  of  the  estate. 

In  this  view,  the  remedy  of  the  plaintiff  is  against  her, 
individually. 

It  is,  therefore,  held  that  no  cause  of  action  is  made  out  by 
the  complaint  against  the  defendant's  executors  and  executrix. 

The  defendant,  Martha  Ellery,  individually  demurs,  and 
assigns  as  grounds  therefor :  that  two  causes  of  action  have 
been  improperly  united,  to  wit,  a  cause  of  action  against  her 
as  executrix,  and  another  against  her  individually. 

Although  it  has  been  held  above  that  no  cause  of  action  is, 
in  fact,  made  out  against  the  executors  and  executrix,  yet  the 
whole  complaint,  including  its  prayer  for  judgment,  shows 
that  it  is  based  upon  the  theory  that  the  plaintiff's  relief 
against  the  taxes  is  to  be  obtained  through  and  against  them. 
Such  judgment  against  them  must  needs  operate  upon  the 
estate  of  the  testator,  the  income  of  which,  it  is  sought  through 
them,  to  have  applied  to  the  payment  of  these  taxes. 

And,  for  the  purposes  of  the  separate  demurrer,  the  facts, 
to  justify  such  relief,  must  be  considered  to  be  well  pleaded. 

Yet  any  relief  or  judgment  against  Martha  Ellery  Coles, 
individually,  would  affect  her,  not  as  executrix,  but  the  income 
received  by  her,  as  devisee  and  legatee,  under  the  will.  To 
reach  such  income  received  by  her,  or  to  enforce  a  liability 
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against  her,  as  devisee  or  legatee  thereof,  affects  her  not  as 
executrix,  but  individually. 

The  rule  recognized  by  SAVAGE,  Ch.  J.,  in  Reynolds  agt. 
Reynolds  (3  Wend.,  244),  is  fatal  to  the  goodness  of  the 
complaint  in  this  regard.  He  says,  if  the  counts  be  such  as 
to  require  different  judgments  they  cannot  be  joined  (Lan- 
don  agt.  Levy,  1  All.  Pr.  [0.  &],  376). 

There  should  be  judgment  for  the  defendant  on  the 
demurrers. 
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SUPEEME  COURT. 

MILO  C.  OSBORN  agt.  ASHER  MERWIN. 
Motion  for  a  new  trial  —  when  entries  in  books  not  evidence. 

There  is  no  rule  of  evidence  which  makes  an  entry  in  a  book,  of  the  charge 
for  a  certain  service,  proof  of  the  performance  of  such  service. 

The  book  could  be  used  to  aid  and  refresh  the  recollection  of  the  witness. 
But  where  it  failed  so  to  do,  the  fact  that  the  witness  admitted  bythe 
entry  the  payment  of  a  charge  for  certain  services,  such  admission  of 
payment  could  not  prove,  as  against  a  third  person,  the  actual,  perform- 
ance of  such  services. 

To  hold  that  an  entry  by  a  printer  upon  an  account  book  of  the  payment 
of  a  charge  for  printing,  evidences  an  advertisement  of  real  estate  under 
a  mortgage  sale  for  a  length  of  time  sufficient  to  make^  valid  fore- 
closure, would  be  improper  and  dangerous  in  the  extreme. 

There  is  no  rule  of  law  which  makes  entries  of  a  deceased  lawyer  in  his 
register  evidence  of  what  other  persons  had  done.  The  register  might 
be  evidence  to  show  that  the  deceased  had  drawn  an  advertisement  aud 
delivered  it  to  the  printer,  and  of  other  acts  which  he  performed,  but 
not  of  the  fact  that  the  printer  did  his  duty  and  advertised  for  the 
required  time. 

Ulster  Special  Term. 

HOTION  for  new  trial  at  special  term  upon  a  case. 

J.  JB.  Olney,  for  defendant  and  motion. 

J.  J.  Werner,  opposed  and  for  plaintiff. 

WEBTBROOK,  J.  —  As  the  action  was  substantially  upon  a 
bond,  executed  by  the  defendant,  upon  which  the  plaintiff 
saw  fit  to  give  a  credit  of  the  proceeds  of  the  sale  of  certain 
mortgaged  premises,  under  an  alleged  foreclosure  thereof,  no 


184  NEW  YORK  PRACTICE  REPORTS. 

Osborn  agt.  Merwin. 

possible  harm  resulted  to  the  defendant  in  holding  that  sale 
valid.  It  lessened  the  amount  of  the  recovery  upon  the  bond 
to  the  extent  of  the  price  bid  for  the  premises.  If  the  sale 
had  been  held  to  be  irregular  the  necessary  effect  of  such 
decision  would  have  been  to  increase  the  recovery  of  the 
plaintiff  to-  the  amount  due  by  the  terms  of  the  bond.  The 
sale  and  the  purchase  of  the  premises  was  a  concession  to  the 
defendant  to  which  he  cannot  possibly  object.  I  am  not 
aware  that  any  error  was  committed  by  holding  that  sale 
valid;  and  if  there  was,  the  defendant  has  no  cause  of 
complaint. 

Neither  do  I  see  that  any  error  was  committed  in  rejecting 
any  evidence  offered  in  regard  to  the  prior  foreclosure,  or  in 
holding  that  there  was  no  proof  of  any  such  prior  fore- 
closure. 

The  statute  (3  E.  8.  [5th  edition]  pages  859,  860)  pre- 
scribes the  several  acts  to  be  done  to  make  a  valid  foreclos- 
ure, and  these  steps  had  all  to  be  taken  to  make  the  alleged 
foreclosure  available  to  the  defendant.  The  case  is  barren  of 
proof  to  show  a  proper  advertisement ;  and  indeed  of  almost 
every  step  required  by  law  to  be  taken. 

There  was  no  error  committed  in  rejecting  the  evidence 
of  Mr.  Henry  Baker,  at  lines  449,  450  of  the  case.  The  wit- 
ness had  already  shown  (lines  437,  438)  that  he  had  no  recol- 
lection of  the  advertisement  of  the  property,  apart  from  his 
book ;  arid  I  know  of  no  rule  of  evidence  which  makes  the 
entry  of  the  charge  for  the  service  proof  of  the  performance 
of  such  service.  The  book  could  be  used  to  aid  and  refresh 
his  recollection,  but  where  it  failed  so  to  do,  the  fact  that  the 
witness  admitted  by  the  entry  the  payment  of  a  charge  for 
publication,  such  admission  of  payment  by  him  could  not  and 
did  not  prove  as  against  a  third  person  the  actual  perform- 
ance of  the  service,  to  do  or  for  doing  which  would  receive 
the  money.  I  doubt  if  the  book  was  any  evidence  of  the 
actual  reception  of  the  money,  especially  when  the  witness  is 
unable,  even  when  aided  by  the  memorandum,  to  swear  to  it 
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as  a  fact.  But  to  carry  the  principle  still  further,  and  hold 
that  an  entry  by  the  printer  upon  an  account  book,  of  the 
payment  of  a  charge  for  printing,  evidences  an  advertisement 
of  real  estate  under  a  mortgage  sale,  for  a  length  of  time  suf- 
ficient to  make  a  valid  foreclosure,  would  be  improper 
and  dangerous  in  the  extreme.  It  substitutes  for  proof  of  an 
act  an  illogical  inference  which  may  or  may  not  be  true.  A 
conclusion  which  must  be  true  from  certain  premises  may  be 
drawn  upon  the  establishment  of  the  facts  from  which  it 
necessarily  follows ;  but  it  would  be  a  novel  application  of 
the  rules  of  law  or  logic,  to  hold  that  because  a  printer  said 
(and  that  is  all  his  entry  is)  he  had  been  paid  to  advertise  a 
mortgage  sale  for  thirteen  weeks,  therefore,  he  had  in  fact 
advertised  it  for  that  period.. 

So  too,  the  rejection  of  the  register  of  Mr.  D.  K.  Olney, 
deceased,  was  proper.  Entries  of  deceased  persons  in  their 
books  and  registers  (and  of  this  class  are  Leland  agt.  Cameron, 
31 N.  r.,  115,  and  Gawtry  agt.  Doane,  51^.  Y.,  81)  have 
sometimes  been  received  as  evidence  of  what  such  persons 
did ;  but  I  know  of  no  rule  of  law  which  makes  entries  of 
deceased  persons,  in  their  books,  evidence  of  what  other  per- 
sons had  done.  Mr.  Olney's  book  might  have  been  evidence 
to  show  that  he  had  drawn  an  advertisement  and  delivered  it 
to  the  printer,  and  of  other  acts  which  he  performed,  but 
surely  not  of  the  fact  that  the  printer  did  his  duty  and 
advertised  for  the  required  time.  The  book  was  offered  as  a 
whole,  and  as  a  whole  it  was  proper. 

The  motion  for  a  new  trial  is  denied,  with  costs. 
VOL.  L  24 
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'  r. 

STEARNS  agt.  WELSH. 

Adjournment  of  mortgage  foreclosure  sale — regularity. 

The  defendant,  on  the  day  of  sale  of  mortgaged  premises,  served  on  the 
referee  an  order  appointing  a  day  for  the  hearing  of  a  motion  which 
defendant  desired  to  make,  and  also  stayed  proceedings,  &c. 

Held,  that  the  intent  of  the  order  was  to  stay  the  sale,  and  not  to  prevent 
the  adjournment  of  a  sale,  and  that  the  adjournment  made  by  the  referee 
was  regular,  and  was  a  satisfactory  compliance  with  the  order. 

Kings  Special  Term,  December^  1875. 

TAPPEN,  J.  — 'A  sale  in  foreclosure  was  duly  advertised 
herein  twice  a  week  for  three  weeks  ;  and  on  the  day  of  sale 
(December  second),  the  defendant's  attorney  attended  and 
served  on  the  referee  an  order  obtained  the  previous  day,  which 
order  appointed  a  day  for  the  hearing  of  a  motion  which 
defendant  desired  to  make,  and  also  stayed  proceedings,  &c. 

I  hold  that  the  intent  of  the  order  was  to  stay  the  sale, 
not  to  prevent  the  adjournment  of  a  sale;  and  that  the 
adjournment  made  by  the  referee  was  regular,  and  was  a  sat- 
isfactory compliance  with  the  order.  The  defendant,  in 
obtaining  the  order,  should  have  framed  it  with  that  view,  to 
do  otherwise  was  against  the  practice,  and  the  defendant  can 
take  nothing  by  it.  The  defendant  now  moves  to  set  aside 
a  sale  made  after  the  stay  was  removed.  The  referee  duly 
proclaimed  two  adjournments  of  the  sale.  Such  proclama- 
tion was  made  in  each  case  at  the  time  and  place  appointed 
for  the  sale,  and  in  the  presence  of  defendant  or  her  attor- 
ney, and  the  adjournments  were  because  the  stay  had  not 
been  dissolved. 
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To  particularize,  the  sale  originally  advertised  for  December 
second  was  adjourned  to  December  ninth.  The  notice  of  sale 
and  of  such  adjournment  were  then  published  December  third, 
in  the  proper  newspaper,  and  on  December  ninth  the  sale  was 
further  adjourned  to  December  sixteenth  and  the  notice  of 
sale,  with  both  adjournments,  published  in  the  proper  paper 
on  the  fourteenth  and  fifteenth  of  December.  I  find  that  the 
referee  did  not  publish  the  first  adjournment  twice  a  week,  but 
that  he  did  substantially  comply  with  the  seventy-fourth  rule  ; 
and  there  is  no  authority  quoted  for  holding  that  the  rule  or 
practice,  in  respect  to  publishing  the  notice  of  postponement, 
are  defective  or  irregular  in  this  case,  which  is  an  equity  action 
and  not  governed  by  the  provisions  of  the  Revised  Statutes. 
The  action  of  the  defendant,  in  obtaining  a  stay  of  proceedings, 
made  the  adjournments  necessary.  The  purchaser  makes  no 
objection  to  the  title,  and  the  defendant  has  not  shown  that 
any  loss  or  harm  arose  from  the  mode  in  which  the  postpone- 
ments were  made  and  published.  But,  inasmuch  as  the  plain- 
tiff, also  is  the  purchaser,  is  willing  that  a  resale  should  be 
made  on  terms,  if  the  defendant  can  be  bettered  by  it  a  condi- 
tional resale  may  be  had. 

Ordered,  therefore,  that  the  defendant's  motion  be  denied, 
with  ten  dollars  costs ;  but  if  in  five  days  from  service  of  this 
order  on  defendant's  attorney,  fifty  dollars  shall  be  paid  ref- 
eree or  attorney,  toward  expenses  of  resale,  and  $200  depos- 
ited with  county  clerk,  or  paid  to  plaintiff  on  account  of 
mortgage  debt,  then  a  resale  may  be  had  on  usual  notice. 
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NEW  YORK  SUPERIOR  COURT. 

FRANCES  B.  HEGEMAN  agt.  MARY  A.  CANTRELL  et  al. 

/Settlement  of  proposed  case. 

Where  the  defendant's  right  to  make  a  case  on  which  to  obtain  a  review 
of  the  trial  of  the  special  issues  tried  by  a  jury,  has  expired,  according 
to  rule  40  the  defendant  must  be  deemed  to  have  acquiesced  in  the 
verdict,  and  the  same  cannot  be  questioned  any  more. 

Under  such  circumstances  it  would  be  a  waste  of  time  to  consider  and 
settle  the  case  for  such  review. 

Where,  after  such  trial,  the  cause  was  finally  heard  as  an  equity  cause,  at 
special  term,  and  judgment  given,  from  which  defendant  took  an  appeal  — 
'this  appeal  the  defendant  could  review^  on  making  a  case  for  that 
purpose. 

Special  Term,  December,  1875. 

ON  settlement  of  proposed  case. 

A.  H.  Wagner,  of  counsel  for  plaintiff. 

H.  H.  Morange,  for  defendant. 

FREEDMAN,  J.  —  This  action  was  brought  in  equity  for  the 
foreclosure  of  a  mortgage  executed  by  the  defendant  to  the 
plaintiff.  The  defendant  interposed  the  defense  of  usury, 
and  on  her  motion  issues  relating  to  such  defense  were  framed 
and  directed  to  be  tried  by  the  jury. 

From  the  affidavit  of  the  plaintiff's  attorney,  which  was 
not  controverted  by  the  defendant  the  following  facts  ap- 
pear: 

The  trial  of  the  issues  took  place  at  the  March  trial  term, 
and  the  verdict  was  rendered  March  18th,  1875. 
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Defendant's  time  to  make  and  serve  a  case  to  review  that 
trial  on  a  case,  expired  on  the  28th  of  March,  1875. 

A  motion  to  set  aside  the  verdict  and  for  a  new  trial  of 
the  issues  was  made  on  an  affidavit,  and  was  argued  and 
denied  by  the  special  term  of  this  court,  April  7,  1875.  The 
case  was  finally  heard  and  tried  by  the  special  term  of  this 
court  as  an  equity  cause,  and  judgment  was  given  on  or  about 
April  8,  1875. 

An  appeal  from  the  judgment  thus  entered  and  from  the 
order  denying  motion  for  a  new  trial  was  served  April  22, 
1875.  On  the  last  named  day  defendant's  attorney  obtained, 
exparte,  and  served  an  order  giving  defendant  twenty  days 
to  make  a  case;  and  on  the  twelfth  of  May  he  obtained  ten 
days'  further  time  for  that  purpose. 

On  the  21st  of  May,  1875,  defendant's  attorney  served  a 
proposed  case,  containing  no  reference  whatever  to  the  pro- 
ceedings on  the  former  trial,  but  referring  solely  to  the  trial 
of  the  special  issues.  This  case,  which  is  quite  voluminous,  I 
am  now  asked  to  settle. 

I  am  of  the  opinion  that  the  defendant  is  too  late. 

When  special  issues  of  fact  have  been  settled  in  an  equita- 
ble action,  and  ordered  to  be  tried  by  a  jury,  they  are 
brought  to  trial,  it  is  true,  upon  due  notice,  in  the  same  man- 
ner as  issues  of  fact  in  a  common-law  action  ;  and  the  trial 
is* conducted  in  the  same  general  manner  as  other  jury  trials, 
except  that  the  verdict  is  so  rendered  as  to  answer  fully  and 
distinctly  all  the  questions  proposed  in  the  issues.  But  the 
findings  of  the  jury  upon  such  special  issues  of  fact  are 
merely  for  the  information  of  the  court  on  the  final  trial  at 
special  term.  The  trial  of  the  issues  is  not  the  trial  of  the 
action  ( Wood  agt.  The  Mayor,  &c.,  of  N.  Y.,  4  Abb.  [N.  #.], 
152,  157;  Clark  agt.  Brooks,  2  AU.  [N.  &],  385,  406,  407 ; 
Lansing  agt.  Russell,  2  N.  Y.,  563 ;  Candee  agt.  Lord,  2 
N.  Y.,  269 ;  Birdsall  agt.  Patterson,  51  N.  Y.,  43  ;  Hatch 
agt.  Peugnet,  64  Barb.,  189). 

The  facts  specially  found  by  the  jury  must  be  adopted  by 
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the  court  before  they  can  constitute  the  basis^of  a  judgment 
(  Vermilyea  agt.  Palmer,  52  N.  Y.,  471) :  and  the  court,  on 
the  final  hearing,  is  not  precluded  from  rejecting  the  verdict 
and  ordering  a  new  trial,  or  from  finding  the  question  of 
fact  for  itself  (Brown  agt.  Clifford,  7  Lans.,  46). 

Either  party,  therefore,  feeling  aggrieved  by  the  determina- 
tion of  such  special  issues,  and  desiring  to  apply  for  a  new 
trial,  on  the  ground  of  any  error  of  the  judge,  or  on  the 
ground  that  the  verdict  is  against  evidence  (except  when  the 
judgo  directs  such  motion  to  be  made  upon  his  minutes  at  the 
same  term  or  court  at  which  the  issues  are  tried),  may  make 
snch  motion  subsequently.  But  the  motion  must  be  founded 
on  a  case  or  exceptions,  or  a  case  containing  exceptions,  as  the 
case  may  require;  and  the  case  or  exceptions  must  be 
served  and  settled  in  the  manner  prescribed  by  the  rules  of 
court  for  the  settlement  of  cases  and  exceptions  in  other 
cases  (General  Rule  40).  The  same  rule  further  provides : 

"Such  motions  shall  be  made  in  the  first  instance  at 
special  term,  and  if  neither  party  moves  for  a  new  trial  in 
such  case  they  shall  be  deemed  to  have  acquiesced  in  the 
decision  of  the  judge  *  *  *  and  the  verdict  of  the 
jury ;  *  *  *  and  the  same  shall  not  be  questioned  upon 
the  final  hearing  of  the  cause,  or  in  any  subsequent  proceed- 
ing therein. 

This  rule  has  been  in  existence  since  1858  ;  it  was  adoptetl 
to  supply  a  defect  in  the  former  practice,  in  consequence  of 
which  the  Saratoga  general  term  of  the  supreme  court  had, 
in  1852,  come  to  the  conclusion  to  entertain  the  motion  for  a 
new  trial  on  a  case  at  general  term  (Snell  agt.  Loucks,  12 
Barb.,  385). 

Defendants'  right  to  make  a  case  on  which  to  obtain  a 
review  of  the  trial  of  the  special  issues  expired,  therefore, 
on  the  28th  of  March,  1875  (Rules  41  and  42),  and  accord- 
ing to  Rule  40,  the  defendant  must  be  deemed  to  have  acqui- 
esced in  the  verdict,  and  the  same  cannot  be  questioned 
any  more. 
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"Under  these  circumstances  it  would  be  a  waste  of  time  to 
consider  and  settle  the  case  in  the  form  proposed. 

But  the  defendant  still  has  the  right  to  prosecute  her 
appeal  from  the  judgment  and  from  the  order  denying  her 
motion  upon  affidavit  for  a  new  trial. 

The  appeal  from  the  order  will  be  heard  on  the  papers 
read -upon  the  motion.  They  need  not  be  incorporated  in 
a  case. 

On  the  appeal  from  the  judgment  the  defendant  may 
have  a  review  of  the  proceedings  on  the  final  hearing,  pro- 
vided  she  makes  a  case  for  that  purpose.  The  amendment 
proposed  by  the  plaintiff  contains  not  only  a  fair  and  true 
report  of  such  proceedings,  but  all  which  the  defendant  is 
entitled  to  have  set  forth  in  the  case  which  she  is  at  liberty 
to  make. 

The  most,  therefore,  that  I  can  do  is  to  settle  the  case  in 
accordance  with  the  amendment  proposed  by  the  plaintiff, 
and  it  is  hereby  settled  accordingly. 
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SUPREME  COURT. 
SABAH  BROWN  agt.  JOSEPH  CROMIEN  et  oil. 
District  courts,  New  York — forcible  entry  and  detainer. 

The  district  courts  of  the  city  of  New  York  have  no  jurisdiction  to  enter- 
tain proceedings  for  forcible  entry  and  detainer. 

Special  Term,  October,  1875. 

VAN  VORST,  J.  —  The  district  courts  have  no  jurisdiction 
to  entertain  proceedings  for  forcible  entry  and  detainer. 

Chapter  344  of  the  Laws  of  1857  is  an  act  to  reduce  the 
several  acts  relating  to  the  district  courts  in  the  city  of  New 
York  into  one  act.  Section  77  describes  the  duties  of  the 
justices  of  the  district  courts,  and  the  authority  they  may 
exercise. 

They  are  authorized  to  perform  the  duties  and  exercise  all 
the  powers  and  authority  specified  in  certain  provisions  of 
the  Revised  Statutes,  to  which  particular  reference  is  made. 

Whilst  they  may  exercise  authority  in  respect  to  "  summary 
proceedings  "  to  secure  the  possession  of  land  in  other  cases, 
provided  for  in  article  2,  title  2,  chapter  8  of  the  Revised 
Statutes,  no  authority  is  given  with  respect  to  proceedings 
under  article  1,  which  relates  to  proceedings  in  respect  to 
forcible  entry  and  detainer. 

When  we  consider  the  nature  and  scope  of  the  act  of  1857, 
and  the  details  into  which  it  enters  with  respect  to  these 
courts  and  the  justices  thereof,  and  their  powers  and  duties, 
we  must  conclude  that  the  omission  in  respect  to  proceedings 
for  forcible  entry  and  detainer  was  designed,  and  that  the 
former  laws  on  the  subject  were  repealed. 
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For  the  exercise  of  power  in  respect  to  forcible  entry  and 
detainer  would  be  inconsistent  with  the  act  of  185T,  which 
professes  to  reorganize  these  courts  and  define  their  duties, 
as  well  as  the  powers  of  the  justices  thereof. 

To  the  extent,  therefore,  of  prohibiting  the  bringing  of 
these  proceedings  before  the  justice  in  question,  the  prayer 
of  the  complaint  should  be  granted. 

But  the  other  ruling  asked  for  cannot  well  be  granted,  as 
the  plaintiff  is  not  remediless  at  law.  The  summary  proceed- 
ings may  be  reviewed  by  certiorari. 

To  any  new  proceedings  before  another  tribunal  having 
jurisdiction  the  plaintiff  may  interpose  any  legal  ground  of 
resistance  in  his  favor.  The  defendant  Liddy  is  shown  to  be 
responsible,  and  the  remedy  which  the  plaintiff  has  invoked 
by  action  against  him  will  secure  her  under  the  covenants  in 
the  law. 

There  should  be  judgment  for  the  plaintiff  to  the  extent 
above  indicated. 

VOL.  L  25 
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SUPKEME  COUKT. 

JOHN  J.  KIERNAN  agt.  THE  MANHATTAN  QUOTATION  TELEGRAPH 
COMPANY  and  FRANCIS  A.  ABBOT. 

Eight  of  property  in  news — transmission  by  telegraph. 

News  is  property.    Its  transmission  to  subscribers  over  telegraphic  print- 
ing instruments  s  not  a  general  publication. 

New  York,  Special  Term,  January,  1876. 
JBuckham,  Smales  &  Walker,  attorneys  for  plaintiff. 
Stephen  A.  Walker  &  Grosvenor  Pi  Lowery,  of  counsel. 

C.  T.  Polhemus,  attorney  for  defendant  Manhattan  Quota- 
tion Company. 

William  Stanley,  of  counsel 

VAN  BRUNT,  J.  —  The  questions  to  be  determined  in  the 
decision  of  this  case  are  three  in  number : 

First.  Had  the  plaintiff  any  right  of  property  in  the  foreign 
financial  news  obtained  by  him  from  the  Associated  Press 
Corporation,  and  transmitted  by  him  to  his  customers  ? 

Second.  Has  the  defendant,  the  Manhattan  Quotation 
Telegraph  Company,  made  use  of  this  news  by  transmitting 
it  over  the  wires  to  its  customers  ? 

Third.  If  the  plaintiff  had  a  right  of  property  in  the  news 
received  by  him  from  the  Associated  Press,  did  he  abandon 
such  right  when  he  transmitted  the  news  to  his  customers  ? 

The  Associated  Press  is  a  corporation  which  has  for  its 
business  the  collection  of  news  in  all  parts  of  the  world  by 
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its  agents,  and  which  is  transmitted  to  the  city  of  New  York 
for  the  use  of  its  members.  Among  the  many  classes  of 
intelligence  thus  transmitted  from  Europe  is  what  is  called 
"  foreign  financial  news,"  consisting  of  quotations  of  consols, 
rentes,  U.  S.  bonds,  railroad  stocks,  the  rates  of  interest,  and 
increase  and  decrease  of  the  specie  in  the  banks  of  England 
and  France. 

The  Gold  and  Stock  Telegraph  Company  is  a  corporation 
formed  for  the  purpose  of  transmitting  to  its  customers,  by 
telegraph,  "  foreign  financial  news,"  and  also  "  domestic 
financial  news,"  including  the  quotations  of  the  Stock 
Exchange. 

The  plaintiff  was  engaged  in  furnishing  to  his  customers, 
by  telegraph,  "foreign  financial  news."  The  defendant, 
"  The  Manhattan  Quotation  Telegraph  Company,"  was  also 
engaged  in  the  business  of  furnishing  to  its  customers  both 
foreign  and  domestic  financial  news ;  and  the  defendant  Abbot 
was  its  agent  for  procuring  of  the  same. 

The  Gold  and  Stock  Telegraph  Company  had  a  contract  or 
agreement  b}r  which  it,  had  the  exclusive  use  of  all  "  foreign 
financial  news "  for  the  space  of  thirty  minutes  after  its 
receipt  by  the  Associated  Press  in  this  city. 

On  the  10th  of  January,  1873,  the  Gold  and  Stock  Tele- 
graph Company  made  a  contract  with  the  plaintiff,  by  which 
they  gave  to  him  the  exclusive  use  of  all  "foreign  financial 
news  "  received  from  the  Associated  Press  for  the  space  of 
fifteen  minutes  after  its  receipt  by  them.  The  manner  in 
which  this  business  is  conducted  is  as  follows : 

Any  news,  collected  by  the  agents  of  the  Associated  Press 
abroad  is  telegraphed  by  cable  to  the  Associated  Press,  the 
message  being  in  cypher.  The  message  is  then  translated  by 
an  employe  of  the  Associated  Press,  and  such  part  as  comes 
under  the  head  of  foreign  financial  news  is  handed  over  to 
the  Gold  and  Stock  Telegraph  Company,  who  send  it  at  once 
by  a  Morse  wire  to  the  office  of  Mr.  Kiernan  ;  it  is  then  sent 
back  by  Mr.  Kiernan  to  the  Gold  and  Stock  Telegraph  Com- 
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pany,  with  instructions  to  transmit  it  to  his  subscribers,  which 
is  immediately  done. 

The  messages  thus  sent  are  received  by  Mr.  Kiernan's  sub- 
scribers in  from  one  to  three  minutes  after  their  receipt  by 
the  Gold  and  Stock  Telegraph  Company  from  the  Associated 
Press. 

If  the  Associated  Press  have  any  right  of  property  in  the 
new  stransmitted  to  it  by  telegraph  by  its  agents  abroad,  then 
clearly  the  •  plaintiff  has  succeeded  to  such  right,  as  far  as 
relates  to  "foreign  financial  news,"  for  the  space  of  at  least 
fifteen  minutes  after  its  receipt  from  the  Associated  Press  by 
the  Gold  and  Stock  Telegraph  Company. 

It  is  claimed  by  the  defendants  that  no  such  right  of 
property  exists  in  news,  upon  the  ground  that  before  this 
intelligence  was  gathered  together  by  the  agents  of  the  Asso- 
ciated Press  in  Europe,  it  was  public  property  and  open  to 
all  the  world,  and  that  it  was  not  made  the  exclusive  property 
of  the  Associated  Press  because  it  had  been  collected  and 
telegraphed  to  them  by  its  agents.  That  before  it  was 
gathered  the  first  comer  had  a  perfect  right  to  have  this  news 
and  publish  it. 

It  may  be  perfectly  true  that  no  person  could  be  restrained 
from  the  publication  of  this  news  in  Europe,  but  it  is  diffi- 
cult to  see  how  such  a  right  can  be  extended  so  far  as  to 
authorize  the  publication  of  news  which  has  been  collected  by 
the  agents  of  the  Associated  Press,  and  telegraphed  to  them 
at  great  expense  without  its  consent. 

It  would  be  an  atrocious  doctrine  to  hold  that  dispatches, 
the  result  of  the  diligence  and  expenditure  of  one  man, 
could  with  impunity  be  pilfered  and  published  by  another. 

It  is  undoubtedly  true  that  in  respect  to  news,  its  publica- 
tion cannot  be  interfered  with  where  the  party  procures  the 
intelligence  by  the  diligence  of  his  own  agents  ;  but  if  he 
seeks  to  profit  by  the  superior  diligence  of  his  rivals,  it  is 
unjust  that  he  should  be  allowed  to  do  so  until  the  right  of 
property  hap  been  abandoned  by  publication. 
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The  mere  fact  that  a  certain  class  of  information  is  open 
to  all  that  seek  it,  is  no  answer  to  a  claim  to  a  right  of  prop- 
erty in  such  information  made  by  a  person  who,  at  his  own 
expense  and  by  his  own  labor,  has  collected  it. 

F.  C.  WOOD,  in  Kelly  agt.  Morris  (I  Law  Rep.  [-£#.],  697),. 
a  case  between  publishers  of  rival  business  directories,  says  : 
"  The  defendant  has  been  most  completely  mistaken  in  what 
he  assumes  to  be  his  right  to  deal  with  the  labor  and  property 
of  others.  In  the  case  of  a  dictionary,  map,  guide-book  or 
directory,  when  there  are  certain  objects  of  information 
which  must,  if  described  correctly,  be  described  in  the  same 
words,  a  subsequent  compiler  is  bound  to  set  about  doing  for 
himself  that  which  the  first  compiler  has  done.  In  the  case 
of  a  roads-book,  he  must  count  the  milestones  for  himself.  In 
the  case  of  a  map  of  a  newly  discovered  island,  he  must  go 
through  the  whole  process  of  triangulation  just  as  if  he  had 
never  seen  any  former  map.  No  doubt  the  expense  of  pro- 
curing the  information  in  a  legitimate  way  is  very  great.  But 
the  defendant  goes  on  in  his  affidavit  to  propound  a  most 
extraordinary  doctrine  as  to  the  right  of  publicity  in  the 
names  of  private  residents,  who  had,  as  he  expressed  it, 
given  their  names  for  public  use.  "What  he  has  done  has 
been  just  to  copy  the  plaintiff's  book,  and  then  send  out  can- 
vassers to  see  if  the  information,  so  copied,  was  correct.  If 
the  canvassers  did  not  find  the  occupant  of  the  house  at  home 
or  could  get  no  answer  from  him,  then  the  information 
copied  from  the  plaintiffs  book  was  reprinted  bodily,  as  if  it 
was  a  question  for  the  occupier  of  the  house  only,  and  not  for 
the  compiler  of  the  previous  directory." 

F.  C.  MALINS,  in  Cox  agt.  Land  and  Water  Journal 
Company  (9  Law  It.  [-£#.],  322),  a  case  respecting  a  list  of 
hounds,  says  :  "  It  is  clear  that,  in  this  case,  the  getting  the 
names  of  masters  of  hunts,  the  number  of  hounds,  the  hunts- 
men and  whips,  and  so  forth,  is  information  open  to  all  who 
seek  to  obtain  it ;  but  they  must  get  it  at  their  own  expense, 
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as  the  result  of  their  own  labor,  and  they  are  not  to  be  enti- 
tled to  the  results  of  the  labors  undergone  by  others." 

These  cases  clearly  sustain  the  doctrine  that  a  man  may 
impress  upon  materials,  which  are  open  to  all  the  world,  a 
right  of  property  when  he  has,  as  the  result  of  his  own  efforts 
and  expenditure,  collected  and  reduced  to  a  form  serviceable 
to  the  public  such  material. 

This  right  of  property,  however,  does  not  preclude  another 
person,  as  the  result  of  his  own  efforts  and  diligence,  from 
collecting  independently,  and  utilizing  as  he  may  see  fit,  the 
same  materials. 

Applying  this  principle  to  the  case  of  the  Associated 
Press,  it  is  clear  that  it  has  a  right  of  property  in  all  news 
transmitted  to  it  by  its  agents,  until  it  abandons  that  right  by 
publication.  The  agents  of  the  Associated  Press  abroad,  it 
is  true,  only  do  that  which  any  other  person  could  do  if  they 
felt  so  disposed ;  but  the  collection  of v  news  being  the  result 
of  ^their  own  labor,  and  its  value  as  news  being  impressed 
upon  it  by  the  fact  of  such  collection,  and  by  the  fact  of  its 
being  telegraphed  by  cable  at  great  expense,  clearly  bring 
such  dispatches  within  the  principles  of  the  cases  cited. 

To  say  that  the  Associated  Press  could  not  restrain  the 
publication  of  its  dispatches  by  any  person  who  should  sur- 
reptitiously obtain  them  would  be  to  hold  that  no  private 
individual  could  prevent  the  publication  of  his  own  private 
dispatches  if  they  should  happen  to  relate  to  public  events. 

It  seems  to  me  clear,  therefore,  that  there  is  a  right  of 
property  which  will  be  protected  by  the  court,  in  the  news 
collected  by  the  Associated  Press  abroad  and  telegraphed  to 
it  by  its  agents,  so  long  as  that  right  is  not  abandoned  by 
publication  ;  and  as  Mr.  Kiernan  has  succeeded  to  the  rights 
of  the  Associated  Press,  as  far  as  relates  to  "  foreign  financial 
news,"  he  is  entitled  to  protection  in  the  use  of  that  news, 
unless  he  abandons  it  by  publication. 

The  next  question  to  be  considered  is,  has  the  defendant, 
the  Manhattan  Quotation  Telegraph  Company,  made  use  of 
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news  belonging  to  the  plaintiff,  by  transmitting  it  over  its 
wires  to  its  customers. 

.  It  appears,  by  the  undisputed  evidence  in  the  case,  that,  at 
least  up  to  the  time  of  the  commencement  of  this  action,  the 
Manhattan  Quotation  Telegraph  Company  obtained  all  its 
foreign  financial  news  through  the  defendant  Brands  A. 
Abbot,*  who  was  its  agent.  There  was  no  evidence  produced 
before  me  that  Abbot  had  any  means  of  information  what- 
ever, except  such  as  he  derived  from  the  inspection  of  the 
tapes  of  Mr.  Kiernan,  and  those  of  the  Gold  and  Stock  Tele- 
graph Company,  and  of  the  manifold  slips  of  Mr.  Kiernan 
in  the  offices  of  their  customers.  It  was  affirmatively  shown 
by  the  plaintiff  that,  in  more  than  one  instance,  Mr.  Abbot 
had  been  seen  copying  dispatches  from  Mr.  Kiernan's  instru- 
ments or  manifold  slips,  and  which  almost  immediately 
appeared  upon  the  tapes  of  the  defendant's  company.  "We 
also  find  that,  on  more  than  one  occasion,  the  same  errors 
were  committed  by  the  Manhattan  Company  as  had  been 
committed  by  Mr.  Kiernan  but  a  moment  before. 

In  one  instance,  we  find  a  dispatch  appearing  upon  the 
tapes  of  the  Manhattan  Company,  purporting  to  be  a  special 
message  from  London,  which  had  its  entire  origin  in  the 
manifold  slip  hung  up  by  Mr.  Kiernan  in  the  rooms  of  the 
Gold  Board. 

It  is  shown,  by  the  testimony  of  Mr.  Abbot,  that  he  did 
procure  his  dispatches  from  the  customers  of  Mr.  Kiernan  ; 
and  that  although  he  pretended  that  he  obtained  information 
through  bankers  in  the  city  of  New  York,  no  evidence,  upon 
the  trial  of  this  case,  was  produced  that  Mr.  Abbot  had,  in  a 
single  instance,  obtained  a  particle  of  "  foreign  financial 
news  "  from  such  a  source  ;  and  the  conclusion  is  irresistible 
that  the  great  bulk  of  such  information  he  obtained  from  the 
tapes  of  Mr.  Kiernan's  machine,  or  from  his  manifold  slips 
sent  to  his  customers. 

On  behalf  of  the  Manhattan  Quotation  Telegraph  Com- 
pany, it  is  claimed  that  although  Mr.  Abbot  may  have  ille^ 
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gitimately  and  wrongfully  obtained  the  news  which  he 
furnished  to  them,  that  they  being  ignorant  of  these  facts 
are  not  to  be  held  liable  for  the  wrongful  acts  of  their  agent. 

It  is  undoubtedly  true,  generally,  that  a  principal  is  not 
liable  for  the  wrongful  acts  of  his  agents ;  but  the  principal 
cannot  avail  himself  and  knowingly  profit  by  the  wrongful 
acts  of  his  agent  without  being  liable  therefor.  The  Man- 
hattan Company  seem  to  have  acted  toward  its  agent,  Abbot, 
in  precisely  the  same  way  as  Abbot  acted  toward  his  man, 
Bowen. 

Bowen,  according  to  Abbot's  testimony,  was  accustomed  to 
go  out  and  get  for  Abbot  foreign  financial  news,  which  Abbot 
furnished  to  the  Manhattan  Company ;  but  Abbot  took  par- 
ticular care  never  to  inquire  from  Bowen  where  he  got  his 
news  from ;  and  so,  the  Manhattan  Company,  although  fre- 
quently informed  that  Abbot  had  no  sources  of  his  own  of 
information  as  to  foreign  financial  news,  used  the  news  fur- 
nished by  him  without  ever  thinking  it  necessary  to  make 
any  investigation  of  the  subject.  , 

It  would  appear  as  though,  as  long  as  they  got  the  news, 
the  less  they  knew  about  the  source  from  which  it  came  the 
Better  they  were  pleased. 

It  is  no  defense  to  a  principal,  when  sought  to  be  charged 
for  the  wrongful  acts  of  his  agent,  the  profits  of  which  he 
has  reaped,  to  say  that  he  did  not  know  of  such  wrongful  acts, 
when  it  appears  that  he  had  been  informed  that  such  acts 
were  wrongful,  and  has  neglected  to  make  any  investigation 
as  to  the  truth  of  the  allegation. 

Having  now  determined .  that  the  plaintiff  had  a  right  of 
property  in  his  foreign  financial  news,  and  that  the  Manhat- 
tan Company  has  made  use  of  such  news,  the  only  remaining 
question  to  be  considered  is  :  Does  the  plaintiff  abandon  such 
right  by 'transmitting  such  news  to  his  customers?  If  such 
transmission  amounts  to  a  general  publication  then  it  is  clear 
that  all  rights  of  the  plaintiff  are  lost.  It  is  not  necessary 
that  I  should  here  discuss  the  question  as  to  the  right  of  the 
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court  to  protect  such  right  of  property.  It  is  a  question 
which  has  been  decided  by  our  highest  court,  and  must  be 
considered  as  the  settled  law  of  this  state. 

It  has  been  held  that  the  representation  of  a  drama 
upon  the  stage  is  not  such  a  publication  as  deprives  the 
author  of  his  right  of  property  therein.  The  delivery  of  a 
lecture  to  a  public  audience,  or  the  preaching  of  a  sermon  by 
a  minister  to  his  congregation,  does  not  work  a  forfeiture  of 
the  common-law  right  of  property  in  the  lecture  or  sermon. 
The  cases  seem  to  recognize  a  distinction  between  a  general 
and  unrestricted  publication,  which  works  a  forfeiture  of  this 
right,  and  a  qualified  or  limited  publication,  which  has  no 
such  result  (Miller  agt.  Taylor,  4  Burrows,  304 ;  Woolsey 
agt.  Judd,  4  Duer,  485;  Palmer  agt.  De  Witt,  47  N. 
r.,532). 

It  is  the  unquestioned  law  of  this  state,  that  in  the  case  of 
letters  the  general  property,  and  the  general  rights  incident 
to  property,  belong  to  the  writer ;  and  tlie  person  to  whom 
letters  are  addressed  has  but  a  limited  right,  or  special  prop- 
erty, in  such  letters,  as  a  trustee  or  bailee  for  particular  pur- 
poses, either  of  information  or  of  protection,  or  of  support 
of  his  rights  and  character ;  and  the  publication  of  letters, 
even  by  the  receiver,  has  been  restrained  where  such  publi- 
cation was  not  made  for  purposes  of  protection,  or  of  support 
of  his  rights  or  character  (  Woolsey  agt.  Judd,  supra  ;  Fol- 
som  agt.  Marsh,  2  Story,  100). 

Applying  this  principle  to  the  case  now  under  discussion, 
it  is  evident  that  if  Mr.  Kiernan  transmitted  his  foreign  finan- 
cial news  to  his  customers,  for  their  information,  by  means  < 
of  manifold  slips  exclusively,  he  conld  restrain  the  publica- 
tion by  these  persons  of  such  intelligence.  Is  there  any 
difference  in  principle  because  he  writes  to  his  customers  by 
telegraph  ?  I  am  unable  to  see  any  distinction. 

The  telegraph  is  simply  a  means  which  modern  science  has 
adapted  to  the  purposes  of  communication  between  persons 
at  a  distance  from  each  other.     And  I  am  urfable  to  see  that 
VOL.  L  26 
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it  makes  any  difference  in  the  principle  governing  written 
communications  whether  Mr.  Kiernan,  sitting  in  his  office, 
by  means  of  the  telegraph  writes  his  communication  upon 
paper  in  the  office  of  the  customer ;  or  whether  he  writes  the 
communication  in  his  own  office  and  then  sends  it  to  his 
customers. 

It  was  claimed,  upon  the  trial  of  this  cause,  that  Mr. 
Kiernan  having  placed  hio  machines  in  the  office  of  his  cus- 
tomers, without  restricting  their  use  of  the  information 
which  he  conveys  to  them,  by  means  of  said  machines, 
cannot  restrain  their  making  any  use  of  it  which  they 
may  wish. 

It  seems  to  me  that  this  proposition  cannot  be  sustained, 
because,  although  there  may  not  have  been  any  distinct 
restriction  placed  by  Mr.  Kiernan  upon  the  customer's  use  of 
the  information  conveyed  to  him,  yet  it  is  evident  that  the 
customer  must  have  understood,  fronL  the  very  nature  of  the 
transaction,  that  he  had  no  right  to  use  or  publish  the  said 
information,  except  in  connection  with  his  own  business. 

That  there  may  be  such  a  tacit  understanding  implied  from 
the  nature  of  the  contract  is  expressly  held  in  the  case  of 
Turner  agt.  Robinson  (10  Irish  Ch.  J?.,  134). 

The  court  in  that  case  used  the  following  language :  "  It  is, 
secondly,  insisted,  by  the  counsel  for  the  respondent  Robin- 
son, that  the  exhibition  of  the  painting  by  Mr.  Wallis,  at  the 
Royal  Academy,  was  a  publication  of  the  painting  itself.  I 
inquired,  during  the  course  of  my  argument,  whether  there 
were  any  rules  or  by-laws  of  the  Royal  Academy  prevent- 
ing the  taking  of  any  copy  or  sketch  from  the  paintings 
exhibited,  as,  of  course,  if  there  were  such  rules  or  by-laws, 
the  exhibition  of  a  painting  on  the  faith  of  such  regulation 
would  not  be  a  publication  so  as  to  deprive  a  painter  of 
his  common-law  right.  It  would,  in  such  case,  be  a  clear 
breach  of  trust  and  confidence  on  the  part  of  the  member  of 
the  Royal  Academy  to  permit  copies  or  sketches  to  be  taken, 
when  it  is  to  be  assumed  that  paintings  are  sent  to  the  Royal 
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Academy  on  the  faith  of  such  regulations ;  and  the  public 
who  are  permitted,  on  payment  of  a  small  sum,  to  visit  the 
exhibition  of  paintings  at  the  Royal  Academy,  must  visit  the 
exhibition  subject  to  such  rules  and  regulations,  and  can  have 
no  rights  which  the  members  of  the  Royal  Academy 
have  not." 

And  again,  the  court  says :  "  If  there  was  no  statute  pro- 
tecting copyright  in  literary  works,  and  Sir  Walter  Scott  had 
read  out  '  Waverly '  to  a  large  party  of  friends,  it  is  idle  to 
say  that  such  would  have  amounted  to  publication  so  as  to 
have  deprived  him  of  his  common-law  right ;  and  the  painter, 
or  the  owner  of  the  painting,  who  exhibits  it  at  such  exhi- 
bitions as  those  of  London,  Dublin,  or  Manchester,  and 
having  regard  to  the  object  of  such  exhibitions,  should  be 
considered  as  only  allowing  it  to  be  viewed  by  the  public  on 
a  tacit  understanding  that  an  improper  advantage  would  not 
be  taken  of  the  privilege  thus  granted ;  and  I  am  disposed 
to  think,  without  reference  to  the  letters  I  have  read,  that 
such  an  exhibition  would  not  be  a  publication  so  as  to  deprive 
a  painter,  or  the  owner  of  a  painting,  of  his  common-law 
right." 

It  would,  therefore,  seem  that  the  transmission  by  Mr. 
Kiernan  of  his  foreign  financial  news  to  his  customers  was 
but  a  qualified  publication,  which  did  not  forfeit  his  right  of 
property  therein.  r*.  "? 

The  plaintiff  is,  therefore,  entitled  to  judgment  restraining 
them  from  the  publication  of  the  foreign  financial  reports  of 
the  plaintiff. 
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THE  PEOPLE  agt.  JOSEPH  WALTZ. 

The  charge  of  the  judge  in  this  important  case,  upon  the  subjects 
involved  in  it,  and  the  law  as  laid  down  and  made  applicable  thereto,  is 
divided  into  the  following  general  headings: 

1.  What  is  murder?  2.  Justifiable  homicide.  3.  Excusable  homicide. 
4.  Manslaughter.  5.  Murder  in  the  first  degree.  6.  Murder  in  the 
second  degree.  7.  Facts  of  the  killing.  8.  What  is  insanity  ?  9. 
Prominent  facts  proved  on  the  part  of  the  prisoner.  10.  People's  evi- 
dence. 11.  Submission  of  the  case  to  the  jury. 

March,  1874. 

THE  prisoner  was  indicted  for  the  murder  of  Herman 
Holcher.  The  homicide  was  committed  in  May,  1873.  The 
trial  took  place  at  Catskill,  in  March,  1874,  and  resulted  in  a 
conviction  of  murder  in  the  first  degree.'  The  prisoner  was 
executed  May  1,  1874,  and  on  the  day  previous  to  the  execu- 
tion killed  his  keeper  (Mr.  Ernst)  in  an  attempt  to  escape. 

Previous  to  the  execution  the  prisoner  was  carefully 
examined'  by  Drs.  Gray  and  Ordronaux  (done  by  order  of 
Gov.  John  A.  Dix),  who  reported  him  perfectly  sane,  and 
that  his  alleged  insanity  was  feigned. 

The  present  statute  defining  murder,  and  dividing  it  into 
two  degrees,  was  passed  subsequent  to  the  homicide,  and  the 
charge  will  be  understood  as  referring  to  the  previous  statute. 

District  Attorney  Crowell  dk  A.  C.  Grisvwld,  for  people. 
Osborn  &  Givins,  for  prisoner. 

CHARGE  OF  JUDGE  WESTBROOK. 

Gentlemen  of  the  Jury.-^-  We  are  approaching  the  close 
of  a  drama  in  real  life  which  is  not  often  surpassed  in  interest 
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by  the  creation  of  the  imagination.  Its  final  scene,  in  which 
you  are  chief  actors,  demands  of  you,  and  each  of  you,  all 
your  wisdom,  all  your  conscientiousness,  and  all  your  firm- 
ness. The  gravity  of  your  responsibility  is  very  great.  On 
the  one  hand  the  people  have  a  right  to  insist,  in  case  of  the 
guilt  of  the  prisoner,  for  the  protection  of  life,  that  "  whoso 
sheddeth  man's  blood,  by  man  shall  his  blood  be  shed,  for  in 
the  image  of  God  made  he  man,"  and  on  the  other  hand,  the 
prisoner  and  humanity  have  a  right  to  require  that  the  extreme 
penalty  of  the  law  shall  not  be  inflicted  except  in  a  clear  case, 
free  from  all  reasonable  doubt.  In  the  discharge,  gentle- 
men, of  this  great  and  high  duty,  I  invoke  for  you,  and  I  ask 
each  of  you  to  invoke  for  yourselves,  the  source  of  all  wisdom, 
to  give  you  the  wisdom  to  decide  this  solemn  issue  aright. 

What  is  Murder  ? 

The  prisoner,  Joseph  Waltz,  is  indicted  for  the  crime  of 
murder.  In  order  that  you  may  intelligently  determine 
whether  he  is  guilty  or  not  guilty  of  this  terrible  accusation, 
I  will,  in  the  first  place,  proceed  to  explain  to  you  what 
murder  is  —  what  constitutes  the  crime  of  homicide  in  all  its 
various  grades.  Murder,  in  the  first  degree,  is  thus  defined  by 
statute : 

"  Such  killing,  unless  it  be  manslaughter,  or  excusable  or 
justifiable  homicide,  as  hereafter  provided,  shall  be  murder 
in  the  first  degree,  in  the  following  cases : 

"  1.  When  perpetrated  from  a  premeditated  design  to  effect 
the  death  of  the  person  killed,  or  of  any  human  being." 

It  is  under  this  subdivision  I  suppose  the  prosecution  will 
insist  (if  under  any),  that  the  prisoner  is  to  be  convicted. 

"  2.  When  perpetrated  by  any  act  imminently  dangerous 
to  others,  and  evincing  a  depraved  mind,  regardless  of  human 
life,  although  without  any  premeditated  design  to  effect  the 
death  of  any  particular  individual. 

"  3.  When  perpetrated  in  committing  the  crime  of  arson  in 
the  first  degree." 
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These  are  the  statute  definitions  of  this  crime,  of  which  I 
shall  have  occasion  presently  to  speak  when  I  shall  have  read 
to  you  the  various  definitions  of  murder  in  the  second  degree, 
of  justifiable  and  excusable  homicide  and  manslaughter  in  its 
degrees.  Murder  in  the  second  degree  is  thus  defined : 

"Such  killing,  unless  it  be  murder  in  the  first  degree,  or 
manslaughter,  or  excusable  or  justifiable  homicide,  as  herein- 
after provided,  or  when  perpetrated  without  any  design  to 
effect  death,  by  a  person  engaged  in  the  commission  of  any 
felony,  shall  be  murder  in  the  second  degree." 

You  will  observe,  from  the  definition  of  the  crime  of 
murder  in  the  second  degree,  that  the  statute  declares  every 
homicide  to  be  of  that  degree  of  crime,  "  unless  it  be  murder 
in  the  first  degree  or  manslaughter,  or  excusable  or  justifiable 
homicide."  It  will  be  necessary  for  me,  therefore,  to  define 
to  you  excusable  and  justifiable  homicide,  and  the  various 
degrees  of  manslaughter.  There  is  no  pretense  in  this  case 
that  this  is  a  case  of  justifiable  homicide,  but  still  it  becomes 
important  that  you  understand  it,  that  you  may  be  able  right- 
fully to  comprehend  what  is  murder. 

Justifiable  homicide. 

"  Such  homicide  is  justifiable  wrhen  committed  by  public 
officers,  and  those  acting  by  their  command  in  their  aid  and 
assistance,  either,  1.  In  obedience  to  any  judgment  of  a  com- 
petent court,  or,  2.  When  necessarily  committed  in  overcom- 
ing actual  resistance  to  the  execution  of  some  legal  process,  or 
to  the  discharge  of  any  other  legal  duty ;  or,  3.  When  neces- 
sarily committed  in  retaking  felons  who  have  been  rescued, 
or  who  have  escaped  ;  or,  4.  When  necessarily  committed  in 
arresting  felons  fleeing  from  justice." 

Such  homicide  is  also  justifiable  when  committed  by  any 
person  in  either  of  the  following  cases  : 

"  1.  When  resisting  any  attempt  to  murder  such  person, 
or  to  commit  any  felony  on  him  or  her,  or  upon  or  in  any 
dwelling-house  in  which  such  person  shall  be." 
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That  is  the  great  law  of  self-defense  which  we  all  under- 
stand ;  the  defense  either  of  ourselves  or  our  property. 

"Or,  2.  When  committed 'in  the  lawful  defense  of  such 
person,  or  of  his  or  her  husband,  wife,  parent,  child,  master, 
mistress,  or  servant,  when  there  shall  be  a  reasonable  ground 
to  apprehend  a  design  to  commit  a  felony  or  to  do  some  great 
personal  injury,  and  there  shall  be  imminent  danger  of  such 
design  being  accomplished ;  or,  when  necessarily  committed 
in  attempting,  by  lawful  ways  and  means,  to  apprehend  any 
person  for  any  felony  committed ;  or  in  lawfully  suppressing 
any  riot,  or  in  lawfully  keeping  and  preserving  the  peace. 

Excusable  homicide. 

Then  comes  excusable  homicide : 

"  Such  homicide  is  excusable  when  committed,  1.  By  acci- 
dent and  misfortune  in  lawfully  correcting  child  or  servant ; 
or  in  doing  any  other  lawful  act  by  lawful  means,  with  usual 
and  ordinary  caution,  and  without  any  unlawful  intent ;  or, 
2.  By  accident  and  misfortune,  in  the  heat  of  passion,  upon 
any  sudden  and  sufficient  provocation,  or  upon  a  sudden  com- 
bat, without  any  undue  advantage  being  taken,  and  without 
any  dangerous  weapon  being  used,  and  not  done  in  a  cruel  or 
unusual  manner." 

Manslaughter. 

Then  follow  the  various  degrees  of  manslaughter  : 
"  The  killing  of  a  human  being,  without  a  design  to  effect 
death,  by  the  act,  procurement,  or  culpable  negligence  of  any 
other,  while  such  other  is  engaged,  1.  In  the  perpetration  of 
any  crime  or  misdemeanor,  not  amounting  to  felony ;  or, 
2.  In  an  attempt  to  perpetrate  any  such  crime  or  misdemea- 
nor, in  cases  where  such  killing  would  be  murder  at  the  com- 
mon law,  shall  be  deemed  manslaughter  in  the  first  degree. 
Every  person  deliberately  assisting  another  in  the  commission 
of  self-murder,  shall  be  deemed  guilty  of  manslaughter  in  the 
first  degree.  The  willful  killing  of  an  unborn,  quick  child, 
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or  any  injury  to  the  mother  of  such  child,  which  would  be 
murder  if  it  resulted  in  the  death  of  such  mother,  shall  be 
deemed  manslaughter  in  the  first  degree." 

Manslaughter  in  the  second  degree  is  as  follows  : 

"  The  killing  of  a  human  being,  without  a  design  to  effect 
death,  in  the  heat  of  passion,  but  in  a  cruel  and  unusual  man- 
ner, unless  it  be  committed  under  such  circumstances  as  to 
constitute  excusable  or  justifiable  homicide,  shall  be  deemed 
manslaughter  in  the  second  degree.  Every  person  who  shall 
unnecessarily  kill  another,  either,  1.  While  resisting  an 
attempt  by  such  other  person  to  commit  any  felony,  or  to  do 
any  other  unlawful  act ;  or,  2.  After  such  attempt  shall  have 
failed." 

Then  the  third  degree : 

"  The  killing  of  another,  in  the  heat  of  passion,  without  a 
design  to  effect  death,  by  dangerous  weapon,  in  any  case 
except  such  wherein  the  killing  of  another  is  herein  declared 
to  be  justifiable  or  excusable,  shall  be  deemed  manslaughter 
in  the  third  degree." 

The  distinction  between  the  second  and  third  degrees  con- 
sisting in  this:  .That  in  the  second  degree  it  is  a  killing  in  a 
cruel  and  unusual  manner,  whereas  in  the4hird  degree  it  is 
a  killing  by  a  dangerous  weapon.  Then  follow  sundry  defi- 
nitions of  manslaughter  in  the  third  degree,  which  it  is  not 
important,  to  refer  to.  The  fourth  degree  is : 

"  The  involuntary  killing  of  another  by  any  weapon,  or  by 
means  neither  cruel  nor  unusual,  in  the  heat  of  passion,  in 
any  cases  other  than  such  as  are  herein  declared  to  be  excus- 
able homicide,  shall  be  deemed  manslaughter  in  the  fourth 
degree." 

"  Every  other  killing  of  a  human  being,  by  the  act,  pro- 
curement or  culpable  negligence  of  another,  where  such  kill- 
ing is  not  justifiable  or  excusable,  or  is  not  declared  in  this 
chapter  mi*der,  or  in  this  title  manslaughter  of  some  other 
degree,  shall  be  deemed  manslaughter  in  the  fourth  degree." 

I  have  thus  gone  through  these  various  definitions  because 
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the  court  of  appeals,  in  a  recent  case,  have  said  it  was  import- 
ant it  should  be  done,  and  also  that  you  may  more  clearly 
appreciate  the  crime  of  murder.  Murder  in  the  first  degree 
consists  in  this : 

Murder  in  the  First  Degree. 

"  When  perpetrated  from  a  premeditated  design  to  effect 
the  death  of  the  person  killed,  or  of  any  human  being,  unless 
it  be  manslaughter  or  excusable  or  justifiable  homicide." 

Now  the  statute  says:  "From  a  premeditated  design  to 
effect  the  death  of  the  person  killed  ; "  that  is  to  say  that  the 
person  intends  to  do  the  act  which  he  does.  That  intent  may 
have  been  formed  immediately  previous  to  the  act,  or  it  may 
have  been  formed  a  long  time  prior  to  its  consummation. 
The  lapse  of  time  intervening  between  the  resolve  and  the 
execution  of  the  resolve  is  in  no  wise  important.  It  is  murder 
if  the  person  intends  the  act ;  if  he  designs  to  do  what  he 
does ;  if  he  premeditates  the  killing  of  the  person  whom  he 
slays. 

Murder  in  the  Second  Degree. 

The  crime  of  murder  in  the  second  degree  is  perhaps  a 
little  less  marked.  "  Such  killing,  unless  it  be  murder  in  the 
first  degree  "  (reading  as  before).  When  this  statute  was  first 
passed  it  was  supposed  by  many  members  of  the  legal  profes- 
sion and  by  many  members  of  the  community,  that  it  was 
designed  to  mark  a  crime  of  murder  wherein  the  premedita- 
tion was  not  so  clear  and  distinct  as  that  of  murder  in  the 
first  degree.  As  for  example,  two  men  meet  suddenly  and 
through  words  passing  between  them,  without  any  other 
provocation,  the  one,  suddenly  fired  by  wrath,  kills,  having 
formed  the  determination  to  kill  upon  the  instant  and  upon 
the  spot.  Now  here  is  a  case  of  designed  killing,  but  it  is  a 
killing  in  the  heat  of  passion,  without  a  sufficient  provocation 
to  bring  the  crime  down  to  manslaughter  in  the  second  or 
third  degree.  That  was  murder  at  the  common  law  and  it 
was  this  class  of  cases  to  which  many  persons  supposed  this 
VOL.  L  27 
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statute  applied  ;  whereas,  it  was  supposed  that  murder  in  the 
first  degree  was  designed  to  mark  that  class  of  cases  where 
the  evidence  of  premeditation  was  clear  and  well  defined,  as 
for  example  a  person  administers  poison  to  another;  there 
you  have  the  purchase  of  poison,  the  mixing  of  the  dose,  and 
its  administration.  Or  where  a  person  stealthily  lay  in  wait 
for  another  and  slew  him  upon  meeting.  You  will  see  for 
yourselves  that  the  latter  cases  are  more  marked  by  delibera- 
tion than  the  first  cases  I  put.  This,  I  say,  was  largely  the 
opinion  of  the  profession  and  the  community  when  this  sec- 
tion was  passed.  They  also  supposed  it  referred  to  another 
case,  and  that  was  where  the  killing  was  without  any  design 
to  effect  death  when  the  person  was  engaged  in  the  commis- 
sion of  a  felony  of  a  lower  grade  than  that  of  arson  in  the 
first  degree.  As  if,  for  example,  some  persons  should  under- 
take to  commit  a  burglary  in  your  house,  and  while  in  the 
act  of  committing  the  burglary,  without  any  intent  to  kill, 
that  person  should  slay  you.  This  was  deemed  to  be  covered 
by  this  second  section.  And  I  should  charge  you,  gentlemen, 
that  this  was  the  law  were  it  not  for  a  decision  of  the  court 
of  appeals  of  this  state  which  has  construed  that  statute  and 
to  which  decision  I  now  desire  to  call  your  attention.  It  is 
the  case  of  Fitzgerald  agt.  The  People  (37  N.  Y.,  413).  I 
read  from  chief  justice  HUNT'S  opinion  (p.  19)  where  he  says : 

"The  killing  of  a  human  being  shall  be  murder  in  the 
first  degree,  1.  When  perpetrated  from  a  premeditated  design 
to  effect  the  death  of  the  person  killed  or  of  any  human 
being ;  2.  "When  perpetrated  by  an  act  imminently  danger- 
ous, etc. ;  3.  When  perpetrated  in  committing  the  crime  of 
arson  in  the  first  degree.  Such  killing,  unless  it  be  murder, 
or  manslaughter,  or  justifiable  homicide,  as  hereinafter  pro- 
vided, shall  be  murder  in  the  second  degree,  when  perpetrated 
without  a  design  to  effect  death,  by  a  person  engaged  in  the 
commission  of  any  felony." 

So  that  the  court  in  their  definition  of  this  crime  have 
excluded  the  notion  or  theory  to  which  I  have  referred,  that 
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this  statute  covered  a  case  less  marked  in  design  than  that 
covered  by  the  definition  of  murder  in  the  first  degree.  And 
then  the  judge  further  says:  "This  was  the  evident  intent 
of  the  framers  of  the  statute,  and  in  my  judgment  is  a  justi- 
fiable construction  of  the  language.  Or,  again,  it  may  be 
read  thus : 

"  Such  killing,  when  perpetrated  without  any  design  to 
effect  death,  by  a  person  engaged  in  the  commission  of  any 
felony,  shall  be  murder  in  the  second  degree,  unless  it  be 
murder  in  the  first  degree  (as  above  defined)  or  manslaughter 
or  justifiable  or  excusable  homicide,  as  hereinafter  provided." 

So  that,  as  I  understand  this  statute  of  murder  as  it  existed 
at  the  time  of  the  commission  of  the  offense  (of  course,  I  do 
not  refer  to  it  as  it  now  is  under  the  law  passed  since  the 
commission  of  this  act),  in  every  case  of  premeditated  killing, 
where  one  kills  another  by  premeditated  design,  that  is  mur- 
der in  the  first  degree,  and  cannot  come  under  the  statute 
defining  it  in  the  second  degree. 

Facts  of  the  Killing. 

The  first  question,  gentlemen,  that  you  have  to  settle  (if  it 
requires  any  settling  at  all)  is :  Did  the  prisoner,  Joseph  Waltz, 
kill  Herman  Holcher  with  premeditated  design  ?  The  facts 
are  in  brief  these:  On  the  21st  day  of  April,  1873,  the 
deceased,  a  resident  of  Albany,  and  a  scissors  grinder  by  occu- 
pation, left  home  upon  a  trip.  It  was  a  trip  such  as  he  was 
accustomed  periodically  to  make  in  different  sections  of  the 
country,  to  follow  his  occupation.  He  fixed  the  date  when 
he  would  return,  which  was  somewhere  about  the  beginning 
of  May.  Not  having  returned  by  the  time  appointed,  and 
the  family  having  become  somewhat  uneasy  from  his  contin- 
ued and  protracted  absence,  his  widow  and  her  son-in-law 
(Mr.  Kelch)  leave  Albany  in  search  of  Holcher.  They  went 
to  Hudson,  Rondout,  Poughkeepsie  and  Catskill,  and  thence 
to  the  residence  of  the  father  of  the  prisoner,  at  whose  house 
the  prisoner  also  resided.  They  there  had  an  interview  with 
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the  prisoner  and  his  father.  I  need  not  now  go  over  in  detail 
that  interview.  I  shall  have  occasion  to  speak  of  it  by  and 
by  on  another  branch  of  the  case.  They  returned  from  that 
interview  to  Albany.  The  next  day  they  returned  from 
Albany  to  Catskill ;  having  procured  a  warrant  for  the  priso- 
ner and  also  a  search  warrant,  they  proceed,  in  company  with 
officer  Ernst  and  under-sheriff  Bennett,  to  the  residence  of 
the  prisoner  and  his  father.  When  they  reach  this  dwelling 
an  examination  of  the  premises  showed  that  in  a  room  in  the 
building  that  was  pointed  out  as  the  room  where  Holcher 
slept,  there  was  blood  upon  the  floor,  which  had  been  par- 
tially erased  by  scraping,  partially  by  planing  and  partially 
covered  over  by  paint,  and  that  blood  led  from  this  spot 
across  the  room  and  the  kitchen  to  the  outer  door.  They 
also  found  blood  upon  the  partition  separating  this  room,  as 
I  understand  it,  from  the  room  in  which  the  prisoner  slept ; 
in  the  wood-house  they  found  the  Iqunge,  which  had  the. 
appearance  of  having  been  recently  washed,  and  on  opening 
the  lounge  they  found  a  quantity  of  blood  partially  hidden 
and  partially  covered  over  by  ink  or  some  black  substance. 
Pursuing  their  investigation  over  the  premises,  they  found  a 
spot  upon  a  road  leading  to  the  back  part  of  the  farm 
where  the  machine  of  the  scissors  grinder  evidently  had 
been  burned.  They  found  the  ashes,  hinges,  screws  and  some 
other  parts  of  the  machine.  They  also  found  at  a  place  near 
where  the  wall  was  lower  than  at  other  places,  a  number  of 
bloody  stones.  Having  made  these  discoveries  they  arrest  the 
prisoner.  After  a  denial  of  his  guilt  and  after  an  incarcera- 
tion for  a  time  in  the  jail,  he  tells  them  that  if  they  will  take 
him  back  to  the  old  farm  again,  that  he  will  point  out  to  them 
the  place  where  the  body  of  Holcher  lay ;  they  took  him  to 
the  farm  ;  he  goes  about  the  premises  and  having  viewed  them 
he  proceeds  to  the  house  ;  he  directs  one  man  to  go  out  and 
another  man  to  stay  in,  and  in  the  midst  of  the  company 
which  he  had  selected,  he  asks  them  to  tell  him  of  what  he 
has  been  accused.  They  say  he  has  been  accused  of  this 
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murder  and  of  robbing  school-houses,  and  after  hearing  the 
accusations  he  proceeds  to  make  a  confession,  which  confession 
admits  the  killing,  the  burial  and  secretion  of  the  body,  and 
ends  by  conducting  the  people  to  the  spot  where  the  deceased 
was  interred,  and  an  excavation  showed  the  scene  in  all  its  hor- 
rid details.  There  can  then  be  no  doubt  but  that  the  prisoner 
did  this  deed.  Indeed  bis  counsel  in  opening  and  in  closing 
have  frankly  conceded  that  he  did  the  act.  So  that  in  regard 
to  the  commission  of  the  homicide  there  is  no  dispute.  Her- 
man Holcher  came  to  a  violent  and  untimely  death  at  the 
hands  of  the  prisoner,  and  may  I  not  further  say  that  if  the 
prisoner  was  capable  of  reasoning,  if  he  was  capable  of  reflec- 
tion and  of  understanding  the  act,  that  the  killing  was  with 
the  design  which  the  statute  marking  the  crime  of  murder  in 
the  first  degree  emphasizes  ?  But  it  is  said  in  the  prisoner's 
behalf,  and  this  is  an  important  and  solemn  question  you  are 
to  decide,  though  he  did  do  this  act  he  is  not  responsible  for 
its  commission ;  that  he  is  insane ;  that  though  the  hand 
wielded  the  hatchet  that  struck  those  terrible  and  killing 
blows,  the  soul,  the  intellect,  the  mind  of  the  man,  did  not, 
by  reason  of  impaired  intellect,  do  the  act  and  impel  the 
hand.  If  this  be  so  it  is  a  defense.  The  statute  has  declared 
that  no  insane  person  can  be  punished  for  a  criminal  act ;  he 
is  not  in  the  eye  of  the  law  responsible,  neither  before  this 
tribunal  nor  before  the  Greater  and  Higher  Tribunal  to  which 
we  must  in  the  end  render  our  account. 

What  is  Insanity  f 

But  what  is  insanity  ?  What  must  be  the  mental  condition 
of  the  party  who  is  to  be  excused  on  account  of  that  mental 
condition  ?  How  much  intellect,  understanding,  judgment 
and  comprehension  must  he  have  to  make  him  amenable  to 
the  law  ?  This,  gentlemen,  is  a  question  for  the  court,  and 
as  the  court  lays  down  that  law  to  you,  you  will  be  guided 
and  governed  by  it  in  your  deliberations.  Questions  of  fact 
belong  to  you ;  questions  of  law  to  the  court.  Trench  not 
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upon  the  prerogative  of  the  court  and  the  court  will  be  care- 
ful to  leave  to  you  that  which  the  law  makes  it  your  duty  to 
decide.  What,  then,  I  repeat,  must  be  the  mental  condition 
of  the  person  who  has  done  the  act,  otherwise  unlawful, 
which  will  excuse  him  for  the  commission  of  such  act  ? 

The  term  "  insanity  "  is  a  somewhat  vague  one.  There  are 
different  degrees  of  mental  power  in  a  healthy  person. 
There  are  various  degrees  of  capacity  among  persons  whose 
intellect  may  be  slightly  impaired.  In  regard  to  the  civil 
affairs  of  life,  that  act  is  a  good  and  lawful  one  which  is  done 
by  a  person  who  understands  the  act.  The  law  can  make  no 
difference  between  the  talented  and  those  who  are-  not,  in 
regard  to  the  execution  of  a  deed  or  a  will,  so  long  as  the 
person  of  the  lesser  intellect  has  enough  capacity  to  under- 
stand and  comprehend  the  act  which  he  does.  And  so  in 
regard  to  crime.  The  person  who  comprehends  crime  in  all 
its  monstrosity  is  liable.  The  person  whose  intellect  is  less 
than  that,  so  long  as  he  has  sufficient  comprehension  to 
know  that  the  act  is  wrong  and  is  forbidden,  and  will  be  pun- 
ished by  the  law,  is  equally  responsible;  no  more  so  and 
none  less  so.  The  law,  gentlemen,  does  not  recognize  insanity 
as  a  defense  so  long  as  the  person  understands  and  compre- 
hends the  act.  That  the  person  pretends  he  is  impelled  by 
an  irresistible  and  overwhelming  impulse  to  commit  the  act, 
will  not  make  a  defense.  It  will  not  do  for  a  person  to  say, 
"I  was  tempted  to  crime  and  was  overcome  by  temptation." 
If  he  knows  the  act  is  wrong  and  is  forbidden  he  must  resist 
the  temptation ;  and  if  he  commits  the  act  he  does  it  at  his 
peril.  Neither  will  it  do  to  excuse  the  commission  of  crime 
because  a  person  believes  in  spirits.  Belief  in  spirits  may  be 
evidence  for  a  jury  to  found  its  judgment  upon  in  regard  to 
the  understanding  and  comprehension  by  the  party  accused 
of  the  act  and  crime.  But  belief  of  spirits  in  itself —  that 
the  party  sees  or  hears  spirits  —  that  spirits  whisper  to  him 
and  bid  him  do  this  act  —  that  of  itself  is  no  defense,  pro- 
vided the  judgment  and  reason  which  God  gave  to  him  and 


NEW  YORK  PRACTICE  REPORTS.  215 

People  agt.  Waltz. 

spared  to  him,  declare  fco  his  consciousness  that  the  act  was 
wrong,  and  that  the  laws  of  God  and  man  forjt)id  it. 

This,  gentlemen,  is  no  new  doctrine ;  it  is  as  old  as  the 
country  from  which  we  have  borrowed  the  most  of  our  learn- 
ing and  our  law.  I  refer  now  to  the  law  of  England.  And 
that  you  may  see  what  the  law  of  that  country  is  upon  that 
question,  let  me  call  your  attention  to  some  extracts  from  that 
law  which  I  have  carefully  culled : 

"  To  justify  the  acquittal  of  a  person  indicted  for  murder, 
on  the  ground  of  insanity,  the  jury  must  be  satisfied  that  he 
was  incapable  of  judging  between  right  and  wrong,  and 
that,  at  the  time  of  committing  the  act,  he  did  not  con- 
sider that  it  was  an  offense  against  the  laws  of  God  and 
nature." 

This  opinion  was  given  by  lord  LTNDHURST  in  the  case  of 
The  King  agt.  Offord.  Another  judge  thus  says : 

"  Where,  upon  a  trial  for  murder,  the  plea  of  insanity  is 
set  up,  the  question  for  the  jury  is  :  '  Did  the  prisoner  do  the 
act  under  a  delusion,  believing  it  to  be  other  than  it  was  ? ' 
If  he  knew  what  he  was  doing  and  that  it  was  likely  to  cause 
death,  and  was  contrary  to  the  laws  of  God  and  man,  and 
that  the  law  directed  that  persons  who  did  such  acts  should 
be  punished,  he  is  guilty  of  murder." 

This  was  the  opinion  of  MARTIN,  J.,  in  the  case  of  The 
Queen  agt.  Townley.  And  again : 

"The  circumstance  of  a  person  having  acted  under  an 
irresistible  influence  to  the  commission  of  homicide  is  no 
defense,  if,  at  the  time  he  committed  the  act,  he  knew  he 
was  doing  what  was  wrong." 

That  is  the  opinion  of  BKAMWELL  in  Queen  agt.  Haynel. 
The  same  doctrine  has  been  enunciated  in  various  states  of 
this  Union. 

"  In  a  trial  for  murder,  a  charge  '  that  the  true  test  of 
insanity  is,  whether  the  accused,  at  the  time  of  the  commis- 
sion of  the  crime,  was  conscious  that  he  was  doing  what  he 
ought  not  to  do,'  is  proper." 
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That  was  held  in  the  case  of  The  people  agt.  Hebson  (17 
California).  . 

"  The  test  of  such  insanity  in  criminal  cases,  as  will  excuse 
the  commission  of  a  crime,  is  whether  the  accused,  at  the 
commission  thereof,  was  conscious  that  he  was  doing  what 
he  ought  not  to  do." 

The  State  agt.  Spencer  (1  JV.  J.,  196). 

"  It  is  not  every  kind  or  degree  of  insanity  which  exempts 
from  punishment.  If  the  accused  understood  the  nature  of 
the  act,  if  he  knew  it  was  wrong  and  it  deserved  punish- 
ment, he  is  responsible." 

This  is  the  ease  of  The  U.  8.  agt.  Me  Glenn  (1  Curtis  Ct. 
Ct.  Reps.}. 

"  If  a  man  has  capacity  and  reason  sufficient  to  enable  him 
to  distinguish  between  right  and  wrong  as  to  a  particular 
act,  for  the  commission  of  which  he  is  on  trial,  if  he  has 
knowledge  and  consciousness  that  the  act  he  is  doing  is  wrong 
and  will  deserve  punishment,  he  is,  in  the  eye  of  the  law,  of 
sound  mind  and  memory,  and  therefore  criminally  responsi- 
ble for  the  act." 

And,  gentlemen,  the  same  doctrine  has  been  enunciated  in 
a  recent  case  in  the  court  of  appeals  of  this  state,  which  is 
our  highest  court,  and  whose  decisions  must  be  our  guide  in 
the  determination  of  this  one.  The  case  is  reported  in  52 
N.  Y.  (Flanagan  agt.  The  People).  The  prisoner  was  con- 
victed in  the  general  sessions  of  New  York  city  of  the  crime 
of  murder  in  the  second  degree,  he  having  been  indicted  for 
murder  in  the  first  degree,  for  killing  his  wife.  The  counsel 
for  the  prisoner  made  these  points : 

"  No  man  can  commit  a  crime,  although  he  has  understand- 
ing, if  he  has  no  will.  The  right  and  wrong  test  as  to  the 
contemplated  act  is  not  favored.  The  power  of  choosing  right 
from  wrong,  is  as  essential  to  legal  responsibility  as  the  mere 
capacity  of  distinguishing  right  from  wrong." 

That  is  to  say,  the  prisoner's  counsel  said  he  must  have  the 
power  to  choose;  that  is,  to  determine  what  he  would  or 
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would  not  do;  whether  he  should  do  the  act,  or  whether 
he  should  not  do  it,  and  this  was  just  as  important  in 
determining  whether  he  was  insane  or  not  as  his  power  to 
distinguish  between  the  right  and  the  wrong  of  the  act.  In 
other  words,  the  counsel  for  the  prisoner  claimed  that  though 
the  prisoner  might  have  reason  enough  to  tell  him  that  the 
act  was  wrong  —  that  the  laws  of  the  land  and  God  forbid 
it  —  yet,  if  he  had  no  will  to  resist  the  influence  which  bade 
him  do  the  act,  then  he  was  crazy  and  insane,  and  not  crimi- 
nally responsible.  It  presents  to  a  certain  extent  one  of  the 
very  propositions  which  the  counsel  for  the  prisoner  has 
raised  here.  It  presents  almost  the  identical  question  which 
is  raised  by  the  confession  of  the  prisoner  in  the  case.  Now 
what  did  the  court  of  appeals  say  ?  They  refer,  in  the  first 
place,  to  the  case  of  Willis  agt.  The  People.  That  was  a 
case  in  which  I  was  concerned,  and  where  the  rule  in  this 
state  was  pretty  thoroughly  settled.  The  court,  through 
ANDREWS,  J.,  says : 

"  That  the  test  of  responsibility  for  criminal  acts,  where 
unsoundness  of  mind  is  interposed  as  a  defense,  is  the  capacity 
of  the  defendant  to  distinguish  between  right  and  wrong  at 
the  time  of,  and  with  respect  to  the  act,  which  is  the  subject 
of  the  inquiry." 

Of  course,  he  must  be  able  intelligently  to  distinguish 
between  the  right  and  the  wrong ;  he  must  have  a  compre- 
hension and  knowledge  that  the  act  is  forbidden  ;  it  must  be 
present  to  his  mind  at  the  time  he  resolves  to  do  it.  But  if 
that  intelligence  and  comprehension  be  present  —  if  there  is 
a  voice  within  him  saying,  "  Do  not  this  act,"  and  he  under- 
stands that  if  he  does  it  it  is  wrong,  and  the  law  will  punish 
him,  then,  if  he  does  it,  he  is  responsible,  even  though  he 
may  claim  that  some  mysterious  influence  or  spirit  urges  him 
on  and  destroys  his  power  to  resist.  I  further  read  : 

"  We  are  asked  in  this  case  to  introduce  a  new  element  into 
the  rule  of  criminal  responsibility,  in  cases  of  alleged  insanity, 
and  to  hold  that  the  power  of  choosing  right  from  wrong  is 
VOL.  L  28 
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as  essential  to  legal  responsibility  as  the  capacity  of  distin- 
guishing between  them,  and  that  the  absence  of  the  former 
is  consistent  with  the  presence  of  the  latter. 

"  The  argument  proceeds  upon  the  theory  that  there  is  a 
form  of  insanity  in  which  the  faculties  are  so  disordered  and 
deranged  that  a  man,  though  he  perceives  the  moral  quality 
of  his  acts,  is  unable  to  control  them,  and  is  urged  by  some 
mysterious  pressure  to  the  commission  of  acts,  the  conse- 
quences of  which  he  anticipates  but  cannot  avoid. 

"  Whatever  medical  or  scientific  authority  there  may  be 
for  this  view,  it  has  not  been  accepted  by  courts  of  law. 

"  The  vagueness  and  uncertainty  of  the  inquiry  which 
would  be  opened,  and  the  manifest  danger  of  introducing 
the  limitation  claimed  into  the  rule  of  responsibility,  in  cases 
of  crime,  may  well  cause  courts  to  pause  before  assenting  to  it. 

"Indulgence  in  evil  passions  weakens  the  restraining 
power  of  the  will  and  conscience;  and  the  rule  suggested 
would  be  the  cover  for  the  commission  of  crime  and  its  justi- 
fication. The  doctrine  that  a  criminal  act  may  be  excused 
upon  the  notion  of  an  irresistible  impulse  to  commit  it,  where 
the  offender  has  the  ability  to  discover  his  legal  and  moral 
duty  in  respect  to  it,  has  no  place  in  the  law.  KOLFE,  B.,  in 
Rogers  agt.  Allunt,  where,  on  the  trial  of  an  indictment  for 
poisoning,  the  defendant  was  alleged  to  have  acted  under 
some  moral  influence  which  he  could  not  resist,  said :  '  Every 
crime  was  committed  under  an  influence  of  such  a  descrip- 
tion, and  the  object  of  the  law  was  to  compel  people  to  con- 
trol these  influences.' " 

That,  gentlemen,  is  the  law  of  this  case.  It  is  the  law 
which  must  govern  you  in  your  deliberations.  You  are  not 
to  ask  yourselves  the  vague  question  whether  the  prisoner 
was  or  was  not  insane,  without  having  any  clear  or  definite 
comprehension  of  what  insanity  is ;  but  you  are  to  ask  your- 
selves the  question:  Did  the  prisoner  understand  this  act 
when  lie  raised  that  hatchet  and  smote  Holcher  those  fatal 
blows  ?  Did  he  understand  that  the  laws  of  God  and  man 
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forbade  him ;  and  did  he  know  that  those  laws  would  hold 
him  responsible  for  it  when  discovered  and  brought  before  a 
tribunal  of  justice?  If  he  did,  he  is  guilty.  No  matter 
though  he  says,  and  his  counsel  for  him  argue,  that  an  irre- 
sistible, mysterious  power  urged  him  on  to  the  commission. 
This  is  no  defense.  The  law  says  it  is  the  duty  of  the  person 
to  resist  these  influences,  and  to  successfully  resist  them. 
The  safety  of  society,  the  protection  of  life,  require  that  we 
should  hold  persons  accountable  for  crime  who  know  that  the 
act  which  they  do  is  a  criminal  one. 

Whilst  I  have  been  thus  careful  to  charge  you  upon  the 
law  as  to  what  degree  of  knowledge  or  understanding  a 
person  must  have  to  exempt  him  from  punishment,  I  have 
not  designed,  nor  do  I  design  any  where  in  the  progress  of 
this  case,  to  intimate  to  you  any  opinion  or  judgment  upon 
the  question  of  fact,  as  to  whether  or  not  the  prisoner  had 
this  comprehension.  That  is  a  question  for  you,  and  it  is  the 
next  question  to  which  I  proceed  to  call  your  attention.  For 
the  purpose  of  aiding  yon  in  your  deliberations  in  reaching  a 
just  conclusion  upon  this  question,  I  propose  to  refer  you, 
very  briefly,  to  some  of  the  salient  points  of  the  evidence 
upon  both  sides,  and  then  I  leave  the  question  for  you  to 
decide  upon  your  oaths  and  judgments. 

Prominent  facts  proved  on  the  part  of  the  prisoner. 
Let  us  glance,  in  the  first  place,  at  some  of  the  prominent 
facts  proven  on  the  part  of  the  prisoner.  It  is  said  that  some 
three  or  four  years  ago  that  the  life  and  habits  of  this  young 
man  changed.  They  say  that  up  to  that  time  he  had  been  a 
man  of  most  exemplary  conduct  and  deportment,  remarkably 
so  for  one  iu  his  position  in  life,  when  suddenly  he  changes 
his  characteristics,  and  that  his  reason  no  longer  controls  his 
actions  and  governs  his  conduct;  and  to  prove  this  proposi- 
tion they  have  adduced  quite  a  mass  of  evidence.  First  and 
prominent,  of  course,  is  the  evidence  given  by  his  father  and 
sister,  who  had  a  better  opportunity  of  knowing  what  this 
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young  man  had  been  previous  to  the  commission  of  this  act, 
and  who  have  a  better  knowledge  of  his  nature.  They  say 
that  some  years  ago  his  conduct  did  change ;  he  became  at 
sometime  sulky,  sullen  and  morose;  at  times  he  would 
answer  no  questions ;  at  times  would  refuse  food ;  he  com- 
menced about  that  time,  they  say,  to  build  a  tower,  from  the 
top  of  which  he  was  to  speak  his  speeches  to  the  world,  and 
in  which  he  was  to  study  and  write.  They  say,  also,  that 
about  that  time  he  had  three  epileptic  fits,  thus  showing  that 
the  physical  system  had  in  some  way  become  impaired,  and, 
as  a  natural  consequence,  the  mental  powers  had  become 
enfeebled  and  weakened.  They  speak  of  an  occasion  when, 
at  night,  he  went  out  among  the  vines  shooting,  claiming 
that  he  saw  some  persons  among  the  vines,  whilst  both  the 
father  and  sister  say  that  though  they  carefully  searched 
through  the  vines  they  could  see  or  hear  no  one,  and  they 
left  him  shooting ;  and  he  continued  to  do  that  for  the  space 
of  about  three  hours,  he  having  shot  for  about  an  half  hour 
before  they  went  out.  I  have  not  undertaken  to  enumerate 
all  that  they  have  said,  though  I  may  mention  one  other  fact. 
They  say  his  mind  became  so  impaired  and  confused  that  he 
could  no  longer  make  change  accurately,  and  the  sister  was 
sent  with  him.  That  in  driving  he  became  abstracted  and 
moody,  that  the  lines  hung  down  in  the  wagon,  arid  that  he 
paid  no  attention  to  the  horses'  direction.  Of  course  this  is 
the  evidence  of  the  family  of  the  accused.  You  are  not  to 
disbelieve  this  because  they  are  the  witnesses  who  testify  to 
it,  but  you  certainly  are  to  look  at  this  evidence  with  some 
care,  from  the  very  position  which  they  occupy  toward  the 
accused.  It  is  a  terrible  strain  for  human  nature,  gentlemen. 
God  grant  that  neither  you  nor  I  may  ever  be  subjected  to  a 
similar  ordeal.  The  father  says  (and  you  are  to  take  into 
account  how  far  you  are  to  rely  upon  him),  that  he  discovered 
no  blood  upon  that  floor,  -and  heard  no  noise  that  night. 
There  is  evidence  in  the  case  (I  don't  know  whether  they 
speak  truly  or  not  —  it  is  a  question  for  you),  that  he  did 
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say,  when  seen  by  Mrs.  Holcher  and  Kelch,  that  he  did  hear 
a  noise  that  night,  that  he  was  about  striking  a  light 
and  going  down  stairs,  but  the  noise  ceasing  he  returned 
to  bed.  Mrs  Holcher  swears  that  in  going  to  the  room 
and  pointing  out  the  bloody  stain  upon  the  floor  of  the 
room  where  her  husband  slept  she  said :  "  This  is  the 
blood  of  Mr.  Holcher."  It  is  also  proven  that  he  said  to 
some  of  the  parsons  there  that  he  (Holcher)  had  the  nose 
bleed  that  night.  However,  he  denies  all  this.  I  do  not  say 
that  because  of  these  things  you  should  disregard  his  evi- 
dence ;  far  from  it.  I  merely  mention  these  facts  as  facts  for 
you  to  consider  in  judging  of  the  reliability  to  be  placed  upon 
the  evidence,  detailing  the  conduct  of  the  accused  prior  to 
the  commission  of  this  offense.  It  is  a  question  for  you. 
You  have  a  right  to  believe  it  fully.  You  have  a  right  to  say 
that  every  word  that  old  Mr.  Waltz  and  his  daughter  uttered 
is  not  shaken  in  the  least.  You  must  do  so  carefully  and  with 
deliberation,  and  that  you  may  do  it  with  deliberation  I  have 
made  to  you  these  suggestions  in  regard  to  Waltz's  evidence. 
They  have  also  called  Mr.  Jacob  Goetchius  and  wife,  who 
speak  of  the  change.  Mr.  Goetchius  says,  at  times  he  would 
see  Waltz  going  around  over  the  premises  casting  his  eyes 
upward  and  gesturing  —  a  thing  that  he  had  not  observed 
until  recently.  At  times  and  passing  him  upon  the  road  he 
would  not  speak,  though  always  accustomed  to  speak  prior  to 
the  time.  And  the  wife  speaks  of  an  occasion  when  she  was 
sweeping  in  the  yard  and  saw  Waltz  going  by  with  his  head 
down  and  countenance  very  sad  and  dejected.  These  are 
facts  for  you  to  pass  upon.  You  are  to  weigh  them  and  give 
them  all  the  weight  which  you  can  reasonably  for  the  benefit 
of  the  prisoner,  because  the  law  presumes  innocence  and  not 
guilt.  It  throws  around  the  person  of  every  one  this  shield 
of  protection,  and  you  are  to  give  to  this  un/ortunate  accused 
the  benefit  of  that  rule.  They  have  also  called  James  Reid, 
James  Reid,  Jr.,  and  Eliza  Taylor,  who  say  that  on  the  9th 
of  May,  1873,  a  man  came  to  their  place,  asking  for  something 
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to  eat ;  that  lie  came  up  to  the  house  singing  and  shouting, 
and  having  procured  some  bread  and  milk  he  went  away, 
soon  being  followed  by  Mr.  Reid  and  his  nephew,  and  was 
found  a  short  distance  away,  seated  against  a  tree,  with  his 
feet  extended  against  the  ground,  looking  up  the  hill ;  that 
this  man  professed  to  be  a  disciple  of  the  sun,  moon  and 
stars ;  he  spoke  of  the  sun  as  the  great  father  of  light,  and 
made  a  prayer  to  it ;  and  his  language  and  gestures  were  very 
excited,  and  his  manner  evidently  that  of  a  person  bereft  of 
reason.  They  say  that  this  person  whom  they  saw  on  that 
occasion  was  the  prisoner.  Gentlemen,  this  is  highly  arid 
most  important  evidence  —  it  certainty  shows  a  great  degree 
of  insanity.  The  important  question  for  you  will  be,  was 
this  the  prisoner  of  whom  these  witnesses  have  spoken.  No 
one  will  suspect,  for  a  moment,  that  these  respectable  people 
came  here  to  give  any  thing  but  their  honest  impressions.  I 
have  no  doubt,  in  my  own  mind,  that  Mr.  Reid  and  his  sister- 
in-law  and  nephew  all  think,  and  think  honestly,  they  saw 
the  prisoner,  and  they  may  be  right.  It  is  a  question  I  leave 
to  you.  But  it  is  a  question  which  you  must  carefully 
examine,  for  upon  your  examination  of  this  question  very 
much  depends. 

The  next  class  of  evidence  to  which  the  counsel  has  referred 
is  the  letters,  and  they  certainly  are  somewhat  remarkable. 
The  first  letter  is  the  letter  left  in  the  Leeds  school-house, 
where,  after  informing  the  pedagogue,  &c.,  of  the  commission 
of  the  offense,  he  proceeds  to  say  that  the  robbery  has  been 
committed  by  a  band  of  outlaws  from  British  Columbia,  and 
that  they  are  going  to  proceed  westward  to  the  Cairo  school- 
house  and  steal  books,  which  will  be  of  great  service  to  the 
half-civilized  Indians  of  British  Columbia.  He  says  they  are 
under  the  influence  of  Belial,  meaning,  I  suppose  by  that,  the 
devil,  and  that  while  they  know  it  will  be  better  to  be  under 
the  influence  of  man  rather  then  the  devil,  yet  they  are  under 
his  influence,  and  unable  to  resist,  and  therefore  they  pray 
they  may  be  forgiven.  You  have  heard  the  comments  of  the 
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counsel  for  the  people  upon  this  letter,  and  also  the  views 
given  you  by  the  counsel  for  the  prisoner.  You  are  to  decide 
which  is  the  right  and  which  is  the  wrong.  As  I  said  to  you 
a  moment  ago,  it  is  not  enough  for  a  person  to  fancy  he  is 
under  the  influence  of  the  devil  or  that  the  devil  tempts  him, 
if  he  knows  the  act  is  wrong,  but  it  may  be  evidence  that  the 
mind  is  diseased,  deranged,  disordered  and  disorganized  so 
that  he  is  unable  to  comprehend  and  understand  the  act.  I 
submit  this  to  you. 

Then  there  is  the  letter  upon  the  telegraph  pole  near  Cox- 
sackie,  posted  there,  and  portions  of  the  machine  thrown 
around  ;  in  which  letter  he  says  sundry  other  strange  things. 
That  the  band  has  been  joined  by  a  new  man  who  proposes 
to  rob  banks,  &c.,  not  in  the  ordinary  way,  but  to  enter  them 
in  broad  daylight  by  superhuman  skill.  Then  the  poetry  has 
been  read  to  you.  All  this  you  are  to  consider  as  bearing 
upon  his  mental  condition  at  the  time  he  did  the  act,  for 
I  may  as  well  say  here,  lest  I  forget  it,  that  you  are  not  to 
say  whether  the  prisoner  is  now  insane,  but  you  are  to  say 
whether  he  was  or  was  not  insane  at  the  time  he  struck  those 
blows ;  whether  he  understood  the  nature  and  character  of  the 
act  he  did.  If  he  is  insane  now,  the  law  provides  for  a  mode 
of  ascertaining  it,  and  he  cannot  be  executed  or  punished  so 
long  as  he  is  insane.  That  thing  will  be  carefully  seen  to 
hereafter.  The  question  for  you,  then,  is:  "What  was  his 
mental  condition  at  the  time  when  Holcher  came  to  his  death 
at  his  hands  ? 

So  again  the  prisoner's  counsel  say  there  was  no  motive  for 
the  commission  of  this  crime.  He  had  borne  previously  a  good 
character,  and  you  must  look  at  the  case  of  the  people  in  pre- 
cisely the  same  light  that  you  would  if  either  one  of  the 
counsel,  or  yourselves,  or  the  court,  were  upon  trial  for  this  act. 
The  law  makes  no  distinction  between  persons.  It  does  not 
discriminate  between  the  parties.  Good  character  tells  for 
counsel  and  it  tells  for  the  humblest  individual  in  the  land. 
It  should  weigh  always  in  every  case.  But,  gentlemen,  no 
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character,  no  matter  how  unsoiled,  no  matter  how  unstained, 
can  e'xempt  a  person  when  the  evidence  shows  him  to  be 
guilty.  But  give  to  the  prisoner  the  benefits  of  it.  On 
behalf  of  the  prisoner,  Dr.  Molvaut  (a  French  doctor),  and 
Dr.  Philip,  testify  they  think  he  is  now  not  in  his  right 
mind.  Dr.  M.  saying  it  is  melancholia  and  monomania,  and 
Dr.  P.  not  particularizing,  as  I  understand  him,  the  kind  of 
insanity,  but  he  expects  it  will  end  in  idiocy  by  and  by.  Dr. 
P.  also  gives  you  the  reason  why  he  thinks  him  insane ; 
among  other  reasons  is  his  conduct  upon  the  occasion  when 
he  made  his  confession ;  his  continually  asking  the  question, 
"  Is  that  all  ? "  speaking  of  what  crimes  he  was  accused. 
That  is  to  his  mind  very  high  evidence  of  his  being  not  very 
sound.  Having  given  you  the  reason  you  must  judge  of  the 
soundness  of  it  yourselves. 

Peoples  evidence. 

This  is  the  evidence  for  you  to  consider  on  the  part  of  the 
prisoner.  Now  what  have  the  people  proven  ?  They  say 
that  this  man's  habits  have  not  changed  substantially  and 
really.  They  say  that  up  to  the  time  of  the  commission  of 
this  offense  he  was,  substantially,  the  same  Joseph  Waltz  that 
he  always  was ;  that  therefore  the  argument  to  be  derived 
from  the  change  in  his  habits  and  manner  is  not  correct  and 
sound,  and  they  have  given  you  a  number  of  witnesses  on 
that  point.  Here  are  James  Goetchius  and  wife,  who  dealt 
with  him  in  buying  potatoes,  very  near  to  the  time  of  the 
homicide.  Mrs.  Shearman,  who  appeared  so  intelligently  on 
the'stand ;  she  spoke  of  having  bought  hay  of  Joseph,  some 
time  prior  to  the  homicide  ;  on  Monday  after  May  first,  she 
bought  potatoes ;  and  the  day  before  the  arrest,  at  night,  and 
therefore  upon  the  evening  of  the  very  day  when  the  pris- 
oner had  had  this  searching  and  terrible  interview  with  Mr. 
Kelch  and  Mrs.  Holcher,  that  he  came  to  her  house  and 
asked  her  for  the  money.  You  remember  her  conversation 
about  making  change  and  about  the  five  dollars,  whether  she 
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should  give  him  three  dollars  and  hand  him  the  remaining 
one  dollar  in  the  morning,  or  whether  he  should  change  the 
five  dollar  bill  and  return  the  one  dollar  to  her.  She  says 
she  saw  no  change  ;  and  she  gave  you  the  conversation  occur- 
ring at  that  time,  and  you  must  judge  of  that  for  your- 
selves. 

Judge  Osborn  :  She  spoke  of  the  peculiarity  of  the  eye. 
The  Court :  I  had  forgotten  that.  She  says  she  did  notice 
a  peculiarity  in  his  eye ;  though  she  didn't  notice  any  pecu- 
liarity in  his  conversation.  As  I  said,  it  was  the  night  of  the 
day  during  which  he  met  Mr.  -Reich  and  Mrs.  Holcher. 
Then  N".  P.  Cowles,  John  T.  Mann,  Thomas  Bell,  and  Depew 
C.  Wildey  are  called  for  the  purpose  of  proving  that  they 
noticed  no  change  in  his  manner  and  conduct.  Mr.  Wildey, 
you  will  remember,  was  the  dealer  in  fruit  trees,  and  who 
speaks  of  him  as  quite  a  sharp  man  in  his  deal ;  he  had  deal- 
ings with  him  the  fall  previous ;  he  came  after  his  money, 
and  Joseph  said  as  he  met  him,  "  I  know  what  you  are  after, 
I  have  the  money  ready  for  you,"  and  proceeded  to  the  house 
and  got  fifteen  dollars  due.  Wildey  speaks  of  him  as  being 
a  nervous  man,  but  very  emphatic,  quick,  and  decided.  I 
may  also  allude  to  the  fact  that  Joseph  told  him  at  that  time 
about  taking  up  certain  vines,  because  they  had  been  winter- 
killed and  found  to  be  unprofitable.  Whether  these  are  the 
same  vines  alluded  to  by  the  prisoner  I  know  not.  You  will 
remember  the  circumstances  proved  on  the  part  of  the  pris- 
oner that  he  destroyed  a  number  of  valuable  vines.  You 
will  regard  the  evidence  of  Mr.  Wildey  in  connection  with 
that  fact. 

The  prosecution  also  claim  that  James  Reid  and  others  are 
mistaken  in  supposing  that  the  person  who  came  about  the 
ninth  of  May  is  the  prisoner.  They  have  proven  these  facts, 
and  I  just  group  them  to  you  and  leave  you  to  decide  the 
question.  They  say  they  have  shown  there  was  a  man  who 
answered  the  description  of  the  one  described  by  the  Messrs. 
Reid,  around  the  country  about  that  time ;  that  that  person 
VOL.  L.  29 
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was  not  the  prisoner.  John  Wolf,  a  carpenter,  saw  that 
man  on  or  about  the  fourth  of  May,  near  Jefferson  ;  he  was 
barefooted  and  claimed  to  be  a  disciple  of  the  sun,  moon  and 
stars.  And  other  persons  speak  of  seeing  a  man  who  was 
barefooted,  and  one  person  saw  him  with  his  shoes  on,  being 
evidently  deranged  and  going  about  the  country.  Then  the 
next  step  is,  they  say  they  were  mistaken  as  to  the  time. 
They  say  that  on  May  second  and  ninth  it  rained.  They 
have  produced  before  you  the  diaries  of  old  Mr.  Wilcox  and 
his  daughter,  showing  that  on  the  second  and  ninth  of  May 
it  was  raining ;  whereas  the  evening  when  Mr.  Reid  saw  him 
was  a  bright  moonlight  night,  remarkably  pleasant,  and  dusty. 
Ton  observe  that  the  next  week  (the  sixteenth)  would  be  the 
very  day  of  the  arrest,  and  at  that  time  he  was  in  jail,  and 
could  not  have  been  the  man.  Prisoner's  counsel  claim  it 
was  on  some  evening  previous  to  that,  and  that  Mr.  Reid  is 
mistaken  only  in  time.  That  is  a  question  for  you. 

Then  there  is  another  class  of  evidence.  They  prove  by 
John  and  Sarah  Raeder  that  they  heard  a  man  on  their  stoop 
one  very  pleasant  night,  and  they  heard  of  the  meeting 
between  Reid  and  this  person  the  next  morning ;  and  that 
this  occurred  after  the  arrest  of  Waltz ;  and  therefore  it  is 
argued  that  it  .could  not  have  been  the  prisoner.  You 
remember  Mrs.  Raeder  speaks  of  her  having  gone  to  visit, 
and  her  return,  and  she  is  precise  and  particular  in  saying 
that  she  knows  the  date  and  the  circumstance.  Then,  there 
is  also  this  pieee  of  evidence,  that  Reid,  after  his  visit  to 
Waltz  last  December,  told  Rheinhardt  that  the  person 
who  was  in  the  jail  was  not  the  party  he  saw.  That 
is  a  question  which  you  are  to  decide.  And,  lastly, 
It  is  argued  that  this  man  could  not  have  been  the  pris- 
oner, because  his  manner  and  deportment  point  him  out 
to  be  some  other  person  than  the  prisoner,  and  it  is  argued 
that  no  person  who  ever  saw  Mr.  Waltz  in  one  of  his  fits 
of  alleged  insanity,  saw  the  kind  of  conduct  which  the 
Messrs.  Reid  and  Mrs.  Taylor  say  this  man  exhibited.  Mr. 
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Waltz,  when  manifesting  alleged  signs  of  derangement,  was  mo- 
rose, sullen,  ugly,  destructive  and  furious,  refusing  to  recognize 
his  intimate  friends ;  sometimes  refusing  to  speak  to  his  father 
and  mother.  But  this  person  who  was  at  the  house  of  Reid 
that  night,  and  with  whom  R.  conversed  under  that  tree, 
was  a  good-natured,  talkative  and  communicative  man ;  he 
was  the  disciple  of  the  sun,  moon  and  stars,  and  made  a  prayer 
in  their  presence  to  the  sun  as  the  great  father  of  all  light ; 
and  it  is  argued,  that  the  difference  between  the  manner  and 
habits  of  the  man  who  was  upon  the  stoop  of  Raeder  upon 
that  night,  and  the  prisoner,  is  so  marked  and  striking,  as  of 
itself  to  show  that  it  could  not  have  been  the  prisoner.  Mr. 
Reid,  his  nephew  and  sister-in-law  are  positive.  It  is  for  you 
to  say,  and  not  for  the  court.  There  is  one  other  fact  to  which 

t/  / 

I  should  perhaps  call  your  attention,  and  that  is,  that  Mrs. 
Taylor  speaks  of  the  person  whom  she  saw  that  night,  as  a 
person  with  a  slight  Irish  accent.  Mr.  Wolf  says  that  the 
person  he  saw  on  the  fourth  of  May,  had  a  slight  Irish  accent, 
and  was  not  the  prisoner.  Mrs.  Taylor  says  that  the  person 
who  came  there  had  no  German  accent.  That  is  all  the  evi- 
dence bearing  upon  that  question.  You  are  to  decide  whether 
Mr.  Reid  and  his  nephew  are  mistaken  or  not. 

Judge  Osborn :  Mrs.  Taylor  also  says  that,  from  some  of 
the  prayers,  she  supposed  the  prayer  was  in  Dutch  or  German. 

The  Court :  If  that  be  so,  the  jury  will  remember ;  I  do 
not  now  recollect  the  fact.  The  voice  she  said  was  a  pecul- 
iarly sweet  one ;  more  like  a  female  voice  than  a  male  one. 
Mr.  Reid  has  heard  the  prisoner  speak,  and  recognizes  the 
voice  as  the  voice  he  heard  that  night. 

The  prosecution  say  that  the  letters  introduced  prove 
nothing,  and  that  they  show  a  belief  in  spirits,  and  the  belief 
in  spirits  will  not  excuse;  I  have  already  charged  you  upon 
this,  and  it  is  not  necessary  to  repeat  it.  If  a  person  who 
believes  in  spirits  is  to  be  excused  for  the  commission  of 
crime,  where  would  this  strike?  How  many  doctors  are 
there  who  profess  to  practice  medicine,  guided  by  the  advice 
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of  spirits  ?  Many  who  perfectly  understand  what  crime  and 
its  consequence  are.  Aye,  how  many  lawyers  practice  at  the 
bar,  who  daily  profess  to  be  advised  by  spirits,  in  regard  to 
difficult  and  intricate  questions  ?  Probably  some  of  you  may 
remember  the  famous  case  in  New  York  of  Mumler,  who  was 
arrested  for  obtaining  money  under  false  pretenses;  the 
alleged  false  pretense  being  that  he  professed  to  take  spiritual 
photographs,  when  it  was  not  true.  A  very  learned  and 
eminent  man,  whose  name  delicacy  forbids  me  to  mention, 
testified  upon  that  trial  to  his  belief  in  the  existence  of 
spirits,  and  that  he  was  accustomed  to  hold  intercourse  with 
the  spirits  of  dead  friends.  And  yet  that  person  is  one  whose 
name,  if  I  should  mention  it,  would  be  recognized  among  the 
soundest  and  foremost  men  in  the  state.  I  do  not  say  that 
the  belief  in  spirits  is  no  evidence  of  insanity.  I  wish  that 
understood;  it  may  be  evidence.  What  I  mean  to  say  is, 
that  a  person  may  believe*in  spirits  and  profess  to  hear  their 
whisperings  and  to  listen  to  their  promptings,  and  yet  be  able 
to  discriminate  between  right  and  wrong.  It  is  evidence  for 
you  to  consider. 

The  prosecution  further  say  that  if  these  letters  which  have 
been  introduced  show  that  this  man  was  slightly  demented, 
others  show  that  he  was  perfectly  sane  and  rational,  and  they 
refer  to  two  of  the  letters  —  one  written  to  New  York  about 
the  boxes,  and  the  other  to  the  commission  merchant  who 
was  accustomed  to  sell  fruit,  and  they  bring  before  you  a 
memorandum  book  kept  by  the  prisoner,  showing  entries  up 
to  and  on  the  day  of  the  homicide,  and  immediately  subse- 
quent showing  an  accurate  perception  of  what  had  occurred, 
and  charging  himself  with  things  that  he  had  sold.  Now  I 
know  a  crazy  person  may  sometimes  do  sensible  things.  A 
crazy  person  sometimes  has  power  and  acuteness  upon  some 
subjects  which  the  sane  cannot  equal.  But,  nevertheless, 
that  at  that  time  and  upon  that  occasion  he  was  able  to  make 
these  memoranda,  showing  perfect  comprehension  of  his  act, 
is  evidence  for  the  jury  to  consider,  and  you  should  weigh  it 
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in  determining  whether  he  had  mental  power  enough  to  dis- 
criminate between  the  right  and  wrong  in  this  particular 
case. 

They  have  called  upon  several  physicians  —  Drs.  Fanning, 
Jewell,  Mackey  and  Wetmore,  men  of  character,  intelligence 
and  learning  in  their  profession,  who  have  made  this  case  a 
study.  It  is  true  they  cannot  be  so  expert  as  physicians  who 
have  made  insanity  a  specialty.  It  is  true  they  cannot  have 
the  entire  acquaintance  with  this  disease  which  a  life-long 
pursuit  of  it  will  alone  give,  but  still  having  made  it  their 
study  for  some  period  of  time,  and  having  entered  upon  the 
examination  of  this  man,  as  we  may  suppose,  with  conscien- 
tious motives  and  conscientious  resolves,  their  evidence  is 
somewhat  important  for  you  to  consider.  Dr.  Fanning  says 
he  is  not  prepared  to  say  that  this  man  is  insane. 

That  is  as  far  as  he  goes,  but  Drs.  Jewell,  Mackey  and 
Wetmore  go  further,  and  say  that  these  exhibitions  which  you 
have  witnessed  in  the  court  room  are  feigned,  and  not  real. 
This,  gentlemen,  is  highly  important  evidence.  While  the 
law  throws  around  the  insane  the  protection  that  no  person 
is  responsible  for  crime  unless  he  comprehends  the  act,  yet  a 
cunning  criminal  should  not,  by  feigned  insanity,  protect  him- 
self from  the  consequence  of  the  act.  I  do  not  say  these 
physicians  are  right.  I  am  unable  to  decide.  I  leave  this 
evidence  with  you.  You  are  to  give  it  such  weight  as  you 
deem  important.  • 

I  have  thus,  gentlemen,  gone  through  the  evidence  outside 
the  commission  of  the  offense,  pointing  either  for  oV  against 
this  defense.  There  is  another  branch  of  this  case  to  which 
I  direct  your  attention.  Prosecution  say  that  you  must  look 
at  the  circumstances  of  the  homicide,  its  surroundings  ;  the 
conduct  of  the  prisoner  in  the  commission,  secretion  and  con- 
fession of  the  crime,  as  bearing  largely  upon  the  point 
whether  he  did  or  did  not  understand  the  act.  They  say 
that  he  killed  Holcher  and  robbed  him.  They  ask  the  ques- 
tion :  Unless  this  man  understood  the  act,  why,  having  did 
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it,  did  he  conceal  and  bury  that  body  ?  And  they  ask  the 
question :  If  this  man  was  doing  what  he  supposed  he  had  a 
right  to  do,  why  conceal  that  which  was  the  highest  evidence 
that  he  was  a  criminal  in  the  eyes  of  the  law  ?  Not  only 
bury  that  body,  but  carefully  bury  it ;  plowing  over  the  spot 
where  it  reposed ;  plowing  it  so  carefully  and  skillfully  that 
the  crowd  who  searched  that  Sunday  could  not  perceive  the 
burial  spot.  And  they  ask  the  question :  If  he  was  uncon- 
scious of  the  awful  act  which  he  had  committed  why  did  he 
do  this  ?  The  floor  where  the  blood  had  flown  had  been 
scraped  ;  over  this  there  was  oil,  and  over  this  still  paint, 
and  the  plane  had  also  been  used  upon  it ;  the  machine  of 
Holcher  was  burned  and  broken ;  and  when  he  was  pointed 
to  the  blood  upon  the  floor  he  said  :  "  Holcher's  nose  bled  in 
the  night ; "  when  pointed  to  the  paint  he  said  that  Holcher 
was  sick  in  the  night,  having  gone  to  bed  somewhat  drunk, 
and  had  vomited,  and  getting  up  had  upset  the  paint  over 
the  floor ; "  and  when  arrested  by  Ernst,  who  said,  "  We  will 
arrest  you  for  this  crime,"  Waltz  fastened  his  eye  upon  the 
officer  who  made  the  accusation  and  said :  "  You  don't  believe 
that ;  all  our  neighbors  know  we  are  honest  and  would  do  no 
such  thing."  Again,  when  coming  to  the  village  of  Oatskill, 
he  said,  in  regard  to  the  accusation :  "  This  makes  me  feel 
rather  queer  ;  but  I  know  I  am  innocent  and  will  come  out 
all  right  in  the  end."  Then  you  have  the  conversation  with 
Meech  oa  Sunday ;  Meech  rehearses  to  the  prisoner  all  the 
circumstances  which  they  had  discovered ;  telling  him  they 
had  discovered  the  blood  upon  the  floor ;  the  blood  in  the 
house  leading  out  of  doors ;  the  blood  upon  the  lounge ;  the 
bloody  stones ;  the  machine  burned ;  the  letter  upon  the  tele- 
graph pole;  and  then,  grouping  together  these  things,  he 
urges  him  to  make  a  confession  so  his  father  and  mother 
should  be  exonerated  if  they  were  not  guilty ;  or  if  there 
were  any  extenuating  facts  that  he  may  have  the  benefit  of 
them.  He  takes  time  until  the  following  morning  to  think 
it  over.  He  tells  Mr.  Meech  to  come  the  next  day,  and 
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when  Mr.  M.  comes  he  avows  his  intent  to  make  a  clean 
breast  if  taken  to  the  spot.  He  goes  all  around  the  premises. 
He  asks  the  persons  in  the  room  who  were  present  when  he 
makes  the  confession :  "  Of  what  am  I  accused  ? "  They  say 
"  of  burning  and  robbing  school  houses,  and  this  homicide." 
He  asks,  "  Is  this  all  ? "  and  then  proceeds  to  make  a  confes- 
sion. In  that  confession  it  is  urged,  by  the  counsel  for  the 
people,  that  he  admits  he  struggled  against  the  evil  spirit 
which  bade  him  do  that  act ;  that  he  prayed  that  he  might 
have  strength  to  resist  it.  Finally,  overcome  and  over- 
powered, he  went  out,  and  procured  the  hatchet  and  did  the 
deed.  And  the  prosecution  ask,  as  they  have  a  right  to  ask : 
"  Did  this  man  understand  the  nature  and  the  character  of 
the  act  he  did  ?  Did  he  know  that  the  law  of  the  land  for- 
bade him  ?  Did  he  know  that  the  higher  law,  springing  from 
God,  said  '  Thou  shalt  not  commit  murder  ? '  Did  he  know 
the  laws  of  the  land  would  punish  him  for  it  if  he  did  it  ?  " 
Gentlemen,  this  evidence  bears  upon  that  question,  and  you 
are  to  give  it  its  due  force  and  weight.  I  do  not  say  that  a 
crazy  or  insane  person  would  not  thus  have  acted.  I  do  not 
say  that  this  evidence  is  entirely  to  control  your  judgment 
and  guide  your  verdict,  for  a  crazy  person  may  sometime  do 
a  cunning  or  sane  thing.  But  keeping  yotir  mind  on  the 
test  —  Did  this  man  understand  this  act  and  know  that  it  was 
wrong?  —  you  are  to  answer,  in  the  light  of  this  evidence, 
whether  he  did  or  did  not  so  understand. 

There  is  one  other  piece  of  evidence  to  which  I  propose  to 
advert,  and  that  is,  that  Meech  said  that  during  that  interview 
Joe  asked  him  this  question :  "  Can  the  penalty  for  this  act  be 
less  than  death  ? "  And  Mr.  M.  said  that  he  evaded  the 
question,  and  told  him  that  he  could  answer  that  question 
as  well  as  he. 

I  have  thus,  gentlemen,  gone  carefully  through  this  case. 
I  have  not  pretended  to  give  to  you  all  the  evidence  for  the 
prisoner  or  the  people.  There  may  be  other  evidence  equally 
important  which  I  have  overlooked,  and  which  your  memory 
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may  recall,  and  to  which  you  must  give  force  and  effect 
when  you  recall  it. 

Submission  of  the  case  to  the  jury. 

In  committing  to  you  the  consideration  of  this  case  I 
will  further  say,  if  there  is  a  reasonable  doubt  that  the 
prisoner  understood  the  act — that  he  knew  it 'was  wrong 
and  forbidden  by  the  laws  of  God  and  man,  and  would 
deserve  punishment,  then  the  prisoner  must  have  the  benefit 
of  that  doubt,  and  you  must  acquit  him.  But  it  is  not  a 
doubt  as  to  whether  he  was  sometimes  queer ;  not  a  doubt  as 
to  whether  he  believed  or  did  not  believe  in  spirits ;  not  a 
doubt  whether  he  was  overpowered  by  an  irresistible,  mysteri- 
ous influence ;  but  a  doubt  springing  from  the  evidence  upon 
the  question  whether  he  understood  the  act  which  he  did, 
and  that  that  act  was  forbidden  and  wrong.  I  give  the  pris- 
oner the  full  force  of  that  rule,  in  consequence  of  the  case 
of  The  People  agt.  McCann,  in  16  New  York.  Up  to  that 
time,  as  I  understand  the  law  to  have  been  in  this  state,  upon 
the  prisoner  devolved  the  burden  of  proving  that  he  was 
insane  ;  that  the  law  presumed  a  person  who  committed 
crime  to  be  sane,  insanity  being  a  matter  of  defense  to  be 
proven,  and  proven  beyond  all  doubt.  But  this  case  shifts 
this  responsibility  and  throws  it  upon  the  people.  The  peo- 
ple must  satisfy  you  beyond  all  reasonable  doubt  that  the 
prisoner  understood  this  act ;  that  he  had  reason,  perception 
and  understanding  sufficient  to  know  that  the  laws  of  God 
and  the  land  said  he  should  not  do  it.  But  if,  having  reason 
and  understanding  sufficient  to  understand  the  act,  and  to 
know  it  was  forbidden,  he  still  went  on  and  did  it,  professing 
to  act  under  a  mysterious  pressure,  or  moral  insanity,  or  call 
it  what  you  please  —  the  pressure  of  a  devil  or  a  spirit  —  can- 
not alter  or  change  the  character  of  the  act  which  he  did. 

Let  me  further  say,  in  disposing  of  this  case,  that  you  are 
to  meet  your  responsibility  as  men.  In  giving  to  the 
prisoner  the  benefit  of  a  doubt,  it  must  not  be  a  chimerical 
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or  fancied  doubt.  That  is  not  the  way.  You  are  to  judge. 
You  are  to  exercise  the  reason  God  has  given  you.  You  are 
to  reflect  upon  the  evidence  and  ask  yourselves  :  "  Is  there 
reasonable  doubt  that  the  prisoner  committed  the  homicide 
with  deliberate  design  knowing  what  he  did  ?  That  the  law 
would  punish  him  for  the  act  if  discovered  ?"  If  thus  reflect- 
ing you  can  say  you  have  a  reasonable  doubt,  acquit  the 
prisoner.  If,  on  the  other  hand,  you  have  no  doubt,  then 
convict  him.  The  duty  is  painful  but  clear.  Your  oaths 
require  it.  The  protection  of  society  demands.  Of  course, 
popular  clamor  has  no  influence  here.  It  should  not  enter 
into  the  judgment  of  the  jury  or  sway  the  conscience  of  the 
court.  The  verdict  which  you  render,  and  the  opinions  which 
the  court  has  given  this  day  must  meet  us  before  a  Higher 
Tribunal,  where  there  can  be  no  errors  of  judgment,  and 
where  the  decision  will  be  just,  right  and  final.  That  Tri- 
bunal will  not  hold  you  guilty  for  a  mistaken,  honest  error 
of  judgment,  but  it  will  hold  you  guilty  if  your  verdict  is 
founded  upon  passion  or  feeling  ou  the  one  hand,  or  false 
and  mistaken  sympathy  on  the  other.  Take,  then,  this  case, 
and  may  God  give  you  the  judgment  and  the  integrity  to 
decide  it  aright. 

Judge  Osborn  then  submitted  the  following  requests  to 
charge : 

1.  If  the  jury  believe  prisoner  was  insane  when  he  killed 
Holcher  they  should  acquit  him.     (Charged.) 

2.  That  if  insanity  exists,  it  will   excuse  from    criminal 
punishment  an  act  committed  under  its  influence,  whether 
the  insanity  exhibit  itself  as  to  one  or  a  large  number  of  sub- 
jects.    (Charged.) 

3.  That  the  ability  or  power  to  distinguish  between  right 
and  wrong  at  the  time   of,   and  in   reference   to   the   par- 
ticular act  in  question,  viz.,  the  killing  of  Holcher,  should 
be  of  such  a  character  as  that  the  accused  could  choose  the 
right  and  avoid  the  wrong,  and  intelligently  understand  the 

VOL.  L        30 


234  NEW  YORK  PRACTICE  REPORTS. 

People  agt.  Waltz. 

consequences  that  should  follow  from  adopting  the  one  or  the 
other  course.  (Charged,  except  so  far  as  it  enunciates  the 
doctrine  of  a  weakness  or  want  of  will  to  resist  temptation.) 

4.  If  "Waltz  was  in  such  a  condition  mentally,  at  the  time 
of  the  killing,  that  he  had  not  the  power  or  ability  to  resist 
doing  the  act,  he  must  be  acquitted.     (Not  charged.) 

5.  If  the  jury  believe  that  the  mental  condition  of  "Waltz 
at  the  time  of  the  killing  was  such  as  to  pervert  the  will, 
intellect  and  moral  nature  of  the  defendant  so  that  he  could 
distinguish    between  right  and  wrong  as  a  reasonable  and 
intelligent  being,  and  had  not  the  reason  and  intellect  to  resist 
the  act  he  should  be  acquitted. 

The  Court :  I  charge  that  he  must  have  had  reason  suffi- 
cient to  comprehend  and  understand  the  act,  and  know  that 
the  act  was  wrong  and  forbidden. 

Exception  by  defendant. 

6.  If  the  jury  have  any  reasonable  doubt  upon  any  of  these 
propositions,  they  should  acquit.     (Charged.) 

7.  That  the  law  does  not  require  that  the  insanity  or  mental 
unsoundness  which  absolve  from  crime  should  exist  for  any 
definite  period,  but  only  that  it  exist  at  the  moment  that 
the  act  complained  of  was  committed    (Charged.) 

8.  "A  prisoner  must  have  sufficient  memory,  intelligence, 
reason  and  will  to  enable  him  to  distinguish  between  right 
and  wrong  in  regard  to  the  particular  act  about  to  be  done, 
to  know  and  understand  that  it  will  be  wrong,  and  that  he 
will  deserve  punishment  by  committing  it.     He  must  have 
intelligence  and  capacity  enough   to   have  a  criminal  intent 
and  purpose,  and  if  his  reason  and  mental  powers  are  either 
so  deficient  that  he  have  no  will,  no  controlling  mental  power, 
or  if,  through  the  overwhelming  voice  of  mental  disease,  his 
intellectual  power  is  for  the  time   obliterated,  he  is  not  a 
responsible  moral  agent,  and  is  not  punishable  for  criminal 
acts." 

The  Court :  I  charge  all  of  that  law  except  so  much  as  claims 
that  the  prisoner  is  to  be  excused  if  he  had  not  the  will  to 
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resist  the  crime.  So  much  of  it  as  refers  to  the  power  of  will 
I  do  not  charge. 

Defendant  excepts. 

Judge  Osborn  :  I  also  ask  the  court  to  charge  the  jury, 
if  they  shall  be  satisfied  that  the  prisoner  had  the  power  to 
distinguish  between  right  and  wrong  at  the  time  of  and  in 
regard  to  the  particular  transaction  complained  of,  so  as  not 
wholly  to  es'cape  criminal  responsibility  —  yet'  if  they  are 
satisfied  that  he  had  not  sufficient  intellect  or  mind  to  preme- 
ditate the  act  within  the  meaning  of  the  law  defining  murder 
in  the  first  degree,  that  then  and  in  that  case  they  may  con- 
vict of  murder  in  the  second  degree. 

The  Court :  I  charge  that  if  the  prisoner  had  not  sufficient 
intellect  to  form  a  premeditated  design  mentioned  in  the 
statute  defining  the  crime  of  murder  in  the  first  degree,  then 
they  cannot  convict  him  of  that  crime. 

Defendant  excepts. 

Judge  Osborn  :  I  ask  you  to  charge,  that  unless  the  jury 
are  satisfied  that  Waltz,  at  the  time  of  the  commission  of  the 
act  complained  of,  had  sufficient  mind  and  intellect  to  preme- 
ditate the  killing  within  tlie  meaning  of  the  law,  then  he  can- 
not be  convicted.  (Charged.) 
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RICHABD  B.  KELLY,  appellant,  agt.  EDWARD  M.  PLUM  and 

another. 

Costs  —  when  general,  and  by  whom  adjusted. 

When,  upon  an  appeal  to  the  court  of  appeals,  from  an  order  oS  the 
general  term,  the  order  is  affirmed  with  costs,  the  costs  of  the  appeal 
are  general  costs,  and  are  to  be  adjusted  by  the  clerk. 

New  York  Circuit,  part  III. 
MOTION  for  a  new  trial  on  the  minutes. 
H.  H.  Morange,  for  motion. 
Wm.  F.  MacRae,  opposed. 

'  YAN  YOKST,  «/".  —  The  undertaking  executed  by  the  defend- 
ants, and  upon  which  they  are  prosecuted,  was  given  on 
appeal  to  the  court  of  appeals,  from  an  order  made  by  the 
general  term  of  this  court. 

By  this  undertaking,  the  defendants  obligated  themselves 
to  pay  all  costs  and  damages,  which  might  be  awarded  against 
the  appellant  on  such  appeal.  The  court  of  appeals  affirmed 
the  order  appealed  from  with  costs.  These  costs  have  been 
adjusted  by  the  clerk  of  the  court  at  $106.60. 

As  those  costs  awarded  by  the  court  of  appeals  are  general 
costs  ( White  agt.  Anthony,  23  N.  Y.,  164),  they  could  only 
be  properly  adjusted  by  the  clerk  (Code,  sec.  311). 

This  disposes  of  the  only  question,  necessary  to  be  dis- 
cussed on  this  motion,  and  the  same  is  denied  with  costs. 
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SUPKEME  COTJKT. 

GLOBE    MUTUAL    LIFE  INSURANCE   Co.   agt.   ADDIE  REALS, 
WILLIAM  REALS,  ELMER  REALS  and  CHARLES  FOWLEB. 

Equity  jurisdiction  — fraud  —  injunction. 

The  supreme  court  has  jurisdiction  in  equity,  to  declare  void  and  to  can- 
cel any  instrument  obtained  by  fraud. 

This  jurisdiction  will  be  exercised  in  the  case  of  a  life  insurance  policy, 
even  although  the  facts  stated  in  the  complaint  show  a  valid  defense  in 
an  action  on  the  instrument. 

In  such  a  case,  an  injunction  will  issue  to  restrain  the  assignment  of  the 
policy,  and  the  prosecution  of  suits  upon  it. 

General  Term,  fourth  Department. 

THIS  action  was  commenced  by  the  plaintiff,  life  insurance 
company,  against  the  defendants,  who  are  the  widow  and 
children  of  the  deceased  policyholder,  and  the  agent  of  the 
company.  The  allegations  of  the  complaint  are,  that  the 
deceased,  James  H.  Reals,  applied  to  Fowler,  the  agent  of  the 
plaintiff  for  an  insurance  upon  his  life  ;  such  application  was 
made  in  writing  and  contained  a  clause  agreeing,  on  the  part 
of  the  applicant,  that  under  no  circumstances  should  the 
policy  be  in  force  until  the  actual  payment  of  money  to  and 
acceptance  of  the  premium  by  the  company  or  its  authorized 
agent ;  and  that  no  agent  of  the  company  had  power  or 
authority  to  deliver  any  policy  in  pursuance  of  this  applica- 
tion until  such  actual  payment:  That  the  application  was 
forwarded  to  the  plaintiff,  and  a  policy  was  issued  upon  it  and 
sent  to  their  agent,  Charles  A.  Fowler,  at  Syracuse.  That  the 
deceased,  Reals,  at  the  time  of  making  the  application,  gave 
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his  note  to  Fowler,  payable  thirty  days  after  date,  for  fifty-eight 
dollars  and  thirty  cents,  which  was  intended  to  be  for  the  first 
annual  premium  on  the  policy.  When  Fowler  received  the 
policy  from  the  company,  Reals  called  upon  him  and  told  him 
that  he  was  not  going  to  take  out  the  policy,  and  he  wished  to 
withdraw  his  application  ;  that  he  did  not  intend  to  pay  his 
note  when  it  became  due.  He  offered  to  pay  Fowler  five  dollars 
for  his  trouble  about  the  matter,  and  asked  him  to  return  the 
note ;  all  of  which  Fowler  refused,  alleging  that  he  would 
hold  him  to  the  contract.  About  a  week  after  this  transac- 
tion, Fowler,  the  agent,  received  a  dispatch  from  Reals 
telling  him  to  go  to  his  dwelling  by  the  first  train 
and  to  bring  the  policy  with  him.  Fowler  did  take  the 
policy  and  went  with  it  to  Reals'  house,  where  he  found 
Reals  upon  his  bed  sick  with  the  typhoid  fever.  Fowler, 
the  agent,  then  delivered  the  policy  to  Reals  without  receiving 
the  money  and  under  circumstances  which  the  company 
charge  to  have  been  fraudulent,  both  with  respect  to  Fowler 
and  with  respect  to  the  deceased  man  and  his  wife,  one  of 
the  beneficiaries  in  the  policy.  Before  the  maturity  of  the 
note  Reals  died  of  the  typhoid  fever,  and  after  his  death  Fowler 
allowed  the  friends  of  the  defendants,  the  beneficiaries  in  the 
policy,  to  pay  him  the  note  after  he  knew  that  Reals  was  dead, 
and  with  intent,  as  the  plaintiff  charges,  to  cheat  and  defrad  it 
out  of  the  sum  of  $2,000.  Immediately  upon  obtaining  infor- 
mation of  these  facts,  the  plaintiff  caused  to  be  tendered  to  the 
defendant,  Mrs.  Reals,  the  sum  of  fifty-eight  dollars  and  thirty 
cents,  which  had  been  paid  to  Fowler,  and  demanded  from  her 
possession  of  the  policy.  She  refused  to  give  it.  The  plaintiff 
has  kept  the  tender  good  and  offers  to  pay  the  money  into 
court.  The  plaintiff  further  alleges  that  the  policy  is  in  the 
hands  of  the  defendant  Addie  Reals,  and  that,  upon  its  face, 
it  appears  to  be  a  valid  claim  against  the  company,  and  that 
the  evidence  of  the  fraud  with  which  it  was  obtained  from 
the  company  exists  dehors  the  instrument.  The  prayer  for 
relief  is  that  the  policy  of  insurance  may  be  delivered  up  and 
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canceled  and  declared  to  be  fraudulent  and  void ;  that  the 
defendants  may  be  forever  restrained  from  assigning  the 
policy  or  any  interest  in  it,  and  maintaining  any  action  in 
this  state  or  elsewhere  on  the  policy. 

Upon  this  complaint,  the  place  of  trial,  of  which  was 
originally  New  York  city,  a  preliminary  injunction  order  was 
issued  restraining  the  defendants  from  bringing  any  action  on 
the  policy,  or  assigning  it,  during  the  continuance  of  this 
action,  in  accordance  with  the  prayer  of  the  complaint.  The 
injunction  order  containing,  as  at  that  time  was  required  by 
the  rule,  an  order  to  show  cause  why  the  same  should  not  be 
continued  during  the  pendency  of  the  action,  that  order  to 
show  cause  came  on  to  be  heard  at  the  special  term  of  the 
supreme  court,  in  the  city  of  New  York,  in  November,  1874, 
and  was  argued  before  Mr.  justice  LAWRENCE,  who  dissolved 
the  injunction  and  vacated  the  order  to  show  cause.  From 
this  order  an  appeal  was  taken  to  the  general  term,  and  pend- 
ing the  argument  on  appeal,  at  the  request  of  the  defendants' 
attorneys,  the  place  of  trial  was  changed  to  the  county  of 
Onondaga. 

The  defendants  then  interposed  a  demurrer  to  the  com- 
plaint in  this  action,  upon  the  ground  that  the  court  has  no 
jurisdiction  on  the  subject  of  the  action,  and  that  the  com-  ' 
plaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  This  demurrer  came  on  to  be  heard  at  a  special  term 
of  the  court  at  Syracuse,  in  December,  1874,  where  the 
demurrer  was  overruled  upon  the  following  opinion  of  Mr. 
justice  HARDH?  : 

HARDEST,  J. —  The  facts  stated  in  the  complaint  are  sufficient 
to  confer  upon  a  court  of  equity  jurisdiction  and  power  to 
give  the  relief  asked  (McHenry  agt.  Hazard,  45  N.  Y.,  580  ; 
Cases  cited  in  the  Opinion  of  ANDREWS,  J. ).  If  the  plain- 
tiif ' s  right  to  relief  was  apparent  upon  the  face  of  the  instru- 
ment referred  to  in  the  complaint,  then  the  question  would 
belong  exclusively  to  the  law  side  of  the  court.  But  facts 
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aliunde  the  papers  must  be  given  in  evidence  to  entitle  the 
plaintiff  to  the  relief  demanded  (40  N.  Y.,  164). 

When  those  facts  shall  be  given  in  connection  with  the 
papers,  then  the  parties  can  present  their  respective  rights  to 
the  discretion  of  a  court  of  equity,  to  be  disposed  of  in 
accordance  with  the  settled  rules  of  equity,  and  the  practice 
in  such  cases.  After  the  facts  are  all  out,  the  court,  for  rea- 
sons suggested  in  respect  to  the  merits,  may  dismiss  the  com- 
plaint, absolutely  or  without  prejudice,  because  the  case  may 
then  to  the  court  seem  more  appropriately  to  belong  to  the 
law  side  (Ins.  Co.  agt.  Bailey,  13  Wall.,  616). 

It  is  to  be  observed  that  in  deciding  the  case  last  cited, 
CLIFFORD,  J.,  remarks  that "  where  the  cause  of  action  is  a 
purely  legal  demand,  and  nothing  appears  to  show  that  the 
defense  at  law  may  not  be  as  perfect  and  complete  as  in 
equity,  a  suit  in  equity  will  not  be  sustained  in  a  federal 
court." 

In  that  case  an  action  at  law  had  been  commenced,  and  an 
opportunity  afforded  thereby  to  test  the  same  question  made 
on  the  merits,  as  in  the  suit  in  equity. 

So,  too,  in  Savage  agt.  Allen  (54  J^.  Y.,  458),  it  appeared 
that  an  action  had  been  brought  where  the  same  matters 
"stated  in  the  complaint  in  the  second  suit,  might  have  been 
stated  in  the  first  suit  by  way  of  defense. 

In  this  case  there  is  no  statement  before  the  court  to  show 
that  any  other  action  is  pending  between  the  parties  upon  the 
matters  embraced  in  the  complaint.  The  defendants  can  set 
up  the  policy,  and  allege  its  validity  and  counter-claim  upon 
it,  and  ask  in  this  action  an  affirmative  judgment. 

The  propriety  of  a  jury  trial  upon  such  a  case  can  be  con- 
sidered by  the  court,  and  if  the  interests  of  the  parties 
require  a  jury  trial,  the  court  has  power  to  order  the  issues  to 
be  heard  by  a  jury  (Clark  agt.  Oswego  Ins.  Co.,  MS.  Opinion 
of  HAEDIN,  J.  •  Vermilyea  agt.  Palmer,  52  N.  Y.,  475). 

If  such  order  should  be  made  it  would  not  then  be  appa- 
rent that  the  defendants  Heals  would  be  any  worse  off,  by 
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reason  of  the  insurance  company  being  plaintiff  and  they 
defendants,  instead  of  vice  versa  ( Wright  agt.  Wright,  54  N. 
Y.,  448). 

The  conclusion  is  reached  in  this  case,  that  a  court  of  equity 
has  jurisdiction  to  order  a  surrender  and  cancellation  of  the 
policy  of  insurance  alleged  to  have  been  obtained  by  fraud, 
and  held  by  the  promisee,  upon  which  no  action  has  been 
brought.  Whether  the  power  of  the  court  shall  be  exercised, 
belongs  to  the  trial  of  the  case  rather  than  a  preliminary 
examination  of  the  complaint  alone.  The  exercise  of  the 
power  of  the  court  of  equity  depends  upon  a  sound  discretion, 
applicable  to  all  the  circumstances  of  the  case  made  by  the 
proofs  when  the  case  is  fully  before  the  court  (45  IV.  Y.,  581 ; 
Mills  agt.  Bliss,  55  id.,  143).  The  demurrer  must  be  over- 
ruled, with  leave  to  answer  within  twenty  days,  costs  being 
paid. 

After  this  disposition  of  the  case  the  defendants  appealed 
from  the  order  overruling  the  demurrer,  and  the  plaintiff 
appealed  from  the  order  vacating  the  injunction,  and  these 
two  appeals  came  on  to  be  heard  together  at  a  general  term 
of  the  supreme  court  for  the  fourth  department,  held  at 
Rochester  in  November,  1875. 

Robert  Sewell,  for  the  Globe  Mutual  Life  Insurance  Com- 
pany, argued  that  the  supreme  court  has  all  the  jurisdiction 
of  the  former  court  of  chancery,  and  has  general  jurisdiction 
in  law  and  equity  (Art.  VI  of  Constitution).  The  power  of 
a  court  of  equity  to  compel  the  surrender  .and  cancellation  of 
deeds  and  other  written  instruments,  obtained  by  fraud,  is 
undoubted ;  and  it  is  not  material  upon  this  question  of  juris- 
diction that  the  party  seeking  relief  has  a  defense  at  law  to 
the  instrument  which  he  prays  may  be  canceled  (Me Henry 
agt.  Hazard,  45  N.  Y.,  583 ;  Whittington  agt.  Thornbury, 
2  Vernon,  206 ;  Da  Costa  agt.  Scandrel,  2  P.  Wms.,  170 ; 
Hamilton  agt.  Cummings,  1  Johns.  Oh.,  517 ;  Story's  Equity 
Jurisp.,  sec.  700 ;  Bromley  agt.  Holland,  Coop.,  9 ;  Hamil- 
VOL.  L.  31 
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ton  agt.  Cummings,  1  Johns.  Ch.,  517 ;  Story's  Eq.  Jurisp., 
sec.  700,  a  ;  Jeremy  on  Equity  Jurisp.,  o.  3,  3  part,  chap.  4 ; 
Jarvis  agt.  White,  7  Vesey,  414 ;  Newman  agt.  Milner,  2 

Vesey,  483-,  Smith  agt.  Carl,  5  Johns.  Oh.,  118;  Sheply  agt. 
Rangley,  Dams,  246 ;  Viner's  Abridgment,  quia  timet,  A. 
B.;  1  Fonblank  Equity,  bk.  1,  chap.,  sec.  8  ;  Myers  agt.  Zfow- 
a'#,  16  6>Ato,  449 ;  .P<5«&  agt.  Hyfield,  1  Russell,  559 ;  Brom- 
well  agt.  Holland,  7  Vesey,  20,  21 ;  Kemp  agt.  Pryor,  7 

Vesey,  249  ;  «70An  agt.  /Sfc  e/c^,  11  Vesey,  535). 

The  action  being  properly  brought,  the  injunction  pendente 
lite  is  necessary  for  the  protection  of  the  plaintiff,  as  the 
commencement  of  an  action  by  the  defendants  while  this  is 
pending  would  produce  injury  to  the  plaintiff  {Code, 
sec.  219). 

Frank  Hiscock,  for  the  defense,  argued  that  the  court,  as 
a  court  of  equity,  had  no  jurisdiction  in  this  case ;  that  the 
jurisdiction  of  a  court  of  equity  has  for  its  object  the  grant- 
ing of  relief  where  there  is  no  remedy  at  law ;  and  that 
where  the  legal  remedy  is  ample  there  is  no  ground  for 
equity  interference  (Story's  Equity  Jurisprudence,  sec.  794). 

The  Code  has  limited  the  field  in  which  equity  operates, 
as  equitable  defenses  are  now  available  to  actions,  and  there 
is  no  longer  any  necessity  for  the  former  broad  jurisdiction 
of  equity  ( Winfield  agt.  Bacon,  24  Barb.,  159 ;  Ely  agt. 
Lowenstein,  9  Aob.  [N.  /&],  37 ;  Foote  agt.  Sprague,  12  How., 
355  ;  Bartlett  agt.  Judd,  21 N.  Y.,  203 ;  Seeman  agt.  Schock, 
29  N.  T.,  613  ;  Ooao  agt.  Cliff,  2  Corns.,  118;  Hotchkiss&gt. 
Elting,  36  Barb.,  50 ;  Wilson  agt.  Mayor,  4  E.  D.  Smith, 
675  ;  Heywood  agt.  City  of  B.,  14  N.  T.,  534 ;  In.  B.  Co. 
agt.  Supervisors,  33  Barb.,  332 ;  Hyatt  agt.  Bates,  40  N.  T., 
164;  Ins.  Co.  agt.  Bailey,  13  Wallace,  616). 

The  following  is  the  opinion  of  the  court  at  ge»eral  term : 
MTJLLIN,  P.  J.,  E.  D.  SMITH  and  GILBERT,  JJ. 
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By  the  Court,  E.  DARWIN  SMITH,  J.  —  It  is  the  settled  doc- 
trine of  courts  of  equity  that  deeds  and  other  contracts 
fraudulently  obtained  may  be  set  aside  or  ordered  to  be 
delivered  up  and  canceled. 

The  complaint  in  this  action  set  up  a  proper  case  for  the 
exercise  of  the  equitable  power  of  the  court,  and  the  demur- 
rer to  said  complaint  was  properly  overruled,  and  the  order 
should  be  affirmed  on  the  opinion  delivered  at  special  term. 
The  order  dissolving  the  injunction  was,  doubtless,  granted 
upon  the  assumption  that  the  plaintiff  had  a  proper  remedy 
at  law,  and  that  the  complaint  did  not,  in  this  view,  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  decision 
upon  the  demurrer  disaffirms  this  view  of  the  law  of  the  case, 
and  involves  a  reversal  of  the  order  dissolving  the  injunction 
and  a  restitution  or  revival  of  the  same.  The  order  dissolv- 
ing the  injunction  should,  therefore,  be  reversed,  and  the 
injunction  restored,  with  costs  of  the  appeal,  and  the  order 
overruling  the  demurrer  should  be  affirmed,  with  costs  of  the 
appeal. 
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SUPKEME  COURT. 

IN  THE  MATTER  OF  THE  OPENING  OF  ORANGE  STREET,  FROM 
KNOX  STREET  TO  SNIPE  STREET,  AND  FROM  SNIPE  STREET  TO 
ROBIN  STREET,  IN  THE  CITY  OF  ALBANY. 

Irregularity  in  proceedings  for  opening  a  street  in  the  city  of  Albany. 

It  is  no  objection  to  the  regularity  of  the  proceedings  for  opening  a  street, 
that  the  common  council  resolve  to  acquire  the  title  to  the  land  for  such 
purpose,  instead  of  taking  the  land  where  the  terms  of  the  charter  of 
the  city  describe  the  effect  of  the  final  proceeding,  that  "  the  fee  simple 
absolute  of  the  ground,  with  the  appurtenances  so  taken,  shall  be  vested 
in  the  city."  The  resolution,  therefore,  is  literally  true. 

The  notice  required  by  the  charter  to  be  published,  of  the  application  for 
the  appointment  of  commissioners,  is  defective,  where  it  does  not 
'*  specify  and  describe  as  particularly  as  may  be  practicable,  the  ground, 
with  the  appurtenances,  which  may  be  required,"  &c.,  so  that  each  party 
interested  would  recognize  his  property  from  the  description ;  but  instead 
thereof  gives  a  general  description  of  the  entire  strip,  which  the  street, 
as  proposed,  will  take,  and  bounding  it  as  a  single  lot,  and  without  any 
reference  to  the  several  lots  from  which  it  is  taken,  and  without  any 
description  of  the  "appurtenances"  upon  each. 

Where  it  appears  that  there  were  two  resolutions  passed  by  the  common 
council  on  different  days,  for  the  appointment  of  commissioners,  &c., 
one  to  open  O.  street,  from  K.  to  S.  street,  and  the  other  to  open  it  from 
S.  street  to  R.  street,  and  the  order  treats  them  as  one  application,  and 
appoints  three  commissioners  to  assess  damages  and  benefits  upon  it  as 
a  single  improvement,  it  is  error. 

For  the  two  errors  stated,  the  court  refused  to  confirm  the  report  of  the 
commissioners. 

Albany  Special  Term,  1875. 

MOTION  by  the  city  to  confirm  the  report  of  commissioners 
in  the  above  matter. 

Grenville  Tremain,  for  motion. 
Andrew  J.  Colvin,  opposed. 
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WESTBROOK,  J.  —  .The  first  objection  made  to  the  confirm- 
ation of  the  report  is,  that  the  original  resolution  of  the 
common  council  of  the  city  of  Albany,  resolving  to  take 
the  property  required  for  the  opening  of  the  street,  is  defect- 
ive, in  as  much  as  it  resolves  to  acquire  title  to  the  land  for 
the  purpose  aforesaid,  whereas  it  should  be  a  simple  resolve 
to  take  the  land. 

The  same  section  of  the  charter,  nevertheless  (title  7, 
sec.  1),  describes  the  effect  of  the  proceeding  when  brought 
to  a  successful  termination,  thus :  "  And  the  fee  simple,  abso- 
lute of  the  ground  with  the  appurtenances  so  taken,  shall  be 
vested  in  the  city."  The  resolve  was,  therefore,  literally  true. 
The  part  of  the  section,  just  quoted,  must  be  read  in  connec- 
tion with  the  former,  and  thus  reading  it,  I  do  not  see  how 
this  objection  can  prevail. 

The  second  objection,  however,  is  more  formidable.  The 
section  of  the  amended  charter  to  which  we  have  referred 
(title  7,  sec.  1),  prescribes  the  notice  to  be  given  of 
the  application  to  the  supreme  court  for  commissioners.  It 
provides  :  "  The  said  common  council  shall  cause  a  notice  to 
be  published  twice  a  week,  for  two  weeks  successively,  in  the 
official  newspapers  published  in  said  city,  specifying  and 
describing,  as  particularly  as  may  be  practicable,  the  ground, 
with  the  appurtenances,  which  may  be  required  for  either  of 
the  purposes  aforesaid,  and  the  time  and  place  at  which  the 
damages  and  recompense,  which  the  owner  or  owners  of  such 
ground  and  appurtenances  may  be  entitled  to  fee  the  same, 
will  be  inquired  into,  amended  and  assessed,  and  such  dam- 
ages and  recompense  apportioned  and  assessed  among  the 
owners  and  occupants,  and  upon  the  houses  and  lots  of  ground, 
and  other  real  estate,  which  are  to  be  benefited  by  the  intended 
public  use  of  the  ground,  with  the  appurtenances  which  shall 
be  required  as  aforesaid."  The  provision  for  the  application 
to  the  supreme  court  to  appoint  commissioners  follows. 

The  object  of  this  provision  is  apparent.  It  is  the  notice 
to  the  owners  of  the  ground  to  be  taken,  and  the  point  to  be 
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attained  "  in  specifying  and  describing,  as  particularly  as 
may  be  practicable,  the  ground,  with  the  appurtenances,  which 
may  be  required  for  either  of  the  purposes  aforesaid,"  was 
that,  each  party  interested  would  recognize  his  property  from 
the  description.  Instead  of  this  particular  description  of 
11  the  ground,  with  the  appurtenances,"  there  is  a  general 
description  of  the  entire  strip,  which  the  street  as  proposed 
will  take,  and  bounding  it  as  a  single  lot,  and  without  any 
reference  to  the  several  lots  from  which  it  is  taken,  and  with- 
out any  description  of  "  the  appurtenances  "  upon  each.  This 
does  not  seem  to  me  to  be  a  compliance  with  the  letter  of  the 
statute,  and  it  certainly  is  not  with  the  manifest  intent  of 
the  provision.  From  the  description  as  published,  though  it 
may  give  accurately  the  bounds  of  the  piece  taken  from  sev- 
eral lots,  it  would  be  difficult  for  the  owner  of  any  lot  from 
which  a  part  is  taken,  to  recognize  his  strip  in  the  general 
description  which  includes  his  and  several  others.  It  seems 
to  me,  that  a  description,  "as  particularly  as  may  be  practi- 
cable" of  " the  ground  with  the  appurtenances"  requires  a 
separate  description  of  the  piece  taken  from  each  lot,  and  of 
the  lot,  so  that  the  party  affected  will  recognize  his  or  her 
premises.  In  view  of  the  fact  that  the  act  requires  no  per- 
sonal service  of  the  notice,  this  construction  seems  to  me  to 
be  required.  The  language  is  very  strong.  "  As  particularly 
as  may  be  practicable  "  can  scarcely  be  misunderstood. 

Another  difficulty  is  equally  fatal.  The  same  section 
(title  7,  sec.  1)  provides  for  an  application  to  the  supreme 
court,  for  the  appointment  of  commissioners,  to  assess  dam- 
ages, &c.,  for  the  property  required  for  the  contemplated 
improvement,  i.  e.,  for  that  specified  in  the  resolution  of  the 
common  council.  There  were  in  fact  two  separate  resolutions 
passed  on  different  days ;  the  one  to  open  Orange  street  from 
Knox  street  to  Snipe  street,  and  the  other  to  open  it  from 
Snipe  street  to  Robin  street.  And  there  were  (at  least  I  so 
uyderstood  counsel)  two  separate  applications  to  the  court. 
The  order  treats  them  as  one,  and  appoints  three  commission- 
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ers  to  assess  damages  and  benefits  upon  it  as  a  single  improve- 
ment. This,  I  think,  was  erroneous.  There  is  no  provision 
so  to  do  in  the  act.  The  effect  of  the  order  was  to  treat  the 
whole  matter  as  a  single  improvement,  and  required  the  com- 
missioners so  to  regard  it.  This  may  have  a  material  effect 
upon  their  appraisement.  I  do  not  say  it  would,  but  I  can 
readily  see  it  might  have  had.  Whether  this  was  a  single 
improvement,  to  be  made  as  a  whole,  or  two  separate  ones, 
though  running  together,  was  an  important  fact  for  the  com- 
missioners to  understand.  The  People  ex  rel.  Knox  agt.  The 
Village  of  Yonkers  (39  £arb.,  266)  does  not  present  this 
question.  The  improvement  there  was  resolved  upon  as  a 
whole,  and  the  point  then  made  was,  that  it  combined 
incongruous  improvements  as  one.  The  point  here  is  that 
there  were  two  separate  projects  contemplated  —  two  appli- 
cations—  and  an  order  made  treating  them  as  one,  and 
appointing  a  commission  which  had  to  regard  'the  two  as 
a  single  act.  This,  I  think,  was  erroneous. 

There  are  several  other  objections  made,  but  time  will  not 
allow  me  to  pass  upon  them  in  detail.  I  do  not  think  I 
should  reverse  the  proceedings  for  either  of  the  others, 
though  I  might  send  the  report  back  for  correction  in  a  few 
particulars,  i.  e.,  to  specify  that  the  parties  who  are  to  secure 
damages  are  in  fact  the  owners,  and  not  occupants,  and  when 
money  is  to  be  paid  by,  or  to  owners  of  several  lots  affected, 
to  name  both  or  all  as  the  parties  to  receive  or  pay  the 
money. 

I  regret  the  conclusion  which  makes  it  necessary  to  refuse 
the  order  for  confirmation  asked  for.  There  is  an  infinite 
detail  required  by  the  act,  and  perhaps  no  real  harm  has 
been  done  by  the  errors  (as  I  regard  them)  pointed  out. 
But  the  statutes  are  to  be  literally  complied  with,  and  it  is 
more  safe  and  better  to  correct  and  remedy  difficulties  now, 
than  after  a  longer  period  shall  have  elapsed  and  more  costs 
have  been  incurred. 


248  NEW  YORK  PRACTICE  REPORTS. 


Brown  agt.  Marrigold. 


> 


SUPREME  COURT. 


1 

No.  1. 

HENRY  M.  BROWN  and  LEVI  H.  BROWN,  executors,  &c.,  of 
AARON  BROWN,  deceased,  agt.  LUCIA  MARRIGOLD. 

No.  2. 

NATHAN  WHITNEY  agt.  LUCIA  MARRIGOLD. 

No.  3. 

NATHAN  WHITNEY  agt.  LUCIA  MARRIGOLD. 

No.  4. 

WILLIAM  BURROWS  agt.  LUCIA  MARRIGOLD. 

No.  5. 

JULIUS  MARRIGOLD  agt.  LUCIA  MARRIGOLD. 

No.  6. 

CARLTON  C.  MOORE  agt.  LUCIA  MARRIGOLD. 

Setting  aside  judgments  for  irregularity  and  fraud  —  reference. 

Where,  on  a  motion  to  set  aside  judgments  for  irregularity  and  fraud, 
the  affidavits  for  and  against  the  motion  are  very  conflicting,  and  a 
reference  is  ordered  to  ascertain  the  facts,  the  report  of  the  referee  find- 
ing the  facts  from  the  evidence  is  conclusive  of  such  facts. 

Irregularity  in  the  service  of  summons  and  complaint  in  obtaining  judg- 
ment by  default 

What  are  and  what  are  not  valid  statements  upon  which  to  enter  judg- 
ments by  confession. 

The  time  within  which  it  is  required  to  move  to  set  aside  a  judgment  for 
fraud  is  not  governed  by  the  time  in  which  it  is  necessary  to  move  to 
set  it  aside  for  irregularity. 

Jefferson  County  Special  Term,  December,  1875. 
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MOTION  to  set  aside  judgments  and  for  relief.  Affidavits 
were  read  in  support  of  said  motion  and  in  opposition 
thereto,  at  the  Oswego  special  term,  and  the  court  thereupon 
ordered  a  reference  to  ascertain  the  facts,  as  the  affidavits 
were  in  great  conflict. 

(1.)  Such  reference  has  been  executed,  and  L.  J.  Dorwin, 
Esq.,  the  referee,  has  made  his  report,  and  given  his  opinion, 
and  returned  the  evidence  taken  ;  and  thereupon,  at  this 
term,  the  parties  were  further  heard. 

(2.)  In  1872,  Brown  &  Brown,  executors,  brought  an 
action,  on  three  notes,  against  the  defendant,  who  joined 
issue,  and  a  reference  was  had  to  judge  Lansing,  who  there- 
after reported  in  favor  of  the  plaintiffs,  and  his  report  was 
filed  April  8, 1875,  and  a  judgment  regularly  entered  thereon 
on  9th  of  April,  1875,  for  $1,750.08,  and  an  execution  issued 
thereon. 

(3.)  William  Burrows  brought  a  suit  against  Lucia  Marri- 
gold, and  obtained  personal  service  of  summons  October  12, 
1874,  and  an  answer  was  put  in  by  defendant,  and  an  inquest 
regularly  taken,  at  a  circuit,  in  April,  1875,  and  judgment  duly 
entered  April  7,  1875,  for  $640.50j  damages  and  costs.  This 
action  was  brought  on  a  valid  debt,  and  the  answer  was 
served  by  N.  Whitney,  as  attorney  for  the  defendant  Lucia, 
and  the  inquest  and  judgment  taken  April  7,  1875,  at  th^ 
circuit  in  Jefferson  county. 

(4.)  William  A.  Gilbert  brought  a  suit  against  the  same 
defendant  and  obtained  personal  service  of  summons  March 
22,  1875,  and  entered  judgment  12th  of  April,  1875,  for 
$106.21,  and  judgment  was  entered  on  defendant's  default, 
regularly.. 

(5.)  That  at  said  circuit  an  inquest  was  regularly  taken 
against  the  defendant  in  favor  of  John  Alles  and  judgment 
entered  thereon  for  $233.46,  K.  Whitney  being  attorney  for 
defendant  on  the  record. 

(6.)  That  on  the  5th  day  of  April,  1875,  and  while  such 
other  actions  were  pending,  Lucia  Marrigold,  under  section 
VOL.  L  32 
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382  of  the  Code,  confessed  a  judgment  to  her  brother,  Julius 
Marrigold,  for  $3,000,  upon  a  statement  alleged  to  be  defend- 
ant's and  not  signed  by  defendant.  N.  Whitney,  as  attorney 
for  the  plaintiff,  then  entered  up  the  judgment  by  asking 
the  clerk  of  Jefferson  county  to  file  the  papers  and  sign 
the  roll. 

The  statement  was  as  follows :  "  For  money  let  this  day, 
by  Julius  Marrigold  to  me,  Lucia  Marrigold."  The  state- 
ment was  verified  same  day  by  Lucia  Marrigold,  and  judg- 
ment entered  April  6,  1875,  for  $3,005.60,  and  an  execution 
issued  by  the  attorney  therein. 

The  referee  finds,  upon  ample  evidence,  that  the  judgment 
was  fraudulent,  and  entered  to  defraud  Browns'  and.  other 
creditors  of  the  defendant. 

That  $3,000  was  not,  nor  was  any  sum  advanced  by  Julius 
to  Lucia,  the  day  of  such  confession. 

That  the  judgment  was  not  founded  on  a  valid  consid- 
eration. 

7.  April  6, 1875,  at  3.50  p.  M.,  two  judgments  for  about  $500 
each  were  entered  in  Jefferson  county  clerk's  office,  in  favor  of 
.N".  Whitney  against  Lucia -Marrigold,  upon  filing  of  summons 
and  complaint  in  each  case,  and  the  admission  of  service, 
signed  by  the  defendant,  and  the  admission  verified  by  N. 
Whitney's  affidavit  before  one  J.  C.  Fulton,  notary,  April  5, 
*875,  and  the  complaint  verified  at  same  time,  by  plaintiff, 
before  same  notary. 

The  admission  of  service  is  not  dated,  but  it  states :  "  I 
hereby  admit  that  the  foregoing  summons  and  complaint 
were  duly  personally  served  on  me  on  the  15th  day  of  March, 
1875,  at  the  city  of  Watertown."  And  judgment  was  taken 
thereon  for  $553.26,  being  $536.25  damages  and  $17.01  costs, 
upon  an  alleged  note  dated  22d  March,  1874,  for  $500.  The 
other  action  purports  to  be  on  a  note  alleged  to  have  been 
made  by  defendant  26th  September,  1874,  to  plaintiff  therein, 
and  the  complaint  verified  5th  of  April,  1875,  before  Fulton, 
notary. 
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The  admission  of  service  states,  viz. :  "  I  hereby  admit 
that  the  within  and  foregoing  summons  and  complaint  were 
duly  and  personally  served  on  me,  the  within  named  defend- 
ant, on  the  17th  day  of  November,  1875,  in  the  daytime,  at 
the  city  of  Watertown,  Jefferson  county,  N.  Y.,  by  handing 
to  and  leaving  with  me,  at  the  place  and  time  aforesaid,  true 
copies  thereof,  and  at  the  same  time  showing  me  the  original." 
(Signed)  "Lucia  Marrigold."  The  plaintiff  then  states,  in  an 
affidavit,  that  it  was  signed  by  defendant,  and  such  affidavit 
is  sworn  before  Fulton,  5th  of  April,  1875  ;  and  the  affidavit 
states  no  appearance,  and  that  "  more  than  twenty  days  have 
elapsed  since  the  service  of  the  summons  and  complaint  on 
the  defendant  in  this  action ; "  and  that  affidavit  is  also  sworn 
before  Fulton,  April  5,  1875.  The  judgment  is  for  $519 
damages  and  $19.36  costs,  entered  by  the  clerk  of  Jefferson 
county. 

The  referee  finds  and  reports  that  these  admissions  were 
"ante-dated  (assuming  the  one  to  be  of  17th  November, 
1874,  instead  of  17th  November,  1875,  as  within)  or  "prema- 
turely executed,  to  enable  the  said  Whitney  to  enter  judg- 
ments, and  thereby  obtain  preferences  over  any  judgments  that 
might  be  entered  in  the  actions  hereinbefore  mentioned,  then 
pending  against  the  said  Lucia  Marrigold,  and  for  whom  in 
which  actions  he  was  acting  as  attorney."  Much  evidence 
was  taken  tending  to  establish  that  the  defendant  was  not 
indebted  in  any  considerable  sum  if  at  all,  to  the  plaintiff,  on 
said  two  judgments  so  entered  in  favor  of  Whitney ;  and  the 
referee  does  not  find  specifically  upon  that  subject,  and  it  is 
not  necessary  to  finally  pass  upon  that  question,  upon  this 
motion. 

Levi  H.  JZrown,  for  motion. 
Nathan  Whitney,  opposed. 

HAEDIN,  J.  —  The  report  of  the  referee  upon  the  evidence 
submitted  to  him,  has  reported  conclusions  of  fact ;  and,  like 
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the  verdict  of  a  jury,  these  conclusions  must  be  accepted  by 
the  court  when  based  upon  evidence. 

It  is  not  apparent  that  the  essential  questions  arising  upon 
this  motion  have  been  found  without  sufficient  evidence  to 
sustain  the  findings  of  the  referee. 

Accepting,  therefore,  the  conclusions  reached  by  the 
learned  referee  as  to  the  time  when  and  object  of  the  admis- 
sions of  service  in  the  two  cases  wherein  Whitney  is  plain- 
tiff', this  case  is  brought  within  the  opinion  of  MEEWIN,  J.,  in 
Trolan  agt.  Fagan  (48  Howard,  240) ;  (see,  also,  2  Kernan, 
515 ;  Dinsmore  agt.  Adams,  48  Howard,  274.) 

Following  that  opinion,  is  is  the  duty  of  the  court  to  order 
such  judgments  set  aside  as  against  the  judgment  creditors 
moving  here. 

II.  The  next  question  relates  to  the  judgment  of  $3,000, 
entered  upon  confession  by  the  defendant,  in  favor  of  Julius 
Marrigold,  her  brother.  The  statement  is  very  laconic,  and 
more  than  concise. 

The  expression  "for  money  let  this  day,"  does  not  state 
what  amount  of  money  was  that  day  loaned  ;  it  does  not 
state  any  sum ;  it  does  not  state  when  it  was  loaned ;  it  does 
not  state  that  any  other  security  was  given  upon  the  loan ; 
it  does  not  state  that  a  note  was  given  "  for  that  amount  of 
money  being  had  by  the  defendant  of  the  plaintiff,"  as  was 
stated  in  Frelegh  agt.  Brink  (22  N.  T.,  418).  The  quoted 
words  "for  that  amount  of  money,"  upheld  the  confession  in 
that  case,  according  to  the  opinion  of  DENIO,  J.  (supra,  419), 
which  accords  with  the  decision  in  Lansing  agt.  Carpenter 
(20  N.  Y.,  458),  opinion  of  COMSTOCK,  J.  (see,  also  24  N.  T., 
325). 

The  occasion  for  the  loan  is  not  stated,  as  in  Acker  agt. 
Acker  (38  N.  Y.,  295),  opinion  by  DENIO,  J.  In  Clem,ents 
agt.  Lown  (38  N.  Y.,  298  ;  1  Keyes),  the  confession  was  "  for 
money  lent  by  said  plaintiff  to  me,  on  the  1st  day  of  April, 
1856,  and  interest  thereon  from  the  first  day  of  April,  1857;" 
and  that  was  held  to  be  sufficient.  Here  the  date  is  found  as 
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in  that  case,  and  the  lender  and  borrower  are  stated  as  in 
that  case. 

Following  the  case  of  Clements  agt.  Lown,  the  statement 
here  must  be  held  to  be  formally  sufficient.  But  the  referee 
has  found  the  judgment  to  be  fraudulent,  in  fact,  and  given 
for  a  fraudulent  purpose ;  and  it  is  competent  for  a  subse- 
quent judgment  creditor  to  raise  and  rely  upon  such  assault 
upon  the  judgment  (5  Johns.  Ch.,  320  ;  9  Johns.,  80 ;  Read 
agt.  French,  21  N.  Y.<  285  ;  15  How.,  228). 

The  motion  is  not  for  irregularity  but  for  fraud,  therefore 
it  was  made  in  time  (30  Barb.,  185). 

It  follows,  from  the  views  here  expressed,  that  as  against 
the  judgment  creditors  making  this  motion  the  two  judg- 
ments in  favor  of  Whitney  and  the  judgment  in  favor  of 
Julius  Marrigold  must  be  set  aside  and  vacated. 

The  order  may  provide  for  the  allowance  to  the  moving 
party  of  ten  dollars  costs,  at  this  motion,  and  also  directing 
the  payment  by  Julius  Marrigold  of  the  referee's  fees  and 
witnesses'  fees,  to  be  taxed  by  the  clerk  of  Jefferson  upon  five 
days'  notice  after  service  of  a  copy  of  this  opinion,  and  after 
such  taxation  the  clerk  of  Jefferson  may  enter  an  order  in 
accordance  with  this  opinion. 
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SUPKEME  COUKT. 

ANDREW   F.  HASTINGS,  receiver  of  the  Security  Insurance 
Company,  agt.  DANIEL  DKEW  and  others. 

Corporation  —  claims  of  creditors,  Iww  enforced  upon  its  dissolution,  or  expira- 
tion of  its  charter. 

Upon  the  dissolution  of  a  corporation,  its  contracts  and  liabilities  are  not 
extinguished.  Creditors  may  enforce  their  claims  against  any  property 
of  the  corporation  which  has  not  passed  into  the  hands  of  a  bonafide 
purchaser. 

The  stock  and  property  of  a  corporation  is  deemed  a  trust  fund  for  the 
payment  of  its  debts,  and  creditors  have  a  lien  or  right  of  priority  of 
payment,  in  preference  to  the  claims  of  a  stockholder  in  the  corporation. 

If  the  capital  stock  and  property  be  divided  among  the  stockholders, 
leaving  any  debt  unpaid,  every  stockholder,  receiving  his  share  of  the 
capital  stock  out  of  corporate  property,  is  held  liable,  pro  rata,  to  con- 
tribute to  the  discharge  of  such  debts  out  of  the  property  or  its  proceeds 
in  his  hands. 

A  judgment  recovered  against  a  corporation  is  final  and  conclusive  against 
stockholders,  when  it  is  sought  to  be  enforced  by  action  against  corporate 
property,  or  its  proceeds  received  by  them. 

MUler  agt.  White  (57  N.  Y.,  137)  distinguished. 

The  defendants,  being  stockholders  in  a  corporation  about  the  time  of  its 
dissolution,  took  to  themselves  a  steamboat,  the  property  of  the  cor- 
poration, which  they  sold  and  disposed  of  to  their  own  use.  Held,  that 
they  were  liable,  pro  rata,  according  to  the  stock  held  by  them,  to  pay  the 
claim  of  a  creditor,  existing  at  the  time  they  took  to  themselves  the 
property. 

New  York  Special  Term,  December,  1874. 
William  Allen  Butler,  for  plaintiff. 
Charles  Jones,  for  defendants  Drew  and  others. 
William  A.  Beach,  for  defendant  Yanderbilt. 
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YAN  YORST,  J.  —  The  evidence  does  not  establish  that  the 
sale  of  the  steamboat  "  0.  Yanderbilt,"  and  four-fifths  of  the 
"  Francis  Skiddy,"  made  on  the  15th  February,  1864,  was  in 
fact  perfected,  or  that  the  corporation  known  as  the  "  New 
Jersey  Steam  Navigation  Company  "  parted  with  its  interest 
in  said  boats,  in  pursuance  of  such  supposed  sale. 

The  price  bid,  $85,000,  by  Yanderbilt  was  not  paid  to 
the  corporation  and  the  vessels  were  continued  to  be  run 
thereafter  in  the  name  of  the  "  Troy  line  "  as  before. 

It  is  true  that  some  of  the  stockholders  were  paid  off  upon  the 
basis  of  the  price  fixed  for  the  property  by  the  bid  of  the 
defendant  Yanderbilt,  but  the  defendants  Drew,  Yanderbilt, 
and  others,  retained  their  interest  in  the  corporation,  and  its 
property  and  assets,  in  proportion  to  the  amount  of  their 
stock.  They  severally  remained  stockholders  in  the  corpora- 
tion, the  charter  of  which  did  not  expire  until  the  year  1869. 
The  defendant  Drew  was  the  president  of  the  corporation, 
and  the  other  defendants  were  trustees  and  stockholders.  In 
the  month  of  March,  1865,  the  corporation,  by  an  instrument 
in  writing,  executed  in  its  behalf  by  the  defendant  Daniel 
Drew,  as  president,  claiming  then  to  be  the  owner  of  the 
boat,  bargained  and  sold  the  steamer  Yanderbilt  to  the  New 
Jersey  Steamboat  Company.  In  pursuance  of  this  sale,  the 
vessel  in  question  passed  to  the  latter  named  company.  In 
and  by  the  instrument  of  sale,  the  New  Jersey  Steam  Naviga- 
tion Company  covenanted  and  agreed,  to  and  with  the  New 
Jersey  Steamboat  Company,  to  warrant  and  defend  the 
steamboat  Yanderbilt,  and  the  other  matters  in  the  instrument 
of  sale  alleged.  The  certificate  of  enrollment  of  the  vessel, 
showing  the  title  of  the  same  to  be  in  the  New  Jersey  Steam 
Navigation  Company,  is  formally  set  forth  in  the  bill  of  sale. 
The  instrument  is  sealed  with  the  seal  of  the  corporation,  and 
in  the  certificate  of  acknowledgement,  it  is  stated  that  the  seal 
was  affixed  by  order  of  the  directors,  for  the  uses  and  pur- 
poses expressed  in  the  instrument,  and  that  the  same  was 
executed  by  the  defendant  Drew,  as  president  of  the  corpora 
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tion,  by  the  like  order  of  the  directors.  After  such  declarations 
and  acts,  it  is  too  late  for  the  defendant  Drew,  and  his 
co-defendants  the  directors,  and  who  were  also  stockholders 
and  interested  in  the  boat,  to  allege  that  the  vessel  was  not 
then  the  property  of  the  corporation  who  sold  and  transferred 
the  same  to  the  new  corporation. 

By  this  it  is  also  satisfactorily  shown  that  the  transaction 
of  the  15th  of  February,  1864,  was  not  understood  by  the 
parties  to  be  a  true  sale  of  the  vessel,  or  that  the  corporation 
then  parted  with  its  title  thereto,  but  that  it  was  rather  a 
method  adopted  to  ascertain  the  then  value  of  the  property, 
as  a  basis"  of  settlement  and  adjustment  with  such  stock- 
holders of  the  corporation  as  might  choose  then  to  retire. 

If  this  conclusion  be  correct  then  the  corporation  was  the 
owner  of  the  steamer  Yanderbi It  on  the  14th  July,  1864,  and 
was  liable  for  the  damage  consequent  upon  the  alleged  sink- 
ing by  her  of  the  canal  boat  A.  D.  Merry.  And  so  it  was 
adjudged  in  an  action  commenced  in  the  superior  court  of  the 
city  of  New  York,  in  the  month  of  January,  1865,  by  the 
Security  Insurance  Company,  of  which  the  present  plaintiff 
is  receiver,  against  the  New  Jersey  Steam  Navigation  Com- 
pany, for  such  damage.  The  New  Jersey  Steam  Navigation 
Company  appeared  in  the  action,  and  answered  the  com- 
plaint, the  answer  being  verified  by  the  defendant  Drew,  as 
president  of  the  company ;  in  which  answer  it  was  admitted 
that  the  corporation  was  the  owner  of  the  steamboat  Yander- 
bilt  at  the  time  of  the  collision  between  her  and  the  boat  A. 
D.  Merry,  and  that  the  corporation  was  at  that  time  carrying 
on  business.  The  issue  joined  in  the  action  was  afterward 
tried  by  a  jury,  and  a  verdict  rendered  in  favor  of  the  plain- 
tiff therein,  the  Security  Insurance  Company,  for  the  sum  of 
$5,538.85,  for  the  damages  sustained  by  such  collision. 

A  judgment  was  entered  in  favor  of  the  plaintiff,  against 
the  corporation,  on  the  llth  day  of  May,  1868,  for  the  sum 
of  $6,004.37,  damages  and  costs,  and  an  execution  against 
the  property  of  the  corporation  was  issued  upon  such  judg- 
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ment,  to  the  sheriff  of  the  city  and  county  of  New  York, 
and  was  by  him  returned  unsatisfied,  on  the  10th  day  of 
September,  1868. 

It  does  not  appear  that  the  corporation,  on  the  14th  July, 
1864,  owned  any  property  except  the  steamer  C.  Yanderbilt, 
and  four-fifths  of  the  F.  Skiddy.  The  Skiddy  was  afterward 
wholly  lost.  The  principal  portion  of  the  property  of  the 
corporation,  consisting  pf  steamers  running  on  the  Sound, 
under  the  name  of  the  Stonington  Line,  had  been  sold  during 
the  year  1863,  and  the  proceeds  had  been  distributed  among 
the  stockholders ;  by  which  proceeds  they  realized  the  par  value 
of  their  shares  and  an  excess  over  same  of  from  seventy-five 
to  ninety  per  cent.  The  Yanderbilt,  as  already  observed,  was 
retained  by  the  corporation,  and  after  the  collision  and  whilst 
the  action  against  the  corporation  to  recover  the  damages  for 
the  collision  was  pending,  was  sold  and  transferred  to  the 
New  Jersey  Steamboat  Company.. 

No  provision  was  made  by  the  directors  of  the  corporation 
for  these  damages,  nor  were  funds  reserved  to  pay  any  sum 
which  might  be  recovered  in  the  action. 

The  proceeds  of  the  sale  of  the  0.  Vanderbilt  was  received 
by  the  defendants  the  trustees,  and  who  appear  to  have  been 
the  only  remaining  stockholders  and  solely  interested  in  such 
proceeds.  It  was,  without  doubt,  the  duty  of  these  trustees, 
to  have  made  provision  for  the  payment  of  the  claim  in  ques- 
tion out  of  the  property  of  the  corporation.  But  that  they 
did  not  do  so,  is  no  reason  why  the  plaintiif  in  the  judgment 
should  be  remediless. 

It  is  a  familiar  principle  in  equity  jurisprudence,  that  the 
stock  and  property  of  a  corporation  is  deemed  a  trust  fund 
for  the  payment  of  the  debts  of  the  corporation,  and  that 
creditors  have  a  lien,  or  right  of  priority  of  payment  in  pref- 
erence ta  any  of  the  stockholders  in  the  corporation.  And, 
when  a  corporation  is  dissolved,  the  contracts  and  liabilities 
of  the  corporation  are  not  extinguished.  The  creditors  may 
enforce  their  claims  against  any  property  belonging  to  the 
VOL.  L  33 
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corporation  which  has  not  passed  into  the  hands  of  a  bona 
fide  purchaser.  The  property  itself  is  affected  with  the 
trust. 

And,  if  the  capital  stock  should  be  divided,  leaving  any 
debts  unpaid,  every  stockholder  receiving  his  share  of  the 
capita]  stock,  would  in  equity  be  held  liable,  pro  rdta,  to  con- 
tribute to  the  discharge  of  such  debt,  out  of  the  funds  in 
his  hands  (Story  Equity  Jurisprudence,  sec.  1252;  Wood 
agt.  Dummer,  3  Mason  R.,  308 ;  Curson  agt.  African  Comp., 
1  Vern.  R.,  121 ;  S.  O.,  Skinner  JR.,  84 ;  Angell  &  Ames  on 
Corporations,  sees.  600,  601,  and  note  1 ;  Bartlett  agt.  Drew, 
60  Barb.,  648). 

The  ground  was  not  taken  upon  the  trial  by  the  defend 
ants,  that  they  had  not  received  to  their  own  use  the  steamer 
Vanderbilt  and  her  proceeds,  but  they  claimed  that  they 
were  entitled  to  the  same,  exclusively,  the  interest  of  each 
defendant  therein  being  in  proportion  to  the  amount  of  stock 
held  by  him  in  the  corporation  ;  the  interest  of  the  other 
stockholders  having  been  extinguished  by  the  payment  to 
them,  severally,  of  their  proportion  of  the  value  of  the  prop- 
erty upon  the  basis  fixed  by  the  alleged  sale  made  in  February, 
1864.  In  virtue  of  such  sale  and  payment  to  the  other  stock- 
holders, they  claimed  to  be  entitled  to  the  boat  and  the  right 
to  dispose  of  same  to  their  own  use. 

But,  as  we  have  already  observed,  the  title  to  the  boat 
remained  in  the  corporation.  It  continued  to  be  corporate 
property.  Nothing  was  paid  by  the  defendants  to  the  cor- 
poration for  such  alleged  purchase,  and  the  boat  remained 
liable  for  the  debts  of  the  corporation  until  the  transfer  made 
in  March,  1865,  by  the  corporation. 

These  defendants  could  not,  although  they  were  in  fact  the 
sole  remaining  stockholders,  take  the  boat  to  themselves, 
freed  from  the  liens  of  creditors,  and  having  done  so,  are 
liable  to  the  creditors  to  the  value  of  the  property  so  appro, 
priated.  The  conveyance  made  by  the  corporation,  by  the 
direction  of  the  defendant's  trustees,  and  executed  by  the 
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defendant  Drew,  as  president,  inured  to  the  sole  benefit  of 
Drew  and  the  then  stockholders  and  parties  in  interest  in 
the  corporate  property. 

It  is  objected  on  the  part  of  the  defendants,  that  the  judg- 
ment recovered  against  the  corporation  is  not  admissible  to 
establish  any  demand  against  them  as  stockholders.  In  sup- 
port of  this  proposition,  reference  is  made  to  Miller  agt. 
White  (50  N.  T.,  137).  But  it  is  to  be  remembered  that  that 
was  an  action  to  recover  of  the  trustees  personally,  a  debt 
of  the  corporation.  It  was  to  enforce  a  liability,  in  its  nature 
penal,  against  the  trustees,  for  their  omission  to  file  annual 
reports,  by  means  of  which  they  became  personally  liable  for 
the  debts  of  the  corporation. 

But  this  is  a  judgment  creditor's  action.  It  is  not  brought 
to  enforce  a  personal  liability  against  the  defendants  for  the 
debts  of  the  corporation  as  trustees  or  stockholders,  but  to 
enforce  the  lien  of  the  plaintiff  upon  property  of  the  corpora- 
tion which  has  come  into  the  defendants'  hands  charged  with 
the  lien.  The  action  against  the  corporation  was  by  it 
defended,  and  the  judgment  was  recovered  after  a  trial  on 
the  merits.  As  against  the  corporation,  the  debtor,  the  judg- 
ment is  final  and  conclusive,  and  as  it  is  sought  to  be  enforced 
against  corporate  property,  is  conclusive  against  trustees  and 
stockholders.  In  Miller  agt.  White  (supra),  it  is  said : 
"  There  is  a  privity  of  interest  at  most  only  as  to  corporate 
property.  The  stockholders,  who  in  this  respect  stand  the 
same  as  trustees,  are  bound  by  the  judgment  to  the  full 
extent  of  their  interest  in  the  company  assets." 

The  only  question  really  to  be  determined  is,  whether  the 
defendants  received  to  their  own  use,  under  the  circum- 
stances of  this  case,  the  property  of  the  corporation,  which 
was  subject  to  the  lien  of  the  plaintiff's  demand,  and  to  the 
satisfaction  of  which  it  should,  in  equity,  be  applied. 

It  is  important  to  notice  in  this  connection,  that  the  trans- 
fer of  this  boat  to  the  New  Jersey  Steamboat  Company  was 
a  final  disposition  of  the  only  remaining  property  of  the  cor- 
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poration,  and  that  it  thereafter  acquired  no  property,  and 
ceased  thereafter  to  do  business,  although  its  corporate  exist- 
ence continued  until  the  year  1869. 

The  defendant  Yanderbilt  claims  to  have  sold  his  interest 
in  the  boat  in  September,  1864,  to  the  defendant  Englis,  an 
associate  stockholder.  Such  sale  was  made  after  the  collision 
in  question,  for  which  the  judgment  was  recovered  by  the 
Security  Insurance  Company.  Yanderbilt  knew  of  the  col- 
lision. Vanderbilt  received  of  Englis  some  $30,000  for  his 
interest  in  the  two  boats.  He  sold  his  interest  subject  to  all 
liabilities ;  and,  as  he  states,  had  nothing  further  to  do  with 
the  boat,  which,  as  he  understood,  was  afterward  sold  to  the 
People's  Line. 

There  is  nothing,  therefore,  to  show  that  Yanderbilt 
received  from  the  "  corporation "  any  money  or  property, 
after  the  collision. 

What  he  did  receive  was  from  a  stockholder  and  co-defend- 
ant, for  his  interest,  the  boat  yet  remaining  the  property  of 
the  corporation,  in  whom  the  title  was.  The  lien  in  favor 
of  creditors  followed  the  boat,  which  was  afterward  disposed 
of  by  Drew,  and  the  remaining  associates,  to  the  New  Jersey 
Steamboat  Company. 

This  sale  and  disposition  inured  to  the  benefit  of  the 
defendant  Drew  and  his  co-defendants,  except  Yanderbilt, 
who  is  not  shown  to  have  interfered  further  in  the  matter, 
after  he  sold  out  to  Englis,  in  September,  1864. 

The  consideration,  realized  on  the  ultimate  disposition  of 
the  property  to  the  New  Jersey  Steamboat  Company,  does 
not  distinctly  appear.  But  the  property  sold  was  a  steam- 
boat which  had  the  previous  season  navigated  the  Hudson 
river.  The  sum  realized  by  Yanderbilt  for  his  interest  in  the 
property,  in  September,  1864,  indicates  that  the  vessel  was  of 
large  value. 

In  this  property,  the  defendants  who  are  chargeable  in  this 
action  should  be  held  to  have  participated,  at  least,  in  pro- 
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portion  to  the  amount  of  stock  they  severally  held  in  the 
corporation. 

And  the  defendants  Drew,  Englis  and  Norton  are  adjudged 
to  contribute  and  pay  toward  the  satisfaction  of  the  plain- 
tiff's claim  in  the  proportion  of  their  respective  holdings  of 
the  stock  of  the  corporation,  to  the  whole  amount  of  the 
capital  thereof. 

This  was  the  rule  adopted  in  Wood  agt.  Dummer  (supra). 

As  to  the  defendant  Yanderbilt,  the  complaint  should  be 
dismissed.  This  action  was  directed  to  be  continued  in  the 
name  of  the  receiver  of  the  Security  Company,  by  order  of 
3d  of  February,  1872.  Such  order  was  proper  to  prevent  an 
abatement  of  the  suit  (-ZV7".  Y.  Statutes  at  Large,  vol.  3,  674). 

There  should  be  judgment  in  favor  of  the  plaintiff,  in 
pursuance  of  the  above  directions. 

NOTE.  —  Barilett  agt.  Drew  (57  N.  T.  R.t  -587). 
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SUPREME  COURT. 

No.  1. 

THE  PEOPLE,  &c.,  agt.  WILLIAM  M.  TWEED. 

Requirements  of  the  statute  in  obtaining  a  struck  jury  —  selection  of  a  name 
not  on  the  list  of  jurors — its  effect —  challenge  to  the  array. 

From  necessity,  as  well  as  by  statute,  the  commissioner  of  jurors  for 
the  city  and  county  of  New  York  must  complete  a  list  of  all  jurors 
liable  to  serve,  and  file  in  the  office  of  the  county  clerk  a  certified  copy 
thereof,  and  he  shall,  from  time  to  time,  return  the  names  of  any  per- 
sons omitted  on  the  list ;  and  all  those  sent,  up  to  the  time  of  the  selec- 
tion of  the  struck  jury,  are  those  from  which  vthe  selection  is  made. 

The  summoning  of  only  twenty-three  jurors,  whose  names  appear  on  the 
list  of  jurors  from  which  the  selection  of  the  struck  jury  should  have 
been  made,  and  whom  the  elisors  chose,  and  of  one  additional  person, 
whose  name  does  not  appear  on  the  list  to  which  the  choice  must  be 
limited,  and  whom  the  elisors  did  not,  in  fact,  so  designate,  is  good 
ground  for  challenge  to  the  array. 

N.  T.  Circuit,  Part  II,  January  5,  1876. 
Before  Hon.  Judge  WESTBKOOK. 

CHALLENGE  by  defendant,  Tweed,  to  the  array  of  the 
special  jury  in  the  first  cause,  commonly  called  "  the  six 
million  suit." 

D.  D.  Field,  D.  Field  <&  Deyo,  for  defendant. 
Wheeler  H.  Peckham  cfe  James  C.  Carter,  for  plaintiff. 

The  Court. — During  the  interval  which  has  elapsed  since 
the  discussion  upon  the  questions  involved  in  this  challenge, 
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I  have  endeavored  to  investigate  them  as  best  I  could.  1 
have  been  somewhat  limited  in  time,  and  though  I  endeavored 
to  write  out  my  views,  I  have  only  been  partially  successful. 
I  will,  therefore,  ask  the  stenographer  to  take  down  what  I 
may  state  in  addition  to  what  I  may  read. 

The  challenge  to  the  array  of  the  special  or  struck  jury 
which  has  been  summoned  for  this  trial,  presents  two  ques- 
tions, which  are  :  First,  has  the  jury  been  selected  by  the 
elisors  from  a  proper  list  of  jurors  filed  in  the  clerk's  office  ? 
and,  second,  what  is  the  effect  upon  the  entire  panel  of  plac- 
ing upon  the  list  of  jurors,  certified  by  the  elisors  to  have 
been  selected,  the  name  of  one  individual — -George  "W. 
South  wick  —  which  does  not  appear  upon  the  list  of  names 
from  which  the  selection  should  have  been  made,  and  which 
both  the  traverse  of  the  challenge  and  the  evidence  of  the 
elisors  show,  was  never  selected  by  them  ?  Each  of  them 
will  be  noticed  in  the  order  stated. 

Preliminarily  to  the  examination  of  the  specific  objections, 
it  is  important  to  notice  a  consideration  which  is  necessary 
to  be  remembered  in  passing  upon  each,  and  that  is,  the 
object  of  the  statute  which  makes  a  special  or  struck  jury. 
It  was  passed  to  give  parties  in  a  difficult  and  extraordinary 
case  a  jury  of  more  than  usual  intelligence  and  integrity, 
or,  to  use  the  language  of  the  statute  itself,  directing  the  clerk 
of  the  county,  or  the  elisors  as  to  its  selection,  one  "  most 
indifferent  between  the  parties,  and  best  qualified  to  try  such 
cause."  The  mode  of  obtaining  such  a  jury  is  clearly 
pointed  out  by  the  statute,  and  as  it  is  a  special  proceeding 
designed  for  a  particular  purpose,  and  out  of  the  ordinary 
course  of  procedure,  the  mode  of  obtaining  it  which  the 
statute  points  out  must  be  pursued.  In  the  case  of  an  ordi- 
nary jury,  when  the  sole  object  is  to  obtain  a  competent  jury, 
as  long  as  there  is  one  competent  obtained,  minor  non- 
compliance  with  statutes  may  be  overlooked ;  but  when  the 
object  is  the  procuration  of  one  "  most  indifferent  between 
the  parties,  and  best  qualified  to  try  such  cause,"  and  the 
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way  of  its  obtainraent  is  prescribed,  it  necessarily  follows 
that  that  way  must  be  mandatory,  and  is  to  be  rigidly  pur- 
sued. This  brings  me  to  the  first  question :  First,  has  the 
jury  been  selected  by  the  elisors  from  a  proper  list  of  jurors 
filed  in  the  clerk's  office?  In  beginning  this  discussion  we 
must  see  what  are  the  provisions  of  the  statute  on  this  sub- 
ject. They  are  contained  in  the  second  volume  of  Edmonds1 
edition  of  the  statutes,  top  paging  435,  marginal  418,  section 
48 :  "At  the  time  appointed,  the  clerk  of  the  county  shall 
attend  at  his  office,  with  the  original  lists  of  the  jurors 
returned  to  him  by  the  officers  of  the  several  towns,  who  are 
then  liable  to  serve,  and  in  the  presence  of  the  parties,  or 
their  counsel,  shall  proceed  to  strike  a  jury  as  follows :  The 
clerk  shall  select  from  such  lists  the  names  of  forty-eight  per- 
sons, whom  he  shall  deem  most  indifferent  between  the 
parties,  and  best  qualified  to  try  such  cause."  The  act,  then, 
provides  that  the  clerk  shall  attend  wjth  the  original  list  of 
the  jurors  returned  to  him  by  the  officers  of  the  several  towns, 
and  from  that  list  thus  returned,  or  from  those  lists  thus 
returned,  the  clerk  (and  the  elisors  in  this  case)  shall  select 
from  such  list  the  names  of  forty-eight  persons.  As  I  have 
just  said,  they  are  to  be  taken  from  the  list  of  jurors  returned 
to  the  clerk  by  the  officers  of  the  several  towns.  Suppose,  if 
the  selection  was  in  the  country,  that  the  lists  were  filed,  and 
the  names  were  taken  from  them  ;  would  the  objection  that 
the  lists  furnished  to  the  clerk  were  imperfect,  that  the  offi- 
cers had  not  done  their  duty,  be  valid  ?  I  think  not,  because 
the  clerk  has  obeyed  the  statute,  and  the  mere  omission  by 
the  officer  in  making  up  the  list  of  names  from  which  the 
selection  was  made  would  not  invalidate,  unless  corruptly 
done,  or  a  perceptible  prejudice  was  manifest.  The  officers, 
in  making  the  returns,  scarcely  ever  do  their  full  duty,  and 
if  this  argument  is  to  prevail  neither  a  struck  jury,  nor  any 
other,  could  be  obtained.  I  may,  in  passing,  observe  that 
the  mode  of  making  out  these  lists  is  part  of.  the  ordinary 
jury  system,  and  it  was  of  that  original  system  of  summoning 
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jurors  that  the  decision  of  the  court  of  appeals,  in  the  case 
of  The  People  agt.  Friery,  reported  in  the  2d  of  Abbotffs 
Court  of  Appeals  Cases,  page  227,  and  also  that  of  the 
supreme  court  in  the  case  in  the  Ith  of  Wendell,  page  24, 
were  predicated,  in  which  they  held  that  machinery  was 
simply  directory.  And  for  that  reason  I  think  the  failure  of 
the  officers  of  the  town  .fully  to  comply  with  the  law  would 
not  vitiate  the  selection  of  the  jurors  from  the  list,  so  long  as 
the  clerk  or  the  elisors  chose  from  the  list  filed  by  them. 
In  applying  this  statute  to  New  York  city,  we  must  interpret 
it  and  use  its  machinery  as  modified  by  legislation  applicable 
to  this  city.  In  lieu  of  lists  by  town  officers  filed  with  the  clerk 
from  which  the  selection  is  made,  we  have  a  provision  contained 
in  section  3  of  chapter  495  of  the  Laws  of  1847,  to  the  effect  that 
"the  commissioner  of  jurors  shall  proceed  to  the  selection  of 
such  jurors  immediately  after  the  first  day  of  May  of  each 
year,  and  the  names  shall  be  entered  in  a  book  alphabetically 
arranged,  designating  the  work,  occupation  and  residence  of 
each.  From  the  first  day  of  June  in  each  year,  as  soon  as 
the  list  shall  be  complete,  the  said  commissioner  shall  pub- 
lish a  notice  of  at  least  ten  days  in  the  newspapers  in  which 
notices  of  the  corporation  of  the  city  of  New  York  are 
printed,  that  a  petty  jury  list  is  ready  for  examination  and 
correction  at  his  office,  and  he  shall  receive  evidence  of 
exemptions  in  the  same  manner  as  authorized  in  courts  of 
record.  The  names  of  all  the  persons  found  to  be  exempt 
from  serving  as  jurors  shall  be  struck  from  the  list,  and  the 
ground  of  exemption  recorded.  When  the  list  is  complete,  a 
certified  copy  shall  be  delivered  to  the  county  clerk,  who 
shall  prepare  the  ballots  and  deposit  them  in  the  box  in  the 
'  manner  now  required  by  law.  The  said  commissioner  may, 
at  any  time,  in  like  manner,  return  the  names  of  any  persons 
omitted  on  the  list,  if  no  sufficient  cause  be  shown  to  excuse 
such  person,  and  their  names  shall  be  deposited  in  the  box 
as  jurors  for  the  residue  of  the  year  that  the  other  jurors  are 
to  serve."  So  that  the  machinery  devised  for  the  city  is  the 
VOL.  L.  34 
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making  out  of  a  list  by  the  commissioner  of  jurors  of  all 
jurors  liable  to  serve,  the  completion  of  that  list  as  soon  as 
practical,  and  when  completed,  or  when  partially  completed, 
he  shall  file  in  the  office  of  the  clerk  of  the  county  of  New 
York  a  certified  copy  of  such  list,  and  he  shall,  from  time  to 
time,  return  the  names  of  any  persons  omitted  on  the  list,  if 
no  sufficient  cause  to  the  contrary  be  shown.  From  the  vast 
and  fluctuating  population  of  the  city,  a  perfect  list  of  jurors 
can  never  be  obtained ;  nor  even  in  time  for  the  necessities 
of  courts  can  the  judgment  of  the  commissioner  of  jurors 
upon  the  whole  body  of  those  possibly  liable  be  obtained. 
Hence,  from  necessity  as  well  as  by  statute,  he  must  send 
lists,  from  time  to  time,  and  all  those  sent  up  to  the  time  of 
the  selection  of  the  struck  jury  are  those  from  which  the 
selection  is  made.  As  in  the  case  of  lists  furnished  by  town 
officers,  they  may  be  incomplete  and  imperfect,  yet  they  are 
those  from  which  the  selection  must  be  made,  and  when  so 
made  threfrom,  the  mandatory  law  is  obeyed.  Now,  had  the 
commissioner  of  jurors  made  and  filed  such  lists  when  the 
present  selection  was  made  ?  It  rs  true  he  had  not  filed  a 
copy  certified  to  be  a  copy  of  lists  made  out  and  prepared 
by  him,  but  if  such  a  certified  copy  had  been  filed,  it  would 
only  have  been  an  official  notification  to  the  clerk  of  the  per- 
sons he  had  selected  to  serve  as  jurors,  and  whom  the  law 
gave  him  the  right  so  to  select.  Now  if,  instead  of  telling 
the  clerk  indirectly  what  jurors  he  has  selected  as  competent 
to  serve,  by  certifying  to  a  copy  of  a  list  which  he  has  pre- 
pared and  on  file  in  his  own  office,  he  tells  the  clerk  directly 
who  the  jurors  selected  are,  by  simply  so  declaring ;  what 
substantial  difference  exists?  The  same  result,  the  selection 
of  jurors  competent  to  serve  and  the  indication  thereof  to 
the  clerk,  is  reached  ;  and  the  mere  form  of  the  communica- 
tion to  that  officer,  whether  indirectly,  by  certifying  to  a  list 
as  a  true  copy  "of  a  list  of  names  selected,  or  directly,  by 
declaring  they  are  the  persons  chosen,  can  make  no  difference. 
In  this  case,  the  commissioner  of  jurors  had  told  the  clerk 


NEW  YORK  PRACTICE  REPORTS.  2G7 

People  agt.  Tweed. 

directly,  who  were  liable  to  serve  as  jurors,  and  this  is 
apparent  from  the  form  of  the  certificate:  "I  hereby 
certify  that  the  foregoing  list  of  2,651  names,  alphabeti- 
cally arranged  and  compared,  is  the  original  list  of  petit 
jurors  selected  by  me  for  the  county  of  New  York,  for 
the  jury  year  1875-76.  Thomas  Dunlap,  commissioner  of 
jurors."  The  object  of  the  certificate  prescribed  by  law,  is 
to  tell  the  county  clerk  who  the  jurors  are  whom  he  has 
selected.  Whether  he  does  that  by  sending  him  the  names, 
certifying  them  to  be  a  true  copy  of  the  list  on  file  in  his 
office,  or  whether  he  says  to  him,  in  so  many  words,  those  are 
the  names,  as  he  has  in  this  case,  can  make  no  substantial  dif- 
ference. As  the  clerk  of  the  county  had  in  his  office,  when 
the  selection  of  jurors  in  this  case  was  made,  lists  of  names 
whom  the  commissioner  of  jurors,  by  official  certificate,  had 
declared  competent  to  serve,  this  first  ground  of  challenge 
cannot  prevail. 

Second,  what  is  the  effect  of  summoning  only  twenty-three 
men,  whose  names  appear  on  the  lists  from  which  the  selection 
should  have  been  made,  and  whom  the  elisors  chose,  and  of 
one  additional  person,  George  W.  Southwick,  whose  name 
does  not  appear  on  the  list  to  which  the  choice  must  be 
limited,  and  whom  the  elisors  did  not,  in  fact,  so  desig- 
nate ?  The  plain  requirements  of  the  statute  are :  First, 
forty-eight  names  shall  be  chosen  from  the  lists  returned 
to  the  clerk's  office  by  the  elisors.  That  is  apparent  from  this 
provision  of  the  statute.  "  At  the  time  appointed,  the  clerk 
of  the  county  shall  attend  at  his  office,  with  the  original 
list  of  the  jurors  returned  to  him  by  the  officers  of  the  several 
towns  who  are  then  liable  to  serve,  and  in  the  presence  of 
the  parties,  or  their  counsel,  shall  proceed  to  strike  a  jury,  as 
follows:  "The  clerk"  (or  in  this  case  the  elisors)  "shall  select 
from  such  lists  the  names  of  forty-eight  persons  whom  they 
shall  deem  most  indifferent  between  the  parties,  and  best 
qualified  to  try  such  cause."  It  will  be  observed  that  the 
clerk  is  limited  in  his  choice  to  the  list  of  jurors  which  has 
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been  filed  in  the  clerk's  office.  But  in  regard  to  that  list  he 
must  exercise  his  judgment,  and  out  of  the  body  of  the  names 
he  must  select  the  forty-eight  persons  who,  in  his  opinion, 
are  "  the  most  indifferent  between  the  parties,  and  the  best 
qualified  to  try  such  cause,"  so  that  the  judgment  of  the 
clerk,  or  that  of  the  elisors,  if  the  act  be  performed  by  them, 
shall  be  upon  the  qualifications  of  every  juror  who  is  thus 
selected.  "  The  party  on  whose  application  such  struck  jury 
was  ordered,  or  his  attorney,  shall  then  strike  out  one  of  the 
said  names,  and  the  opposite  party,  or  his  counsel,  shall  strike 
out  another  of  said  names,  and  so  on,  alternately,  until  each 
party  shall  have  stricken  out  twelve  names."  The  necessary 
effect  of  which  is  that  there  must  be  twenty-four  names 
remaining  who  have  been  chosen  by  the  elisors,  or  by  the 
clerk,  when  the  clerk  performs  that  duty. 

The  next  requirement  is  the  process  which  issues  to  the 
sheriff  which  shall  command  him  to  summon  the  identical 
twenty-four  men  who  have  thus  been  chosen.  I  use  the  word 
"  process,"  because,  I  take  it,  the  certificate  or  list  that  is  to 
be  made  out  is  equivalent  to  a  process.  That  position 
depends  upon  this  provision  of  the  statute,  subdivision  4  of 
section  47 :  "  The  clerk  shall  thereupon  make  out  a  list  of  the 
names  of  the  twenty-four  persons  not  struck  out,  and  certify 
the  same  to  be  the  persons  drawn  to  serve  as  jurors  pursuant  to 
the  order  of  the  court,  and  shall  deliver  such  lists,  so  certified, 
to  the  sheriff  of  the  county." 

The  succeeding  provision  of  the  statute  requires  the  sheriff 
to  summon  the  men,  and  those  only,  who  remain  after  the  right 
of  exclusion  has  been  exercised.  Section  49  declares  "  the 
sheriff  shall  summon  the  persons  whose  names  are  contained 
on  the  list  so  delivered  to  him  by  the  clerk,  in  the  same  man- 
ner as  other  jurors  are  required  to  be  summoned,  and  shall 
return  the  names  of  those  summoned  to  the  court  at  which 
they  are  required  to  appear  as  jurors."  Tested  by  these 
rules,  the  process  for  the  jury  furnished  to  the  sheriff  is  radi- 
cally defective.  It  not  only  did  not  contain  names  all  of 
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whom  were  to  be  found  upon  the  list  from  which  the  choice 
was  to  be  made,  but  it  had  a  more  radical  defect  than  that : 
it  did  not  contain  the  twenty-four  names  upon  which  the 
judgment  of  the  elisors  had  been  exercised.  It  contained 
twenty-three  such,  and  to  it  was  added  one,  George  "W. 
South  wick,  never  chosen,  and  from  it  was  omitted  one  actually 
selected,  John  C.  Southwick,  confessedly  two  separate  and  dis- 
tinct persons,  and  both  of  whom  are  present.  When  the  process 
to  the  sheriff,  which  should  have  contained  the  names  of  twenty- 
four  persons,  all  of  whom  had  been  selected  and  chosen,  includes 
the  names  of  only  twenty-three,  can  it  be  held  to  be  valid  ? 
And  when  the  sheriff  must  summon  the  persons  named  in 
the  process,  can  he  summon  any. others?  It  seems  to  me 
that  the  answer  to  these  questions  must  be  in  the  negative. 
The  challenge  to  the  array,  then,  must  be  sustained  upon  this 
ground  ;  because,  first,  if  the  certificate  of  the  elisors  be  taken 
as  the  evidence  of  their  choice,  twenty-four  men  have  not 
been  chosen  as  the  law  directed  ;  and,  second,  if  the  certificate 
of  the  elisors  be  not  the  sole  evidence  of  such  choice  —  but  we 
may  resort,  as  the  counsel  for  the  plaintiffs  insist,  to  the  evi- 
dence of  the  parties  who  made  the  selection  —  then  the  process 
or  authority  for  the  summoning  was  defective,  because  it  did 
not  direct  the  summoning  of  the  persons  chosen.  In  other 
words,  it  seems  to  me  to  be  this  simple  proposition,  that 
where  the  law  requires  a  venire  to  issue  for  twenty -four  men, 
and  the  process  shall  issue  for  only  twenty-three  men,  that 
the  process  will  be  invalid  ;  and  when  the  statute  directs  a 
process  to  issue  to  the  sheriff  to  summon  the  men  whom  the 
elisors  have  chosen,  and  the  process  issues  not  to  summon  the 
men  whom  they  have  chosen,  but  to  summon  only  a  part  of 
those  men,  twenty-three  of  them,  and  one  other  person,  that 
then  the  law  is  not  pursued.  For,  if  the  process  can  issue  to 
summon  only  twenty-three  of  the  men  whom  they  have 
chosen,  it  may  issue  to  summon  only  twelve  of  those  men 
and  twelve  other  men,  so  that  the  non-compliance  with  the 
statute  in  this  case  becomes  matter  of  substance. 


270  NEW  YORK  PRACTICE  REPORTS. 

People  agt.  Tweed. 

In  disposing  of  the  questions  which  the  challenge  involves, 
I  have  not  overlooked  the  importance  of  this  cause,  nor  the 
desirability  of  an  early  and  a  speedy  trial.  A  result  which 
will  be  such,  in  fact  and  in  truth,  can  only  be  reached  by 
conforming  to  plain  rules  of  law,  and  a  well  defined  course 
of  procedure.  A  delay  of  a  few  days  is  better  for  all  than  a 
veiy  much  longer  one,  which,  when  resulting  from  erroneous 
procedure,  is  sure  to  be  inflicted. 

I  will  further  state,  in  regard  to  the  case,  that  I  will  con- 
tinue it  upon  the  calendar,  enabling  the  counsel  for  the  people 
to  make  such  motion  as  they  please  for  relieving  themselves  of 
this  particular  difficulty,  if  they  feel  so  disposed. 

Mr.  Carter :  If  your  honor  pleases,  we  have  listened  with 
attention  to  the  reasons  given  upon  which  your  honor  comes 
to  the  conclusion  that  the  challenge  to  the  array  must  be 
allowed  upon  the  last  ground.  We  had,  of  course,  considered 
that  question  ourselves,  as  well  as  we  could  have  heretofore 
considered  it,  and  our  conclusions  wtere  somewhat  different. 
Of  course  we  are  bound  to  acquiesce  in  the  decision  of  your 
honor,  and  duly  appreciate  those  considerations  which  your 
honor  has  stated,  to  the  effect  that  it  is  far  better  that  we 
should  proceed  with  sure  accuracy  in  every  successive 
step  of  this  case  —  far  better  for  the  final  result.  At  the 
same  time,  of  course,  it  is  a  misfortune  to  go  thus  far 
through  the  work  of  assembling  a  special  jury  for  the 
purpose  of  trying  this  case,  and  find  that  the  effort  has 
proved  abortive.  "We  had,  ourselves,  supposed  that  if  there 
should  be  found  any  serious  defect  in  the  circumstance 
that  the  name  of  George  W.  Southwick  had  found  its  place 
upon  the  list  of  jurors  selected,  that  the  difficulty  would  be 
easily  cured  by  an  exercise  of  the  power  of  amendment,  which 
the  court  possesses.  Your  honor  has  not  considered  that 
question,  nor  do  we  now  ask  you  to  consider  it,  not  at  this 
present  moment.  But  in  answer  to  the  suggestions  which 
have  been  made  by  your  honor,  to  the  effect  that  but  twenty- 
three  names  of  those  on  the  list  furnished  by  the  county 
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clerk  were  selected,  and  that  the  name  of  a  person  not  on 
that  list  was  selected  in  order  to  make  up  the  twenty-four, 
the  suggestion  which  we  desire  to  make  is  this,  the  real  per- 
son selected  by  the  elisors,  intended  to  be  selected  by  them, 
was  John  C.  South  wick. 

The  Court :  I  think  you  misunderstood  me ;  I  didn't  say 
that.  I  said  that  if  the  list  delivered  to  the  sheriff,  and 
from  which  the  sheriff  summoned  the  jury,  and  which  was 
his  authority  for  summoning  it,  is  to  be  the  sole  evidence  of 
the  choice  of  the  elisors,  then  it  contains  only  twenty-three 
names  who  can  be  found  upon  the  list  from  which  the  choice 
was  required  to  be  made.  I  further  said  that  if  we  could 
look  outside  of  the  list  for  the  choice  of  the  elisors,  and  take 
their  evidence  as  to  what  persons  they  chose,  then  the  pro- 
cess which  went  to  the  sheriff  was  defective,  because  it  did 
not  contain  what  the  statute  required,  the  names  of  the  per- 
sons whom  the  elisors  chose. 

Mr.  Carter:  I  didn't  quite  correctly  state  to  your  honor, 
in  repeating  your  suggestions,  what  you  had  suggested. 
Nevertheless,  I  substantially  so  understood  it,  and  the  defect 
in  the  process  to  the  sheriff  which  your  honor  thus  indicates 
has  seemed  to  us  to  be  one  easily  cured  by  an  amendment. 
That  is  to  say,  if,  by  an  amendment  of  that  process,  we  can 
now  secure  that  which  the  elisors  evidently  intended  should 
be  done,  and  that  which  they  supposed  they  had  done,  and 
that  which  would  have  been  done  if  the  name  of  Southwick 
had  been  written  John  C.  instead  of  George  W.,  if  we  can 
now  secure  that  end,  why,  it  has  seemed  to  us  that  the  mode 
of  securing  it  by  an  amendment  is  one  which  is  within  the 
ordinary  powers  of  the  court.  But  I  only  make  that  su'gges- 
tion  for  the  purpose  of  making  another,  and  that  is  this,  we 
don't  wish  to  make  that  application  now  to  your  honor  for 
an  amendment.  It  is  enough  for  us  to  know  that  your  honor 
is  not  in  favor  of  it  at  present,  and  we  must  consider  the 
views  of  an  independent  mind,  examining  the  question  as 
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your  honor  does,  as  of  far  more  weight  and  value  than  any 
consideration  of  ours. 

The  Court:  I  will  state  to  the  counsel,  also,  that  this 
opinion  and  conclusion  which  I  have  reached,  I  have  sub- 
mitted to  several  of  my  brethren,  and  they  concur  with  me 
fully  in  my  opinion. 

Mr,  Carter :  That  is  an  additional  reason  why  we  should 
acquiesce  in  it  without  any  further  discussion. 

The  Court :  Some  of  them  authorized  me  so  to  state  this 
morning. 

Mr.  Carter :  At  the  same  time,  the  suggestion  which  my 
associate  desired  me  to  make  to  your  honor  was  this,  whether 
there  would  be  any  objection  to  adjourning  the  case  over 
until  to-morrow  morning,  and  allow  us,  in  the  mean  time,  to 
consider,  more  fully,  the  question  whether  we  would  apply 
for  an  amendment  or  not. 

The  Court:  Yes,  sir. 

Mr.  Carter :  If,  upon  giving  the  irtatter  the  best  consid- 
eration we  can  in  the  mean  time,  we  consider  it  would  be  too 
hazardous,  then  let  the  panel  be  quashed. 

The  Court:  I  won't  make  any  final  order  quashing  the 
panel  until  to-morrow  morning.  I  was  a  little  late  this 
morning,  because  I  was  up  until  late  last  night  investigating 
the  question  submitted  to  me. 

Mr.  Carter:  We  are  very  much  obliged  to  your  honor 
for  the  consideration  you  have  given  the  case. 

Mr.  Dudley  Field :  We  are  even  more  grateful. 

Adjourned  to  January  6,  1876,  at  10.30  A.  M. 
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SUPKEME  COURT. 

No.  2. 

THE  PEOPLE  or  THE  STATE  OF  NEW  YORK  agt.  WILLIAM  M. 
TWEED  and  another. 

The  written  names  of  the  struck  jury  chosen  by  the  elisors  cannot  be  changed 
or  altered  after  the  list  is  completed. 

The  statute  provides  that  the  elisors  shall  select  forty-eight  names 
from  the  original  list  of  jurors  returned  to  the  clerk.  From  this  list 
each  party  may  strike  off  alternately,  twelve  names ;  leaving  twenty  - 
four  jurors,  from  which  the  regular  panel  of  twelve  is  to  be  drawn  for 
the  trial  of  the  cause. 

If  the  elisors,  in  selecting  the  forty-eight  names,  make  a  mistake  as  to  the 
Christian  name  of  one  of  them,  and  the  mistake  is  not  discovered  until 
the  list  is  completed,  and  it  turns  out  that  the  name  selected  and  entered 
by  the  elisors  represents  a  competent  juror  by  that  name,  the  sheriff  has 
no  authority  to  summon  the  person  intended  to  be  chosen  by  the  elisors, 
nor  has  the  court  any  authority  to  substitute  the  person  intended  for 
the  one  actually  drawn.  The  mistake  presents  good  ground  for  chal- 
lenge to  the  array. 

New  York  Circuit,  January  12,  18Y6. 

A  DECISION  having  been  rendered  upon  the  challenge  to  the 
array  of  the  struck  jury  in  this  cause,  made  by  the  counsel  for 
the  defendant,  Tweed,  which  holds  that  such  challenge  must 
be  sustained  upon  the  ground,  mainly,  that  the  list  of  jurors 
summoned  by  the  sheriff  contains  only  twenty-three  who 
have  been  selected  and  approved  by  the  elisors,  and  one  who 
was  not  so  selected  or  'approved ;  a  motion  is  now  made  to 
correct  the  list  of  names  by  erasing  therefrom  the  name  of 
George  W.  South  wick,  the  juror  not  selected,  and  putting  in 
VOL.  L  35 
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its  stead  the  name  of  John  C.  South  wick,  the  individual  who 
was  chosen. 

Wheeler  H.  Peckham  &  James  C.  Carter,  for  plaintiffs. 
David  Dudley  Field,  and  others,  for  Mr.  Tweed. 

WESTBROOE:,  J.  —  As  the  name  George  "W.  South  wick  was 
upon  the  original  list  of  forty-eight  names,  the  objection  to 
the  application  now  made,  which  at  once  strikes  the  mind,  is, 
that  if  it  be  granted,  the  defendant  has  been  deprived  of  his 
opportunity  to  strike  the  name  of  the  juror,  who  is,  by  the 
amendment,  made  one  of  the  twenty-four  persons  from  whom 
the  jury  must  be  taken,  from  the  original  list  of  forty-eight 
from  which,  by  the  striking  off  by  each  party  of  twelve 
names,  as  allowed  by  statute,  the  twenty-four  have  been 
selected.  It  will  at  once  be  seen  that  this  involves  a  substan- 
tial right  of  the  defendant.  John  C.  ^outhwick  and  George 
W.  Southwick  being  as  distinct  individuals,  both  having  an 
actual  existence,  as  Messrs.  Field  and  Peckham,  the  defend- 
ant might  have  great  objections  to  the  former  (John  C.)  and 
none  to  the  latter  (George  W.).  If  the  name  of  the  former 
had  appeared  upon  the  original  list  of  forty-eight  names,  his 
might  have  been  the  first  one  stricken  therefrom  by  the 
defendant  under  his  absolute  right  to  object  to  twelve  out  of 
such  forty-eight. 

The  argument,  however,  which  the  counsel  for  the  plain- 
tiffs make  in  favor  of  the  motion  is  quite  plausible,  and 
worthy  of  careful  attention.  It  concedes  to  the  defendant 
the  right  of  selection  of  twelve  persons  who  shall  be  stricken 
from  the  forty-eight  chosen ;  the  necessity  of  his  knowing 
the  individuals  who  are  selected  to  compose  the  forty-eight, 
in  order  to  intelligently  exercise  his  choice  of  excluding 
twelve;  but  it  claims  that  such  choice  was  exercised,  as  to 
the  individual  whom  the  name  of  John  C.  Southwick  actually 
represents.  To  prove  this,  certain  affidavits  are  presented, 
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and  the  evidence  of  the  elisors  given  upon  the  trial  of  the 
challenge  is  referred  to  for  the  purpose  of  showing  that  the 
counsel  for  the  defendant  knew  who  the  Mr.  Southwick  was 
who  was  erroneously  represented  as  being  George  W.,  and 
not  truly  stated  by  the  name  of  John  C.  It  is  said  that  he 
was  orally  described  as  the  partner  of  Jackson  S.  Schultz,  and 
a  leather  merchant  in  "  the  swamp,"  and  that  that  was  better 
information  as  to  the  individuality  of  the  juror  than  the 
Christian  name. 

It  is  very  obvious,  however,  that  this  line  of  evidence  and 
argument  must  always  be  unsatisfactory  and  unsafe.  If 
actual  conversation  with  the  counsel  was  shown  to  have  taken 
place,  and  from  their  words  it  would  clearly  appear  that  they 
knew  who  the  man  was  in  regard  to  whom  they  were  to 
exercise  their  judgment  of  approval  or  disapproval,  we  might 
proceed  and  be  sure  that  the  individual  selected  was  known, 
though  he  was  given  a  wrong  name.  But  no  such  conver- 
sation is  shown  to  have  taken  place,  and  I  am  asked  to  say 
that  I  can  surely,  with  correctness,  draw  the  conclusion  that 
they  knew  the  individual  selected,  because  certain  things 
were  spoken  in  their  hearing  which  would  indicate  that  the 
written  name  was  not  the  choice  of  the  elisors.  The  uncer- 
tainty of  such  a  conclusion  being  right  is  most  manifest.  The 
stenographer,  Mr.  Underbill,  who  undertook  to  take  notes  of 
all  that  was  said,  testified  that,  owing  to  the  confusion 
in  the  room,  he  could  not  say  he  had  recorded  all.  If 
he  did  not  hear  every  word,  can  I  be  sure  counsel  did  ? 
And  can  I  be  so  sure,  in  view  of  the  positive  affidavits  sub- 
mitted by  defendant's  counsel,  that  they  did  not  understand 
the  Mr.  Southwick  selected  was  the  partner  of  Mr.  Schultz? 
But  suppose  the  remark  as  to  the  juror,  that  he  was  the  busi- 
ness partner  of  Mr.  Schultz,  was  heard,  on  again  looking  at 
the  name  and  a  consultation  of  a  directory  they  conclude 
that  the  elisor  is  mistaken  as  to  the  man,  and  that  he  is  not 
the  partner  of  Mr.  Schultz,  but  on  the  contrary  a  very  differ- 
ent individual,  when  the  written  information  is  one  way  and 
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the  verbal  the  other,  what  is  the  party  to  do  ?  Can  he  do 
otherwise  than  rest  upon  the  written  evidence  before  him  ? 
And  if  he  does,  and  the  court  now  holds  that  he  erred,  and 
should  have  taken  the  uttered  descriptive  words  rather  than 
the  writing,  has  not  the  party  been  misled  to  his  prejudice 
by  the  contradictory  statements  of  the  court's  own  officers  ? 
Or  suppose  again,  that  the  elisors  did  distinctly  say,  and  were 
distinctly  understood  as  saying,  that  the  Mr.  Southwick  upon 
their  list  was  the  business  partner  of  Mr.  Schultz,  and  a 
leather  merchant  in  "  the  swamp,"  such  information  is  not 
necessarily  inconsistent  with  his  being  George  "W.  South- 
wick.  Knowing,  or  being  informed  as  to  the  individual 
whom  the  name  represented,  counsel  might  say :  We  will 
accept  that  man  whom  the  name  indicates,  though  he  is  Mr. 
Schultz's  partner.  They  are  not  told  by  any  words  which 
negative  the  expression  of  the  choice,  as  indicated  by  the 
list  before  them,  that  Mr.  George  "W.  Southwick  is  not  the 
man  chosen,  but  are  simply  told  of  his  business  connection 
and  occupation.  The  written  name  and  the  spoken  words 
do  not  necessarily  conflict,  and  I  cannot  say  that,  in  exercis- 
ing the  choice  of  exclusion,  the  counsel  for  defendant  acted 
upon  the  knowledge  that  George  "W.  Southwick  was  in  fact 
John  C.  Southwick. 

A  careful  reading  of  the  statutes  (2  Edmonds^  Statutes, 
435),  however,  will  show  that  no  resort  can  be  had  to 
extrinsic  evidence  to  prove  what  persons  are  selected. 
There  must,  of  course,  be  the  mental  operation  of  the  elisors  in 
the  selection,  and  the  indication  to  the  parties  of  the  result  of 
such  mental  operation,  and  the  mode  of  such  indication  is  the 
written  name.  By  the  forty-eighth  section,  from  the  original 
jury  list  returned  to  the  clerk,  the  elisors  were  to  choose 
"  the  names  of  forty-eight  persons  whom  they  shall  deem 
most  indifferent  between  the  parties  and  the  best  qualified 
to  try  such  cause."  By  subdivision  2  of  same  section, 
it  is  further  declared  that  the  party  applying  for  the  struck 
jury  "  shall  then  first  strike  out  one  of  said  names,  and  the 
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opposite  party  or  his  agent  shall  strike  out  another  of  such 
names;  so  alternately,  until  each  party  shall  have  stricken 
out  twelve  names."  The  third  subdivision  of  the  section 
provides  that,  if  either  party  fails  to  appear,  "or  shall  neglect 
to  strike  out  any  names  according  to  the  foregoing  pro- 
visions," the  clerk  shall  strike  for  such  party.  The  fourth 
subdivision  of  same  section  provides  for  making  a  list  of 
"the  names  of  the  twenty-four  persons  not  stricken  out," 
and  a  certificate  that  they  compose  the  persons  drawn  to 
serve  as  jurors,  and  the  delivery  thereof  to  the  sheriff.  The 
forty-ninth  section  provides :  "  The  sheriff  shall  summon  the 
persons  whose  names  are  contained  in  the  list  so  delivered  to 
him  by  the  clerk,  in  the  same  manner  as  other  jurors  are 
required  to  be  summoned,  and  shall  return  the  names  of  those 
summoned  to  the  court  at  which  they  are  required  to  appear 
as  jurors." 

To  my  mind  the  language  of  the  statute  is  conclusive,  the 
evidence  of  the  choice  of  the  elisors  is  the  written  name, 
and  the  thought  is  expressed  in  every  section.  It  is  really 
the  only  practical  mode  of  doing  so.  Hold  that  the  written 
name  may  be  explained  away,  and  what  safety  has  a  party  ? 
In  this  particular  instance,  from  the  character  of  the  elisors, 
we  entertain  no  doubt  as  to  the  absolute  truth  of  their  state- 
ment, but  the  precedent,  if  made,  will  be  a  most  dangerous 
one  for  the  future. 

The  case  of  Ganson  agt.  The  City  of  Buffalo  (I  Keyes,  454), 
is  not  the  one  with  which  we  have  to  deal.  Commissioners 
had  been  appointed  to  appraise  lands  required  for  city  use. 
"  The  original  order  named  Joseph  Gr.  Hoyt  as  one  of  the 
commissioners.  Under  that  order  James  G.  Hoyt  took  the 
oath  of  office  prescribed  for  the  commissioners,  and  acted  as 
such,  and  made  and  signed  the  report,  which  was  confirmed. 
It  is  clear  that  he  was  the  person  intended,  and  who  acted, 
and  who  was,  in  fact,  the  person  appointed.  There  is  no 
evidence  in  the  case  that  there  was  any  such  person  as  Joseph 
GK  Hoyt,  and  it  appearing  to  the  court,  who  made  the  order 
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appointing  the  commissioners,  that  the  writing  of  the  word 
Joseph  in  the  place  of  James  was  a  clerical  error  made  by  the 
clerk  thereof,  and  that  James  G.  Hoyt  was  the  person  actu- 
ally appointed,  it  was  competent  for  the  court  to  amend  the 
order  in  accordance  with  the  facts."  I  have  given  the  lan- 
guage of  judge  DAVIES  in  that  case  to  show  the  ground  on 
which  it  was  put,  and  its  inapplicability  here.  If  there  was 
no  such  person  as  George  W.  South  wick,  and  John  C.  South- 
wick  had  been  accepted  by  all  as  being  the  former,  and  had 
acted  and  served  without  objection  under  the  name  of  George 
W.,  there  would  be  no  difficulty.  There  being  no  objection 
at  the  proper  time,  it  would  be  waived.  But  we  have  a 
George  W.  South  wick  as  well  as  a  John  C.  South  wick,  and  I 
am  asked  to  say  upon  evidence,  that  the  elisors  intended  the 
latter,  and  not  the  former,  and  that  such  intention  was  known 
to  the  counsel  of  the  defendant,  when  they  exercised  their 
choice  of  selection  as  to  names  being  stricken  out ;  and  to  find 
that  they  did  so  understand  it,  when  on  oath  they  aver  to  the 
contrary.  I  have  already  alluded  to  the  danger  of  so  finding 
upon  the  evidence  before  me,  but  the  difficulty  is  greater  than 
that.  The  statute  makes  the  evidence  of  the  choice,  and  the 
indication  thereof  to  the  parties,  the  written  name.  That  is 
the  record  evidence,  and  were  declarations  altering  or  qualify- 
ing it  allowed,  there  would  be  endless  confusion  and  trouble 
as  well  as  great  danger  of  fraud  and  mistake. 

Neither  can  the  offer  of  counsel  for  plaintiffs  to  perempto- 
rily challenge  John  C.  Southwick,  if  defendant's  counsel  so 
desire,  help  the  motion.  The  effect  of  that  would  be  to 
abridge  the  panel  by  one  name,  when  the  statnte  contem- 
plates twenty-four  from  which  to  choose  the  twelve.  The 
effect  of  granting  the  motion  to  amend  because  of  the  ten- 
dered stipulation  to  challenge  John  C.  Southwick,  is  equiva- 
lent to  compelling  the  defendant  to  accept  twenty-three 
names  instead  of  the  statute  number  of  twenty-four,  from 
which  the  jnry  to  try  the  cause  is  to  be  chosen.  The  state- 
ment of  the  proposition  is  the  best  answer  to  be  madje. 
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In  denying  this  application  of  the  counsel  of  the  plaintiffs, 
no  possible  imputation  is  made  upon  their  skill,  learning  and 
care.  They  are  in  no  wise  responsible  for  the  error.  They 
had  a  right  to  assume  that  the  elisors  had  selected  every 
name  from  the  general  jury  list  as  they  were  ordered  to  do  ; 
and  they  certainly  could  not  know  that  the  elisors  meant,  in 
the  case  of  one  individual,  some  other  person  than  the  one 
who  was  indicated  by  the  name  which  they  themselves  wrote. 
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SUPKEME  COUKT. 

No.  3. 

THE  PEOPLE  OF  THE  STATE  or  NEW  YOKE  agt.  WM.  M. 
TWEED —  Cause  No.  2,  commonly  called  "  The  one  million 
case" 

Decision  denying  challenge  to  the  array  of  a  struck  jury. 

A  challenge  to  the  array  of  a  struck  jury  cannot  be  sustained,  on  the 
ground, 

First.  That  the  various  lists  of  jurors  returned  to  the  clerk's  office  of 
the  county  were  imperfect,  because  the  commissioner  of  jurors  had  not, 
when  this  jury  was  selected,  made  lists  of  jurors  whom  he  had  adjudged 
competent  and  liable  to  serve,  as  he  was  required  to  do  by  chapter  495, 
of  the  laws  of  1847. 

Second.  Because  the  elisors  have  placed  upon  the  list  of  names  sundry 
individuals  who  had  been  stricken,  some  by  the  plaintiff  and  others  by 
the  defendant,  from  the  list  made  by  them  in  the  first  cause. 

Third.  Because  among  the  twenty-four  names  is  one  John  H.  Caswell, 
who,  on  the  29th  day  of  October,  1875,  was  exempted  by  the  commis- 
sioner of  jurors  from  jury  duty. 

This  act  of  the  commissioner,  however,  was  subsequent  to  the  making  and 
filing  of  the  list  of  jurors  in  the  clerk's  office,  upon  which  he  was 
returned  as,  and  adjudged  to  be  liable  to  serve  as,  a  juror  ;  and  the  name 
was  on  the  list  of  jurors  from  which  the  selection  was  to  be  made. 

Fourth.  Because  the  name  of  William  P.  Douglass,  whose  name  is  also 
on  the  panel  returned,  has  a  domicile  in  the  county  of  Queens,  votes 
there,  and  has  done  jury  duty  there. 

The  name  of  Mr.  Douglass  was  upon  the  list  returned  to  the  clerk's  office, 
and  was  taken  therefrom  in  obedience  to  the  mandate  of  the  struck 
jury  act.  Even  if  he  had  a  right  to  be  excused  when  called  as  a  juror, 
this  would  not  render  the  whole  panel  a  nullity. 

Fifth.  Because  the  list  of  jurors  selected  to  try  this  cause  has,  and  the 
original  one  of  forty-eight  names  had,  one  written  Julius  W.  Catlin, 
whereas  the  name  upon  the  general  jury  list  is  correctly  written  Julius 
Catlin,  Jr. 

There  is  but  one  Catlin,  whose  Christian  name  is  Julius;  and  the  law  is 
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well  settled  that  there  is  only  one  Christian  name  recognized ,  and  the 
giving  wrongly,  or  the  failure  to  give  a  second,  is  no  error. 

New  York  Circuit,  January  12,  1876. 

CHALLENGE  to  the  array  of  the  struck  jury. 

D.  D.  Field  &  Field  <&  Deyo,  for  challenge  and  defendant. 

James  C.  Carter  <&  Wheeler  H.  Peckam,  for  plaintiffs 
and  opposed. 

WESTBEOOK,  J.  —  The  various  objections  which  have  been 
stated  in  support  of  the  challenge  presented  by  the  counsel 
of  the  defendant  will  be  considered  in  the  order  of  their 
presentation. 

First.  It  is  objected  that  the  various  lists  of  jurors  returned 
to  the  clerk's  office  of  the  county  were  imperfect,  because  the 
commissioner  of  jurors  had  not,  when  this  jury  was  selected, 
made  lists  of  jurors  whom  he  had  adjudged  competent  and 
liable  to  serve,  as  he  was  required  to  do  by  chapter  495  of 
the  Laws  of  1847.  This  ground  of  challenge  was  fully 
examined  by  me  in  the  attempt  to  obtain  a  jury  for  the  trial 
of  the  former  action,  and  was  then  found  to  be  insufficient. 
To  the  opinion  then  pronounced  reference  is  made  for  the 
reasons  which  induced  me  to  hold  it  invalid.  Subsequent 
reflection  has  only  confirmed  the  conclusions  then  reached, 
that  the  act  providing  for  a  struck  jury  requires  the  selection 
of  forty-eight  names  from  these  lists,  and  when  that  has  been 
'ione  the  law  is  complied  with ;  that  the  laws  providing  for 
the  selection  and  return  to  the  clerk's  office  of  the  names  of 
persons  qualified  to  serve  as  jurors,  have  been  repeatedly  held 
(see,  among  other  cases.  People  agt.  Friery,  2  Abbott's  Court 
ef  Appeals  Cases,  227;  People  agt.  Hansom,  7  Wendell, 
424),  were  directory  and  not  mandatory ;  and  that  if  such 
laws  require  a  perfect  list  of  jurors  to  be  made  and  returned 
to  the  clerk's  office,  they  would  then  defeat  all  trials,  as  such 
a  list,  in  the  very  uature  of  things,  is  impossible. 
VOL.  L  30 
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Second.  It  is  urged  that  the  panel  should  be  quashed 
because  the  elisors  have  placed  upon  the  list  of  names  sundry 
individuals  who  had  been  stricken,  some  by  the  plaintiff  and 
others  by  the  defendant,  from  the  list  made  by  them  in  the 
first  cause.  To  the  elisors  was  committed  (2  Edmonds*  Stat- 
utes, p.  435,  sec.  48),  the  right  to  judge.  They  are  required 
to  select  from  the  general  jury  lists,  filed  in  the  clerk's  office, 
such  names  as  they  "  shall  deem  most  indifferent  between  the 
parties,  and  best  qualified  to  try  such  cause."  The  right  of 
selection  being  confided  to  them,  and  the  concession  being 
made,  as  it  is,  that  these  gentlemen  were  honest  in  its  exer- 
cise, I  know  of  no  mode,  so  long  as  the  law  does  not  forbid 
the  act,  by  which  the  whole  panel  can  be  set  aside  for  a  mis- 
take of  judgment  in  regard  to  several  of  the  individuals 
selected.  A  challenge  to  the  array  can  only  be  maintained 
on  the  ground  of  partiality  or  bias  in  the  officers  choosing 
them  ;  or  for  such  a  departure  from  the  letter  of  the  statute 
as  will  nullify  the  whole  choice.  If  men  who  ought  not  to 
sit  as  jurors  in  the  cause  are  selected,  the  objection  to  each 
must  be  made  when  called ;  and  errors  of  judgment,  if  there 
be  such,  may  then  be  corrected.  It  may  not  be  improper 
further  to  observe  that  a  juror  may  be  incompetent  to  try 
one  issue  between  parties,  and  yet  perfectly  competent  to  try 
another;  and  that  a  mere  objection  to  an  individual  in  one 
case,  from  serving  as  a  juror,  is  not  necessarily  one  to  the 
same  person  when  called  to  act  as  a  juror  in  another  action 
between  the  same  parties,  for  the  issues  may  be  radically  dif- 
ferent, and  the  personal  dislike  on  one  day  may  vanish  when 
some  days  elapse  between  the  selection,  as  they  have,  in  fact, 
intervened  in  the  present  instance. 

Third.  It  is  claimed  that  the  whole  jury  should  be  dis- 
charged, because  among  the  twenty-four  names  is  one  —  John 
H.  Caswell  —  who,  on  the  twenty-ninth  day  of  October, 
1875,  was  exempted  by  the  commissioner  of  jurors  from  jury 
duty.  This  act  of  the  commissioner,  however,  was  subse- 
quent to  the  making  and  filing  of  the  list  of  jurors  in  the 
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clerk's  office,  upon  which  he  was  returned  as,  and  adjudged 
to  be  liable  to  serve  as,  a  juror.  As  the  name  was  upon  the 
list  of  jurors  from  which  the  selection  was  to  be  made,  I  do 
not  see  how  this  objection  can  prevail.  The  true  construction 
of  section  48  (  2  Edmonds*  Sta  tutes,  page  435 ),  does  not 
require,  in  my  judgment,  the  list  of  jurors  who  are  then 
liable  to  serve  to  be  accurate,  for  if  it  did,  it  being  hardly 
possible  to  suppose  that  among  over  6,000  competent  names 
to-day  they  would  all  be  competent  to-morrow,  or  next  week, 
there  would  never  be  a  struck  jury.  The  section,  it  seems  to 
me,  simply  means  that  the  selection  of  the  forty -eight  names 
shall  be  from  among  those  whom  "  the  original  list  of  the 
jurors  returned  to  him  "  shall  show  "  are  then  liable  to  serve." 
If  it  means  any  thing  more,  the  law  is  impossible  to  execute, 
and  no  construction  accomplishing  such  a  result  should  pre- 
vail, when  another,  capable  of  being  fairly  made,  will  give 
to  it  efficacy  and  life. 

Fourth.  The  facts  that  William  P.  Douglass,  whose  name 
is  also  upon  the  panel  returned,  has  a  domicile  in  the  county 
of  Queens,  votes  there,  and  has  done  jury  duty  there,  are 
urged  as  showing  him  to  be  not  liable  to  serve.as  a  juror  in 
this  county.  The  name  of  Mr.  Douglass  was  upon  the  list 
returned  to  the  clerk's  office,  and  as  it  was  taken  therefrom  in 
obedience  to  the  mandate  of  the  struck  jury  act,  this  objection 
cannot  set  aside  the  entire  panel.  It  may  be  ground  of 
objection  to  him  when  called,  or  an  excuse  to  be  presented 
by  himself,  but  his  right  to  be  excused  cannot  render  the 
entire  selection  a  nullity.  But  there  is  another  answer  to 
this  objection.  An  individual  may  have  two  residences, 
though  he  can  have  but  a  single  domicile.  Queens  county  is 
the  domicile  of  Mr.  Douglass,  and  he  resides  there,  but  he 
also  resides  in  the  city  of  New  York,  and  as  he  expressly 
swears  that  "for  the  greater  part  of  the  time  between  the 
first  day  of  October  and  thirtieth  day  of  June  thereafter  " 
he  has,  for  several  years,  resided  in  the  city  of  New  York, 
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by  the  express  terms  of  section  4  of  chapter  539  of  the  Laws 
of  1870,  he  becomes  liable  to  serve  as  a  juror  here. 

Fifth.  The  list  of  jurors  selected  to  try  this  cause  has,  and 
the  original  one  of  forty-eight  names  had,  one  written  Julius 
W.  Catlin,  whereas  the  name  upon  the  general  jury  list  is 
correctly  written  Julius  Catlin,  Jr.,  and  this  discrepancy  in 
the  name  is  urged  as  fatal  to  the  panel.  It  is  true  that,  upon 
the  former  challenge,  when  it  appeared  that  there  were  two 
individuals  bearing  the  name  of  Southwick,  one  of  them  was 
truly  called  George  "W.  and  the  other  John  C.  Southwick,  I 
held  that  the  written  name  was  the  only  evidence  by  which 
the  person  selected  could  be  known,  and  to  that  decision  I 
adhere  ;  but  there  is  only  one  Catlin,  whose  Christian  name 
is  Julius,  and  I  am  asked  to  hold  that,  because  he  was  errone- 
ously given  a  middle  letter  ( W.)  when  he  had  none,  and  the 
description  of  "Jr."  was  omitted,  that  the  individual  was 
not  properly  designated.  It  will  also  be  remembered  that 
there  is  no  claim  now  made,  as  there  was  in  the  former  case, 
that  the  party  was  in  any  wise  misled.  He  does  not  urge 
that  he  did  not  know  the  man  as  well  by  the  name  as  writ- 
ten as  he  would  have  known  him  if  it  had  been  written  with 
the  "  "W."  omitted  and  the  "  Jr."  added.  As  the  law  is  well 
settled,  in  cases  so  numerous  as  to  make  their  citation  unneces- 
sary, that  there  is  only  one  Christian  name  recognized,  and 
the  giving  wrongly,  or  the  failure  to  give  a  second,  is  no 
error  ;  and  that  the  word  "junior  "  is  no  part  of  a  name,  and 
its  addition  or  absence  no  misnomer,  I  do  not  see  that  I  can 
hold  that  any  error  has  been  committed.  If  there  were  two 
persons  bearing  the  name  of  Catlin,  one  known  as  Julius 
Catlin,  Jr.,  and  the  other  as  Julius  W.  Catlin,  and  the  party 
claimed  he  had  been  misled,  the  case  might  be  different. 
As  there  is  only  one  Julius  Catlin,  and  he  has  been  sum- 
moned and  attends,  and  as  the  parties  knew  him  when  the 
right  of  exclusion  was  exercised,  despite  the  addition  to  the 
name  of  the  "  W."  and  the  omission  of  the  "junior,"  I  fail 
to  see  how  this  point  can  prevail. 
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I  have  endeavored  to  give  the  questions  raised,  and  which 
counsel  had  both  a  moral  and  legal  right  to  make,  my  best 
consideration,  and  the  views  expressed  are  the  results  of  my 
best  judgment.  The  challenge  to  the  array  of  jurors  is,  for 
the  reasons  given,  overruled. 
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SUPREME  COURT. 

No.  4. 

THE  PEOPLE,  &o.,  agt.  WILLIAM  M.  TWEED  and  others. 
Power  of  the  court  to  order  talesmen  to  fill  a  struck  jury. 

Under  the  statute,  this  court  possesses  the  same  power  to  order  the  sum- 
moning of  talesmen  to  complete  the  panel  of  a  struck  jury,  that  it  has 
in  the  case  of  a  common  jury. 

"Where  it  appears  that  the  sheriff  is  a  party  in  interest  in  the  action, 
although  not  of  record,  a  coroner  will  be  ordered  to  summon  the  tales 
jurors. 

New  York  Circuit,  January  18,  1876  —  Cause  2. 

MOTION  to  summon  talesmen  to  fill  the  two  vacancies  in 
the  Tweed  jury. 

Wheeler  H.  Peckham  &  James  C.  Carter,  for  plaintiffs. 
David  Dudley  Field  <&  Field  <&  Deyo,  for  defendants. 

WESTBROOK,  J. — By  the  order  of  the  court,  a  special  jury 
was  summoned  for  the  trial  of  this  cause.  Of  the  twenty- 
four  jurors  selected  in  pursuance  of  the  provisions  of  our 
statutes  in  regard  to  a  struck  jury,  three  were  unable  to 
serve  in  consequence  of  illness,  one  was  incompetent  by 
reason  of  non-residence,  another  was  exempted  by  holding 
an  office  under  the  general  government,  the  duties  of  which 
required  his  present  time ;  seven,  upon  examination,  were 
found  to  be  incompetent  on  account  of  previously  formed 
opinions,  and  two  were  challenged  peremptorily  by  the  de- 
fendant, thus  leaving  only  ten  jurors  who  are  competent  to 
serve  as  such.  The  plaintiff  now  moves  for  the  summoning 
of  talesmen,  that  two  additional  jurors  to  complete  the  panel 
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of  twelve  may  be  obtained.  To  this  the  counsel  for  Mr. 
Tweed  object,  upon  the  ground  that  the  proceeding  to  try 
the  cause  by  a  special  or  struck  jury  must  fail  unless  the  en- 
tire twelve  can  be  obtained  from  the  twenty-four  selected  for 
that  purpose.  The  objection  is  based  principally  upon  section 
50,  of  the  title  of  which  the  special  jury  act  forms  a  separate 
article,  which  (2  vol.  Edm.  Edition  of  Statutes,  page  436) 
provides :  "  A  jury  shall  be  formed  in  the  manner  herein- 
after directed,  with  respect  to  other  juries,  from  the  persons 
so  summoned  and  appearing,  who  shall  try  the  cause  in  which 
the  struck  jury  shall  have  been  ordered  ;  but  the  court  shall 
have  the  same  power  to  excuse  or  discharge  any  such  juror 
as  in  other  cases."  It  is  argued  that  the  entire  jury  must  be 
selected  "  from  the  persons  so  summoned  and  appearing," 
and  if  it  cannot  be,  then  that  mode  of  trial  fails. 

In  considering  this  objection,  we  naturally  ask,  did  the 
legislature  intend,  when  they  passed  the  •  act,  that  when  a 
trial  by  a  struck  jury  was  ordered  it  should  so  be  disposed  of, 
or  did  they  intend  by  one  of  the  sections  of  such  act  to  make 
the  defeat  of  a  trial  in  that  way  quite  possible,  if  not  very 
probable  ?  Considering,  as  they  must  have  done,  the  uncer- 
tainty of  human  health  and  life,  the  possible  legal  excuses  of 
some  of  the  jurors  summoned,  and  the  probable  incompetency 
of  others,  by  reason  of  previously  formed  opinions  or  bias, 
the  legislature  surely  must  have  seen  that  very  often  a  cause 
must  be  in  the  same  condition  with  the  present  one,  and  we 
can  hardly  suppose  that  they  intended  to  say  that  the  twelve 
jurors  must  be  obtained  out  of  the  twenty-four  when  they 
knew  it  would  oftentimes  be  impossible.  A  construction  of 
one  section  of  a  general  act  which  makes  the  whole  frequently 
incapable  of  execution  should  not  be  adopted  unless  made 
necessary  by  its  express,  and  no  other  to  be  interpreted,  words. 
It  is  true  that  the  statute  directs  that  the  jury  shall  be  formed 
"from  the  persons  so  summoned  and  appearing,"  and  it  was 
necessary  so  to  declare  to  give  efficacy  to  the  scheme,  but  it 
does  not  require  an  impossibility,  nor  does  it  declare  that  the 
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special  jury  shall  fail  if  twelve  be  not  obtained.  The  argument 
in  favor  of  its  failure  is  sustained  only  by  treating  article  3  of 
title  4  of  chapter  7  of  part  3  of  our  Kevised  Statutes,  entitled 
"  Of  special  juries,"  as  separate  and  apart  from  the  other  articles 
of  that  title.  That  title  (4)  is  entitled  "  Of  the  trial  of  issues 
of  fact."  Article  first  thereof  contains  "  General  provisions 
concerning  trials,  and  the  proceedings  preparatory  thereto ; " 
article  second  treats  "Of  the  return  and  summoning  of 
juries,"  and  article  third  "  Of  special  juries."  Having  pro- 
vided for  the  proceedings  preparatory  to  trial,  next  for  the 
drawing  and  summoning  of  the  ordinary  jury,  and  still  next 
for  a  special  jury,  the  same  title  then  by  its  fourth  article 
treats  "  Of  trial  and  its  incidents."  The  first  section  of  this 
article,  and  in  the  statutes  numbered  as  section  53  of  the 
title,  provides  for  the  trial  of  causes  "  by  jurors  drawn,  sum- 
moned, and  returned  in  the  manner  hereinbefore  directed ; " 
that  is  to  say,  by  a  common  jury,  as  provided  by  article  2, 
or  by  a  special  jury,  as  provided  by  article  3.  The  next 
section  then  provides,  "  whenever  a  sufficient  number  of 
jurors,  duly  drawn  and  summoned,  do  not  appear,  or  cannot 
be  obtained  to  form  a  jury,  the  court  may  order  the  sheriff 
to  summon  from  the  bystanders,  or  from  the  county  at  large, 
so  many  persons  qualified  to  serve  as  jurors  as  shall  be  suffi- 
cient." Two  modes  of  drawing  and  summoning  a  jury  had 
been  prescribed  by  the  two  previous  articles.  The  first  sec- 
tion of  the  next  article  provides  for  a  trial  by  jurors  sum- 
moned by  one  or  the  other  of  these  processes,  and  the  next 
section  declares  that  "  whenever  a  sufficient  number  of  jurors 
cannot  be  obtained  "  (and  of  course  by  either  of 
the  two  modes  previously  specified),  "  then  talesmen  can  be 
summoned."  Can  language  be  plainer?  The  whole  title 
relates  to  one  system,  and  all  the  various  articles  are  con- 
nected, and  so  reading  them,  there  is  no  difficulty.  It  is  true 
that  parts  of  article  four  relate  to  ordinary  juries,  but  these 
do  not  alter,  limit  or  curtail  the  effect  of  others.  The  stat- 
ute provides  for  talesmen  "whenever"  they  are  necessary 
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for  the  completion  of  a  jury,  and  that  exigency  has  now- 
arisen. 

I  have  not  deemed  it  necessary,  in  the  construction  of 
our  statutes,  to  refer  to  the  English  cases.  The  practice 
there  seems  to  be  well  settled,  when  some  of  the  special  jury 
appear,  to  order  talesmen  to  complete  the  jury,  when  neces- 
sary, and  this  is  done  despite  the  language  of  their  statute, 
which  is  very  similar  to  ours  (See  proceedings  against  John 
Lambert  and  others  fw  libel,  in  22d  vol.  of  HoweWs  State 
Trials,  p.  954).  Our  statutes  have  largely  been  borrowed 
from  those  of  England,  and  from  its  common  law,  and  as  the 
rule  was  well  settled  there,  both  with  and  without  its  statute, 
to  summon  talesmen,  it  can  hardly  be  supposed  that  our  law- 
makers intended  to  prohibit  that  which  was  there  practiced, 
when  they  have  not  so  expressly  said.  Refined  and  finely 
drawn  arguments  founded  on  British  cases  are,  however, 
unnecessary,  when  our  own  law-makers  have  provided  for 
tales  "  whenever"  a  jury  cannot  be  obtained,  when  either  of 
the  two  ways  of  obtaining  one  has  been  resorted  to  and  failed. 

The  next  question  which  the  motion  presents  is,  how  must 
the  additional  jurors  be  obtained — by  directing  their  summon- 
ing, or  by  drawing  from  the  box  and  then  summoning  those 
who  are  drawn  ?  The  former  is  undoubtedly  the  mode, 
unless  the  statute  we  have  quoted  is  repealed.  It  is  conceded 
that  various  statutes  passed  since  1847  do  not  apply  to  the 
city  of  New^  York ;  but  it  is  argued  that  chapter  495  of  the 
laws  passed  during  that  year,  entitled  "An  act  in  relation  to 
jurors  in  the  city  of  New  York,"  has  repealed  the  provisions 
of  the  Revised  Statutes  in  regard  to  summoning  talesmen. 
It  certainly  does  not  do  so  expressly ;  and  repeals  by  impli- 
cation are  not  favored,  and  are  never  allowed,  unless  the  two 
statutes  are  in  conflict.  The  act  of  1847  is  general,  and  pro- 
vides a  plan  for  the  selection  of  the  entire  panel  for  the  court. 
Those  of  the  Revised  Statutes  were  passed  to  meet  a  particu- 
lar and  special  emergency  which  arises  upon  a  single  trial, 
and  they  were  in  addition  to  the  other  modes  of  selection, 
VOL.  L  37 
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and  to  be  employed  when  the  others  failed.  The  act  of  1847 
was,  I  think,  passed  to  supersede  the  general  provisions  of  the 
Revised  Statutes  in  regard  to  the  obtainment  of  the  ordinary 
jury ;  and  if  the  various  provisions  of  our  Revised  Statutes, 
in  regard  to  the  obtainment  of  a  common  jury,  could  exist 
with  those  in  regard  to  tales,  I  do  not  see  why  this  new 
general  system,  which  supersedes  the  old,  and  that  providing 
for  talesmen,  may  not  also  co-exist. 

The  remaining  question  is,  who  should  summon  the  tales- 
men ?  It  is  claimed  that  the  sheriff  of  the  city  and  county 
is  a  party  to  the  suit,  because,  by  his  negligence,  Tweed  was 
allowed  to  escape,  and  as  there  was  an  order  of  arrest,  he 
may  be  made  liable.  This,  it  is  argued,  makes  the  sheriff  a 
party  in  fact,  though  not  so  on  the  record.  The  strength  of 
this  argument  is  somewhat  doubtful.  It  does  not  appear 
that  the  property  of  Tweed  may  not  be  ample  to  meet  the 
recovery,  if  one  be  had.  Still,  we  can  readily  see,  as  the 
claim  made  is  about  $1,000,000,  that 'the  sheriff  must  feel 
a  good  deal  of  solicitude  as  to  the  result,  and  his  feelings, 
at  least,  must  be  with  the  defense.  Regarding  him  as 
honest,  but  still  human,  the  court  should  not  allow,  unless 
so  required,  his  duty  and  his  interest  to  collide.  Apart  from 
any  statute,  the  court  has  power  to  see  its  orders  executed  by 
a  proper  person.  In  this  case  it  will  exercise  it  by  directing 
the  summoning  of  tales  by  one  of  the  coroners.  Justice 
seems  to  me  to  require  it,  and  the  sifting  process  of  examina- 
tion will  exclude  any  person  who  is  unfit  to  serve  as  a  juror. 

A  formal  order  was  then  signed,  that  a  sufficient  number  of 
jurors  not  having  been  obtained  for  trial  of  the  cause,  and  it 
appearing  from  the  affidavit  of  Wheeler  H.  Peckham  that 
the  sheriff  of  New  York  is  interested  in  the  success  of  the 
defendant  in  this  action,  and  in  that  sense  an  interested  party, 
the  court  orders  the  coroners  of  the  county,  forthwith,  to  sum- 
mon, from  the  body  of  the  county,  twenty-four  persons  liable 
to  serve  as  jurors,  from  whom  the  required  number  shall  be 
selected. 
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SUPREME  COURT. 
FREDERICK  HUMPHREYS  agt.  FRANCIS  W.  HURTT. 

Reformation  of  written  agreements — principles  controlling  in  their  determi- 
nation. 

1.  Where  parties  have  entered  into  a  written  contract,  it  must  be  presumed 
in  law  to  express  their  common  intention  and  to  speak  their  actual 
agreement. 

2.  If  such  contract  is  alleged  not  to  express  the  real  intent  of  the  parties, 
and  that  fact  is  shown  by  sufficient  evidence,  a  court  of  equity  can  cor- 
rect the  alleged  mistake  in  favor  of  the  party  prejudiced. 

3.  The  proof  required  to  correct  such  mistake  must  be  clear  and  une- 
quivocal. 

4.  As  a  general  rule  the  mistake  which  will  afford  ground  of  reformation 
of  an  expressed  contract  must  be  of  a  mutual  character  ;  in  other  words, 
the  mistake  must  be  reciprocal  and  common  to  both  parties. 

5.  If  one  party,  in  the  execution  of  a  contract,  has  delivered  or  received 
papers  in  suppssed  furtherance  of  it,  but  with  knowledge  of  a  mistake 
made  in  his  favor,  which  he  conceals,  then  equity  will  reform  the  con- 
tract or  give  relief  to  the  other  party  if  the  mistake  is  clearly  shown, 
although  it  be  not  mutual. 

6.  If  the  mistake  has  not  been  mutual,  but  made  inadvertently  on  one  side, 
and  yet  in  good  faith  by  the  other,  if  any  amendment  or  reformation  of 
the  contract  can  under  any  circumstances  be  made,  it  cannot  be  made 
so  as  to  make  the  agreement  conform  merely  to  the  views  of  the  party 
applying,  but  only  to  the  original  views  of  both  parties. 

In  this  case  there  is  not  sufficient  evidence  of  mistake  on  the  part  of  the 
plaintiff,  to  warrant  the  setting  aside  of  the  deliberate  agreement  made 
between  him  and  the  defendant. 

Even  if  the  plaintiff  were  mistaken  and  the  defendant  not  —  there  having 
been  no  rescission  or  offer  to  rescind,  so  that  the  defendant  might  be 
placed  in  statu  quo,  the  contract  cannot  be  nullified  and  a  new  one 
imposed  on  the  defendant  which  he  had  not  contemplated. 

Neither  is  there  any  evidence  of  any  willful  misleading  of  the  plaintiff,  or 
knowledge  of  mistake  on  the  part  of  the  defendant  and  a  silence  kept 
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under  it,  so  that  plaintiff,  as  claimed,  was  fraudulently  misled  to  his 
injury. 

First  Department,  June,  1875. 

Ira  Shafer  &  William  Sutphen,  for  plaintiff. 

Coles  Morris  &  Michael  H.  Cardoso,  for  defendant. 

OPINION  OF  REFEREE. 

JAMES  W.  GEKARD,  Referee. — This  is  an  action  of  an  equit- 
able character,  brought  to  enforce  the  reformation  of  a  written 
agreement  alleged  to  have  been  made  by  the  plaintiff,  under  a 
mistake,  and  under  circumstances  of  knowledge  and  procur- 
ance  by  the  defendant  amounting  to  a  constructive  fraud,  or 
under  a  mutual  mistake,  and  contrary  to  the  mutual  under- 
standing and  true  intent  of  the  parties,  who  are  respectively 
plaintiff  and  defendant  in  the  action.  There  are  certain  facts 
which  appear  conceded,  which  are  briefly  as  follows : 

That  prior  to  the  making  of  the  agreement  each  party  had 
an  interest  equal  to  forty-four  one-hundredth  parts  respec- 
tively in  the  incorporated  company  mentioned  in  the  plead- 
ings, the  remaining  twelve  one-hundredth  parts  being  owned 
by  one  Palmer. 

That  the  assets  or  capital  of  the  company  were  mainly 
represented  by  two  species  of  business : 

First.  The  exclusive  right  of  manufacturing  and  selling  a 
medicine  called  "  Pond's  Extract." 

Second.  A  similar  right  in  certain  medicines  called 
"  Humphrey's  Specific  Homoaopathic  Medicines." 

There  was  also  manufactured  stock  on  hand,  of  each  busi- 
ness, and  certain  material  and  property  incidental  to  their 
manufacture  and  sale.  There  were  also  outstanding  accounts 
and  bills  receivable  of  the  company,  and  an  outstanding 
indebtedness. 

The  interests  and  obligations  of  each  of  the  parties  to  the 
action  in  the  above  were  equal,  and  the  business  was  for  a 
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time  conducted  harmoniously  and  prosperously,  but  on 
account  of  a  want  of  congeniality  or  some  personal  differ- 
ences, it  was  determined  that  the  interests  of  the  parties 
should  be  severed,  and  a  division  of  the  subject-matter  of  the 
association  made,  so  far  as  the  parties  litigant  were  concerned. 

The  desire  for  a  separation  seems,  from  the  testimony,  to 
have  been  mutual.  Besides  a  want  of  concord  between  the 
principal  parties,  there  appears  to  have  been  antagonistic  feel- 
ing between  the  plaintiff  and  Cole,  one  of  the  employes,  and 
a  particular  friend  of  the  defendant. 

There  was  also  a  desire,  on  the  part  of  the  plain  tiff,  to 
have  his  son  engaged  with  him  in  the  business. 

Yarious  interviews  and  negotiations  appear  to  have  taken 
place  between  the  parties  prior  to  the  time  of  the  written 
agreement  in  question,  resulting,  as  is  claimed  by  plaintiff,  in 
a  verbal  agreement  to  divide  their  respective  interests  accord- 
ing to  a  certain  basis  of  division,  the  terms  of  which,  as 
claimed  by  the  plaintiff,  were,  through  inadvertence  or  mis- 
take not  represented  by  the  written  agreement  subsequently 
made,  on  or  about  December  5,  1872,  and  which  is  annexed 
to  the  complaint.  The  terms  of  settlement,  as  claimed  by 
plaintiff,  were  to  be  an  equal  division  based  on  an  actual 
moneyed  estimate  of  values,  or  differences  of  values  of  the 
respective  species  of  business,  and  of  the  stuff  and  debts  on 
hand,  which  values  and  differences  of  values  (as  it  is  claimed) 
were  mutually  conceded  as  fixed  at  ascertained  or  ascertain- 
able  amounts. 

Under  this  view,  the  plaintiff  claims  that  the  Pond's 
Extract  business  was  mutually  estimated  and  stated  at  $75,000 
and  the  specific  medicines  at  $105,000,  making  a  difference 
in  favor  of  specifics  of  $30,000.  He  also  claims  that  the 
stock  or  material  of  specifics  on  hand  was  worth  $19,000,  and 
that  of  Pond's  Extract,  $8,000.  That  the  outstanding 
accounts  were  worth  $30,000  (less  $1,000  for  collection),  and 
that  the  indebtedness  of  the  company  was  $10,000.  That 
Palmer's  (the  third  person's)  interest  was  fixed  at  $6,000  in 
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the  accounts  due  and  stuff  on  hand,  and  his  interest  in  the 
difference  in  value  of  the  two  medicines  was  fixed  at  $3,000. 

The  plaintiff  further  alleges  that  afterward,  and  "  in  con- 
clusion of  said  negotiations  and  agreement,"  it  was  finally 
agreed  that  the  branches  oft  business  should  be  divided  thus : 

That  plaintiff  should  take  all  right  in  the  specific  medi- 
cines and  in  all  the  other  rights  and  business  and  assets  of 
the  company,  and  that  defendant  should  take  the  exclusive 
right  to  "Pond's  Extract"  and  the  stock  thereof  on  hand, 
less  what  was  then  in  the  company's  retail  stores. 

The  plaintiffs  further  claim  is,  that  it  was  thereupon  mutu- 
ally agreed,  as  the  basis  of  the  written  agreement  to  be  made, 
that  the  difference  in  value  of  the  two  medicines  should  be 
$30,000  as  above,  and  that  the  total  value  of  all  other  assets 
should  be  $57,000,  as  above  specified.  That  the  indebtedness 
should  be  ($10,000  — $1,000)  $9,000,  and  Palmer's  interest 
$9,000,  and  that  the  plaintiff  should  pay  to  defendant  one- 
half  the  difference  in  value  "  between  the  assets  and  property 
to  be  received  by  defendant"  as  above  estimated,  which 
difference  was  estimated  at  $51,000,  and  to  be  paid  in  certain 
specified  installments. 

The  plaintiff  then  charges  that  the  agreement  was  to  have 
been  drawn  on  the  above  basis,  but  that  the  defendant,  by 
design,  caused  a  different  agreement  to  be  drawn,  which  is 
the  one  sought  to  be  reformed. 

This  agreement  recites  the  equal  interests  of  the  parties  in 
the  stock  of  the  company ;  the  desire  of  plaintiff  to  buy  out 
defendant,  and  that  plaintiff  agrees  to  buy  out  the  defendant's 
interest  in  the  stock  and  assets  of  the  company  on  the  terms 
specified,  viz.,  that  all  the  interest  of  the  company  and  of 
plaintiff  in  the  Pond's  Extract  is  to  be  transferred  to  defend- 
ant, and  also  all  the  stuff  and  property  relating  thereto  on 
hand,  except  that  in  562  and  817  Broadway.  That  plaintiff 
shall  pay  defendant  $14,000  on  the  second  day  of  February 
next,  and  $36,300,  in  two  years,  in  certain  weekly  install- 
ments, with  a  rebate  or  discount  on  certain  installments. 
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The  defendant  agrees  on  his  part  to  resign  his  position  as 
actuary  of  the  company,  and  consequent  right  to  a  salary  of 
$4,000,  and  to  release  the  company  from  all  its  obligations  or 
contracts  to  him,  and  not  to  interfere  with  the  company 
except  to  vote  on  the  shares  of  his  stock,  which  are  to  be 
deposited  in  escrow,  to  be  delivered  after  payment  of  the  full 
sum  of  $50,300. 

The  plaintiff  further  agrees  to  assign  certain  portions  of 
stock  to  some  person  for  the  purpose  of  qualifying  him  as  a 
new  trustee,  and  that  any  vacancies  in  the  board  of  trustees 
shall  be  supplied. 

There  is  a  provision  of  forfeiture  of  past  payments  in  case 
of  failure  by  Humphreys,  the  plaintiff,  to  perform  the  agree- 
ment. 

A  bill  of  sale  was  executed  at  the  same  time  by  the  com- 
pany and  plaintiff  to  the  Pond's  Extract  Company,  a  company 
representing  the  defendant,  transferring,  for  the  consideration 
of  one  dollar,  all  interest  in  the  Pond's  Extract,  and  in  all 
property  and  stock  connected  therewith  as  specified  in  a  sche- 
dule. This  bill  of  sale  is  signed  by  plaintiff  twice,  once  in 
his  capacity  as  president  and  again  individually.  It  is  also 
signed  by  the  defendant  and  Palmer. 

It  is  claimed  by  plaintiff  that  the  agreement  and  bill 
of  sale  was  but  hastily  read  to  and  signed  by  him,  and  that 
he  did  not  notice  that  the  gross  sum  of  $53,300,  which  he 
stipulated  to  pay  in  the  agreement,  was  greatly  in  excess  of 
the  sum  that  he  had  agreed  to  pay  ;  and  also  that  he  did  not 
notice  that  in  the  written  agreement  he  transferred  the  Pond's 
Extract  stuff  to  defendant,  without  any  consideration  o'r 
allowance  therefor,  or  deduction  of  the  value  thereof  from 
the  gross  sum,  or  that  the  aggregate  sum  of  $15,000  had  not 
also  been  allowed  to  plaintiff. 

All  this  is  alleged  to  have  been  done  knowingly  by  the 
defendant  and  ignorantly  by  the  plaintiff,  and  in  violation  of 
the  terms  of  the  original  compact. 

It  is  also  alleged  by  the  plaintiff,  and  it  appears  in  evidence, 
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that  several  days  after  the  execution  of  the  written  agreement 
and  bill  of  sale,  and  "  pursuant  to  the  terms  of  the  written 
agreement,"  the  stock  of  the  defendant  was  transferred  in 
escrow. 

It  also  appears  in  the  evidence  that  at  the  instance  of  the 
plaintiff  'a  written  modification  of  the  agreement  was  subse- 
quently executed  by  the  parties,  about  a  month  after  the 
execution  of  the  first  agreement.  This  modification  is  given 
as  an  exhibit  of  the  complaint. 

It  makes  no  change  in  the  original  agreement  further  than 
in  extending  and  altering  the  time  for  the  payment  by  plain- 
tiff of  the  installments  of  the  $36,000  and  providing  for 
interest  on  certain  balances.  It  also  provides  chat  so  long  as 
the  plaintiff  fulfills  his  part  of  the  agreement,  the  defendant 
is  not  to  vote  on  the  stock  in  escrow,  except  for  the  present 
trustees,  but  that  the  plaintiff  is  to  have  all  dividends  thereon, 
and  is  to  have  the  stock  transferred, to  him,  when  all  the 
payments  provided  fo*  in  the  agreement  are  made. 

I  do  not  find  any  allegation  in  the  complaint,  or  any  proof 
that  this  modified  agreement  was  made  hastily  or  inadver- 
tently, or  without  knowledge  of  its  contents  and  purport  on 
the  part  of  the  plaintiff. 

The  plaintiff  further  claims  that  the  alleged  errors  were 
not  discovered  by  him  until  "  some  time  "  after  the  execution 
of  the  agreement  and  bill  of  sale,  and  that  as  soon  as  he  dis- 
covered the  errors  alleged,  he  called  upon  the  attorney  who 
had  prepared  the  papers,  and  required  them  to  be  reformed, 
but  that  it  was  stated  that  it  could  not  be  done.  The  plain- 
tiff claims  that  the  various  payments  under  the  agreement 
were  made  under  fear  of  the  forfeiture  clause  of  the  agree- 
ment unless  the  payments  were  made,  which  payments 
amounted  to  over  $22,000. 

The  plaintiff  also  claims,  in  support  of  his  case,  that  he 
was  unacquainted  with  the  business  matter  of  the  company, 
but  that  defendant  was  acquainted  with  all  the  details  of  the 
same. 
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The  actual  relief  practically  sought  by  the  plaintiff  from 
the  court  is  that,  under  the  circumstances,  the  written  agree- 
ment is  unjust  and  inequitable,  and  a  reformation  of  it  is 
claimed  so  that  the  words  twelve  thousand  one  hundred  and 
fifty  dollars  be  inserted  in  place  of  thirty-six  thousand  three 
hundred  dollars,  and  that  the  words  twenty-six  thousand  six 
hundred  and  fifty  dollars  be  inserted  in  the  place  of  fifty 
thousand  three  hundred  and  fifty  dollars.  In  other  words, 
that  the  moneys  to  be  paid  to  the  defendant  under  the  written 
agreement  be  reduced  by  $23,700. 

The  theory  of  the  defendant  is,  that  on  account  of  mutual 
dissensions  and  disagreements,  the  agreement  in  question 
was  made,  which  in  its  terms  was  the  result  of  various  nego- 
tiations, investigations  and  estimates,  changed,  modified  or 
rejected  from  time  to  time,  and  that  the  written  agreement 
was  the  result  of  a  compromise  between  the  two  parties, 
which  resulted  in  the  settlement  .of  the  difference  in  the  value 
of  their  interests  in  the  two  branches  of  their  business  at 
$27,000  in  favor  of  the  specific  business,  to  be  paid  to  the 
party  relinquishing  his  share  in  said  business,  and  that  the 
party  taking  the  "Pond's  Extract"  business  should  be 
entitled  to  all  the  property  belonging  to  that  branch,  and 
also  to  $20,000  in  settlement  for  all  his  interest  in  the  other 
assets. 

This  view,  it  will  be  seen;  is  in  accordance  with  the  written 
agreement,  except  that  an  extra  amount  of  above  $3,300  was 
to  be  paid  for  interest  on  deferred  payments.  The  defendant 
claims  that  thereupon  the  agreement  was  drawn  out  by  the 
lawyer  of  the  company,  under  the  written  directions  of  the 
plaintiff,  in  accordance  with  the  above  settlement ;  that  the 
agreement  was  read  over  to  him  before  he  signed  it  without 
objection  on  his  part  to  the  above  terms,  that  he  subsequently 
executed  the  bill  of  sale  in  accordance  with  the  terms,  and 
entered  into  the  possession  of  the  property  given  to  him  pur- 
suant to  it,  and  made  the  payments  prescribed  in  the  agree- 
ment. 

VOL.  L  38 
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That  afterward  the  modified  agreement  was  executed  by 
plaintiff,  ratifying  substantially  the  original  agreement,  and 
that  the  whole  claim  of  the  plaintiff  is  an  afterthought,  and 
a  fraudulent  design  to  avoid  his  written  obligation. 

The  defense  also  claims  that  plaintiff  acted  with  full  knowl- 
edge of  the  business  of  the  company  and  all  its  details,  and 
that  the  agreement  was  made  with  the  concurrence  of 
Palmer,  who  still  retained  his  interest,  viz. :  120  shares  of  the 
stock  of  the  company. 

That  in  giving  up  his  interest  in  the  company,  the  defend- 
ant lost  a  right  to  a  salary  for  $4,000  a  year  for  life,  and 
about  $11,000  annually  as  dividends,  and  that  even  on  an 
investigation  of  assets  it  would  be  found  that  the  defendant 
was  to  receive  under  the  agreement  at  least  $10,000  less  than 
the  value  of  his  share. 

The  defense  also  alleges  that  in  addition  to  the  $47,000 
which,  in  pursuance  of  the  compromise,  was  to  be  paid  him, 
it  was  also  agreed  that  $3,300  should  be  paid  him  to  cover 
interest  on  the  deferred  payments  provided  for  in  the  agree- 
ment, by  reason  whereof  the  aggregate  amount  of  cash  to  be 
paid  was  $50,300,  as  provided  in  the  agreement. 

The  above  seems  to  be  a  substantial  summary  of  the  facts 
and  views  urged  by  plaintiff  and  defendant  respectively  in 
the  presentation  of  their  case.  It  will  be  observed  that  the 
general  theory  of  the  plaintiff's  claim  to  relief  is,  that  the 
sum  agreed  to  be  paid  was  based  on  recognized  values  and  a 
mathematical  calculation,  thereon,  which,  through  error  or 
fraud,  is  not  fairly  represented  by  the  written  agreement. 

The  general  theory  of  the  defense  is,  that  the  values  and 
differences  in  value,  debts  and  other  assets,  were  not  sus- 
ceptible of  exact  estimation,  and  that  the  liquidated  amount 
agreed  on  was  the  result  of  general  estimates,  and  consider- 
ations, and  mutual  compromise. 

Although  actions  of  an  equitable  character  are  ordinarily 
so  variant  as  to  the  facts  of  each  case  as  not  to  be  subject  to 
the  absolute  application  of  defined  legal  principles,  the  courts 
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of  this  state  have  laid  down  certain  general  canons  as  to 
actions  brought  for  the  rectification  of  contracts  alleged  to 
have  been  made  under  mistake. 

The  following  principles  are  to  be  gathered  from  the 
decisions  of  our  tribunals  as  controlling  such  actions  : 

1.  That  where  parties  have  entered  into  a  written  contract, 
it  must  be  presumed  in  law  to  express  their  common  inten- 
tion and  to  speak  their  actual  agreement. 

2.  That  if  such  contract  is  alleged  not  to  express  the  real 
intent  of  the  parties,  and  that  fact  is  shown  by  sufficient  evi- 
dence, a  court  of  equity  can  correct  the  alleged  mistake  in 
favor  of  the  party  prejudiced. 

3.  That  the  proof  required  to  correct  such  mistake  must 
be  clear  and  unequivocal. 

4.  That  as  a  general  rule  the  mistake  which  will  afford 
ground  of  reformation  of  an  expressed  contract  must  be  of  a 
mutual  character;    in   other  words,    the   mistake  must   be 
reciprocal,  and  common  to  both  parties. 

5.  That  if  one  party,  in  the  execution  of  a  contract,  has 
delivered  or  received  papers  in  supposed  furtherance  of  it, 
but  with  knowledge  of  a  mistake  made  in  his  favor,  which 
he  conceals,    then  equity  will  reform  the  contract  or  give 
relief   to  the  other  party,  if  the  mistake  is  clearly  shown, 
although  it  be  not  mutual. 

The  case,  then,  comes  under  the  head  of  a  constructive 
fraud  on  the  part  of  one  party,  and  of  a  mistake  or  error  on 
the  part  of  the  other.  Under  this  class  are  more  particularly 
placed  those  cases  where  the  party  committing  the  fraud  has 
himself  so  drawn  or  caused  to  be  drawn  the  agreement  as  to 
mislead  the  other.  In  this  class  of  cases  no  offer  of  immediate 
rescission  is  required,  but  relief  may  be  given  if  applied  for 
within  a  reasonable  time. 

6.  That  if  the  mistake  has  not  been  mutual,  but  made 
inadvertently  on  one  side,  and  yet  in  good  faith  by  the  other, 
if  any  amendment  or  reformation  of  the  contract  can,  under 
any  circumstances,  be  made,  it  cannot  be  made  so  as  to  make 
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the  agreement  conform  merely  to  the  views  of  the  party  apply- 
ing, but  only  to  the  original  views  of  both  parties. 

In  this  latter  case  there  may  be  a  rescission  on  the  ground 
that  the  parties'  minds  never  met,  but  there  can  be  no  reforma- 
tion or  change  of  the  contract  making  it  substantially  a  new 
one. 

The  doctrines  above  expressed  may  be  gathered  from  the 
following  cases :  Boltsford  agt.  McLean  (45  Barb.,  78) ;  Rider 
agt.  Powell  (28  N.  Y.,  310) ;  Welles  agt.  Tatea  (44  N.  Y.,  525) ; 
Nevins  agt.  Dunlap  (33  N.  Y.,  676) ;  Lyman  agt.  United  States 
Ins.  Co.  (14  Johns.,  373) ;  Kent  agt.  Manchester  (29  -Barb., 
597) ;  Humphreys  agt.  Hurtt  (Sup.  Ct.,  First  Dep.,  1874) ; 
MoHugh  agt.  Imperial  Fire  Ins.  Co.  (Superior  Ct.,  Dec., 
1874). 

It  is  to  be  observed  as  to  this  case,  with  respect  of  the  above 
rules,  that  there  has  never  been  any  offer  to  rescind  on  the  part 
of  the  plaintiff,  nor  any  application  made  to  the  court  for  that 
purpose,  and  it  was  admitted  by  both  parties  on  the  argument 
that  it  was  now  impracticable  to  rescind  the  contract.  The 
action,  therefore,  is  to  obtain  a  reform  or  change  of  the  con- 
tract to  meet  the  views  alleged  to  have  been  entertained  by 
the  plaintiff,  whether  the  defendant  entertained  them  or  not. 
Unless,  therefore,  the  mistake  has  been  mutual,  or  a  knowl- 
edge of  an  actual  mistake,  contrary  to  the  mutual  original 
intent  of  defendant  as  well  as  plaintiff,  is  brought  home  to  the 
former,  there  can  be  no  such  reformation  as  is  claimed,  nor, 
in  fact,  any  change  made  in  the  contract. 

Under  the  above  cases  it  would  be  out  of  my  province,  or 
the  province  of  any  court,  to  impose  upon  one  party  a  new 
contract  which  he  had  never  intended,  in  order  to  give  relief 
to  a  party  to  a  contract  which  he  had  never  intended  to  make. 

The  evidence  in  this  case  I  have  reviewed  and  analyzed  with 
great  care  and  an  ardent  desire  to  come  to  a  determination 
consonant  with  the  truth  and  equity  of  the  case. 

The  evidence  is  quite  contradictory.  The  plaintiff  swears 
directly  that  the  original  understanding  was  not  in  accordance 
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with  the  agreement  as  drawn,  and  that  he  signed  the  latter 
under  a  mistake,  supposing  that  it  was  according  to  what  that 
original  agreement  was. 

The  defendant  contradicts  flatly  the  plaintiff's  statements, 
and  they  mutually  contradict  each  other  as  to  what  passed  in 
their  various  interviews  preliminary  to  the  written  agreement. 
They  are  each  more  or  less  supported  by  witnesses  called  to 
corroborate  their  respective  testimony. 

I  will  refer  to  some  main  facts  that  seem  conclusively  estab- 
lished. It  is  evident  that,  although  the  agreement  might  have 
been  mechanically  drawn  in  haste,  its  preparation  was  attended 
with  ample  time  for  reflection  and  the  exercise  of  judgment. 
There  was  neither  duress,  misrepresentation  or  undue  influence. 
There  were  many  preparatory  interviews  and  conversations  on 
the  subject  of  the  separation,  commencing  in  November,  1872, 
and  there  had  been  interviews  on  the  subject,  plaintiff  states, 
even  months  and  years  before  that.  There  was  inquiry  made 
by  both  parties  of  the  book-keeper ;  a  statement  from  him  was 
given,  and  investigation  of  the  books  and  previous  inventory 
was  made.  Both  parties  were  of  mature  age,  and  men  of 
intelligence  and  education.  There  is  also  competent;  evi- 
dence showing  that  the  plaintiff  as  well  as  the  defendant  had 
knowledge  and  experience  in  the  actual  management  of  the 
business.  The  directions  for  the  drawing  of  the  agreement 
were  sent  to  the  company's  lawyer  by  the  plaintiff  himself, 
after  an  interview  between  the  parties,  when  the  amount  to 
be  paid  was  reduced  by  mutual  consent  from  $30,000  to 
$27,000.  The  draft  of  the  agreement  was  read  over  to  both 
at  least  a  day  before  its  execution,  and  assented  to,  except  as 
to  features  that  were  changed  by  mutual  consent.  After  the 
agreement  was  finally  drawn  for  execution,  it  was  read  over 
to  all  parties  and  signed  without  further  objection  or  alteration, 
as  also  was  the  bill  of  sale  connected  therewith.  This  was  on 
the  5th  or  6th  of  December,  1872.  Nearly  a  month  afterward 
was  drawn,  at  the  request  and  instance  of  the  plaintiff,  and 
•under  his  direction,  a  modification  of  it,  and  executed  by  both 
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parties,  as  to  matters  not  here  complained  of,  but  impliedly 
ratifying  the  first  agreement. 

Payments  were  made  under  the  agreement  from  its  execu- 
tion up  to  the  commencement  of  this  action.  The  conditions 
of  the  paper  were  carried  out  by  both  parties.  No  offer  was 
made  to  rescind  it,  or  effort  to  reform  it  on  the  part  of  plaintiff, 
until  the  present  action  was  instituted,  in  December,  1873, 
about  a  year  after  its  execution,  and  no  positive  demand  was 
made  on  defendant  by  plaintiff  for  its  reformation  until  by 
letter  of  August,  1873. 

It  is  in  evidence,  also,  that,  intermediate  the  signing  of  the 
first  agreement  and  the  modified  one  ratifying  it,  the  plaintiff 
was  in  consultation  with  his  counsel,  Mr.  kelson,  relative  to 
the  agreement  and  the  subject-matter  thereof. 

With  all  these  facts,  I  am  called  upon  to  hold  that  the 
plaintiff  was  acting  all  the  time  under  a  mistake,  and  while 
the  executed  agreement  obliges  him  to  pay  $50,350,  he  only 
intended  to  pay  $26,650. 

In  the  investigation  of  the  evidence,  I  am  obliged  to  pay  a 
judicial  regard  to  the  well  established  rules  of  testimony  that 
throw  a  strong  burthen  of  proof  on  the  plaintiff.  First,  in 
that  he  is  plaintiff  in  the  action.  Secondly,  that  in  cases  of 
this  character,  where  an  executed  written  agreement  is  sought 
to  be  avoided,  the  evidence  of  mistake  must  not  only  be  very 
clear,  but  manifestly  preponderating. 

The  plaintiff's  theory  that,  in  arriving  at  a  basis  of  his  pay- 
ments, he  made  a  mistake  in  not  halving  the  alleged  differ- 
ence between  the  values  of  the  two  branches  of  interests, 
instead  of  stipulating  to  pay  the  whole,  involves  two  consid- 
erations :  First,  was  $30,000  agreed  on  as  the  basis  of  differ- 
ence ?  And  secondly,  did  he  make  a  mistake  in  not  halving 
it,  or  was  the  $30,000  a  sum  mutually  agreed  on  as  the  money 
to  be  paid  by  the  plaintiff,  in  view  of  the  various  rights  and 
views  of  the  parties,  and  the  difficulty  of  their  arriving  at 
exact  money  valuations  ? 

I  do  not  think  the  evidence  is  sufficiently  clear  to  warrant 
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me  in  finding  that  $30,000  was  positively  agreed  upon  as 
the  difference  in  value  between  the  "  specifics "  and  the 
extract. 

Other  sums,  apparently,  were  in  discussion  or  in  contem- 
plation between  the  parties,  unless  I  am  willing  to  entirely 
discredit  the  evidence  of  Palmer  and  Johnson,  as  well  as 
that  of  the  defendant,  which  evidence  is  unimpeached,  and 
which  I  cannot  do,  although  it  is  certainly  tinged  with  a  bias  in 
favor  of  the  defendant ;  no  more,  however,  than  the  evidence  of 
plaintiff's  witnesses,  who  also  have  a  natural  interest  in  his 
success,  by  reason  of  relationship  or  business  connection. 
The  plaintiff  himself  states,  in  his  testimony,  that  the  mat- 
ters were  talked  over  in  "  various  ways." 

Neither  can  I  believe  that,  supposing  that  $30,000  was 
agreed  to  be  the  difference  in  values,  plaintiff  could  have 
made  such  a  grave  and  continuous  and  persistent  mistake, 
with  every  opportunity  of  rectifying  it,  as  he  claims  he  did 
make,  in  inadvertently  binding  himself  to  pay  the  whole 
of  such  difference  instead  of  half. 

I  concede  that  such  a  mistake  might  be  made  on  a  first 
calculation,  without  reflection,  and  might  for  a  moment  mis- 
lead, but  I  do  not  think  it  is  consistent  with  the  ordinary 
process  of  human  thought,  that  an  intelligent  man  with  full 
knowledge  of  all  the  facts,  of  mature  judgment  and  experi- 
ence, should  persist  in  agreeing  to  pay  $30,000  when  he  only 
meant  to  pay  $15,000,  and  especially  so  when  such  a  mistake 
not  only  originated  with  him,  but  was  persisted  in,  and  of 
his  own  accord  ratified  by  him,  in-  various  ways,  with  full  and 
abundant  opportunity  for  reflection,  change,  rescission  or 
avoidance. 

To  determine  that  such  a  mistake  was  really  made,  I  must 
also  find  that  the  plaintiff's  son  made  the  same  mistake. 
This  gentleman  is  the  plaintiff's  principal  witness,  was  privy 
to  all  the  arrangements,  present  at  the  interviews,  and  in 
continual  consultation  with  his  father.  He  is  a  person  of 
mature  judgment  and  of  superior  education,  as  appears  in 
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evidence,  and  was  naturally  interested  that  his  father's  inter- 
ests should  be  guarded,  and  that  there  should  be  no  mistake. 
He  was  present  when  the  drafts  and  final  agreements  were 
read  and  executed.  And  yet  I  am  called  upon  to  hold  that 
this  mistake  was  participated  in  by  him,  and  that  he  allowed 
his  father  to  sign«an  agreement  binding  himself  to  pay  twice 
as  much  as  the  understanding  of  the  parties  called  for ;  a 
mistake,  too,  purely  mathematical,  to  an  amount  exceeding 
$20,000,  and  one  which,  on  a  slight'  reflection  would  have 
been  apparent. 

It  is  more  natural,  more  rational  to  conclude,  from  the 
evidence  afforded  by  the  verbal  testimony,  the  papers  and  the 
res  gestw,  that  the  sum  of  $30,000  was  agreed  upon  to  be  paid 
as  a  liquidated  amount,  based  upon  various  considerations 
influencing  the  parties  as  to  how  their  several  interests  would 
be  promoted  by  a  separation. 

The  elements  of  thought,  too,  on  which  the  payment  was 
made,  might  under  the  circumstances  be  not  confined  merely 
to  the  two  classes  of  business. 

There  was  the  advantage  of  the  good- will  and  ancient 
location  of  the  business,  which  were  to  remain  with  the 
plaintiff;  the  mutual  personal  disagreement  between  the 
parties,  and  a  desire  to  get  rid  of  or  introduce  certain 
employes ;  their  various  estimates  of  the  past  or  future 
profits  of  either  class  of  business ;  the  relinquishment  of  cer- 
tain advantages  to  which  the  outgoing  party  would  other- 
wise have  a  permanent  right ;  the  uncertainty  of  the  payments 
stipulated  for,  from  a  possible  loss  or  failure  of  the  business 
under  the  new  direction ;  the  abandonment  by  the  outgoing 
party  of  control  in  the  management ;  the  various  estimates 
the  parties  might  put  upon  the  book  accounts  to  be  assigned 
to  plaintiff,  or  the  expense  of  their  collection,  and  the  uncer- 
tain values  of  the  other  assets. 

Although  not  called  upon  to  go  into  the  partnership 
accounts  of  these  parties,  or  to  enter  directly  into  the  question 
of  values,  I  have  admitted  evidence  of  such  a  character  as 
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might  indirectly  have  a  bearing  upon  the  question  at  issue. 
My  duty  is  not  to  settle  their  accounts,  to  balance  the  inter- 
ests of  the  parties,  or  to  make  an  agreement  for  them.  That 
was  for  the  parties  themselves.  My  province  is  merely  to 
pronounce  upon  the  fact  whether  the  agreement  that  was 
made,  whatever  it  was,  was  intentionally  so  made,  and  with- 
out fraud  or  mistake,  quite  irrespective  of  the  fact  whether 
either  party's  judgment  was  at  fault  in  its  estimation  of  past 
or  future  values.  In  the  course  of  the  evidence  there  is  much 
to  show  that  the  written  agreement,  as  made,  is  not  inconsist- 
ent with  what  might,  under  the  then  existing  circumstances, 
be  consistent  with  the  actual  respective  interests,  or,  at  any 
rate,  the  supposed  actual  interests  of  either  party. 

The  way  the  business  has  since  eventuated  is  matter  of  no 
consideration  here.  There  is  no  positive  evidence  on  the 
subject,  but  there  is  evidence  that  the  plaintiff  has  been  satis- 
fied to  have  the  agreement  carried  out  as  regards  the  obliga- 
tions assumed  by  defendant,  and  to  keep  all  he,  the  plaintiff, 
obtained  under  it,  and  fyas  never  expressed  a  desire  nor 
offered  to  rescind  it. 

The  most  controlling  fact  to  my  mind  in  support  of  the 
defendant's  view,  apart  from  the  verbal  testimony  in  the 
case,  and  the  various  attendant  circumstances  hereinbefore 
referred  to,  is  this  : 

The  whole  data  upon  which  the  written  agreement  was 
drawn  were  expressed  in  writing  by  plaintiff  himself,  and 
sent  by  him  to  Mr.  Morris,  the  lawyer  who  drew  the  agree- 
ment. Both  this  letter  of  directions  in  the  plaintiff's  son's 
handwriting,  and  the  draft  in  the  plaintiff's  handwriting, 
were  drawn  on  December  2d,  1872.  within  a  few  minutes  of 
each  other,  and  three  or  four  days  before  the  agreement  was 
executed,  and  on  a  careful  perusal  of  them  they  appear  to 
me  entirely  consistent  with  the  agreement  as  drawn. 

The  copy  as  sent,  bears  in  itself,  from  the  plaintiff 's  hand- 
writing on  it,  apart  from  other  testimony  in  the  case,  unmis- 
takable internal  evidence  that  it  was  perused  by  and  assented 
VOL.  L.  39 
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to  by  the  plaintiff.  I  must  conclude,  therefore,  that  the  giv- 
ing of  these  data  on  which  the  agreement  was  drawn,  was  his 
own  positive  act,  done  with  deliberate  intent,  and  after  ample 
time  for  inquiry  and  reflection.  This  conclusion  is  fully  con- 
sistent with  the  other  circumstances  connected  with  the  trans- 
action. 

It  is  further  to  be  noted  that  the  plaintiff's  son  says  he 
heard  the  previous  conversations  between  the  parties,  and 
that  he  wrote  the  copy  of  the  letter  (the  draft  being  then 
mislaid)  from  recollection  of  the  first  letter,  and  from  having 
heard  the  previous  conversations  of  the  parties,  upon  which 
it  was  based. 

These  letters  I  will  more  particularly  refer  to.  They  are 
of  importance  in  the  case,  and  are  in  fact  among  the  controll- 
ing features  of  the  res  gestce. 

They  are  both  signed  by  the  plaintiff,  directed  to  Mr.  Mor- 
ris, the  company's  lawyer,  and  are  substantially  similar, 
although  not  fac  similes,  and  there  are  claimed  to  be  points 
of  difference  of  some  importance,  t 

They  both  state  that  after  talking  over  the  matter  it  is 
agreed  to  make  "  the  bonus  of  difference "  between  extract 
and  specifics,  "  $27,000,  instead  of  $30,000,  making  $47,000 
in  all."  In  the  second  letter  sent,  between  the  figures 
"  $30,000  "  and  the  word  "  making  "  is  inserted  the  phrase  (all 
underscored)  "  that  is  to  say  the  difference  between  our  inter- 
ests," and  the  words  "  making  $47,000  in  all,"  in  the  letter 
sent,  are  evidently  crowded  in  the  body  of  the  letter,  in  the 
same  handwriting,  as  if  put  in  after  the  ensuing  phrase,  or 
after  the  whole  letter  had  been  written,  as  is  testified  to  by 
the  defendant. 

Both  letters  conclude  in  words  almost  identical,  with  the 
statement  that  Palmer  is  to  retain  his  twelve  per  cent  in  the 
specifics,  and  his  position  as  trustee,  all  other  items  to  be 
made  to  correspond. 

Then  comes  the  signature  of  plaintiff  to  both  letters,  and  a 
postscript  in  the  letter  sent,  to  the  effect  that  Hurtt,  the 
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defendant,  is  to  have  $14,000  in  sixty  days,  and  fourteen  per 
cent  on  all  receipts  until  "  all  "  is  paid.  In  the  draft,  or  first 
letter,  in  plaintiff's  handwriting,  instead  of  the  words  "until 
all  is  paid"  are  the  words  "until  in  all  $47,000  is  paid." 
This  last  clause,  in  the  plaintiff's  own  handwriting,  seems 
conclusive  of  the  fact  that  he  intended  to  pay  $47,000. 

I  note,  as  evidence  tending  to  show  that  plaintiff  was  aware 
of  the  contents  of  the  second  letter,  when  he  sent  it  to  Mr. 
Morris  by  Hurtt,  the  defendant,  that  in  the  first  place,  it  is 
signed  by  him,  plaintiff,  and  thence  arises  the  legal  presump- 
tion that  he  read  it,  particularly  in  view  of  his  testimony  that 
he  forgot  whether  he  read  it  or  not.  There  are,  also,  at  the 
bottom  of  the  sheet,  before  the  postscript,  which  is  on  the 
other  side,  the  words  "  see  over,"  in  the  handwriting  of  the 
plaintiff,  although  the  body  of  the  letter  is  in  that  of  his  son. 

These  words  "  see  over,"  in  the  handwriting  of  plaintiff, 
seem  to  imply  that  he  had  read  the  prior  part  of  the  letter 
signed  by  him,  and  finding  that  it  did  not  contain  all  that  he 
desired  to  have  expressed,  had  particularly  directed  Mr.  Mor- 
ris to  the  postscript  on  the  other  side. 

The  conclusion,  therefore,  is  forced  upon  me,  so  far  as 
these  two  pieces  of  evidence  are  concerned,  that  the  prelimi- 
nary specific  directions  to  Mr.  Morris  to  draw  the  contract, 
were  made  by  the  plaintiff,  of  his  own  deliberate  action,  and 
the  agreement,  as  written,  is  in  accordance  with  them. 

As  regards  the  evidence  of  Mr.  Stitphen,  on  the  part  of 
the  defendant,  which  shows  that  certain  figures  were  made 
by  the  defendant  in  his,  witness'  office,  which  tend  to  show 
that  the  defendant  also  thought  that  the  basis  of  payment 
should  be  a  difference  of  certain  liquidated  values,  I  am  not 
inclined  to  give  it  the  prominence  sought  to  be  given  it  by 
the  defendant's  counsel. 

In  connection  with  the  declaration  of  the  defendant,  it 
seems  nothing  more  than  an  effort  to  explain,  algebraically, 
even  the  plaintiff's  views  to  be  incorrect,  on  the  basis  of  fact 
assumed  by  the  witness.  The  conversation  was  a  year  after 
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the  transactions  took  place ;  many  of  the  figures  were  sug- 
gested by  the  witness,  and  throughout  the  interview  the 
defendant  seems  to  have  made  no  admissions  inconsistent 
with  his  theory,  even  if  he  could  not  reduce  it  to  an  algebraic 
figure.  He  seems  to  have  maintained  throughout  it,  that  it 
was  agreed  that  $30,000  was  to  be  paid  him  on  taking  the 
"  extract,"  and  not  half  of  it,  and  that  no  exact  estimates  or 
inventories  were  the  basis  of  the  contract. 

The  testimony  of  Dr.  Fred.  Humphrey,  I  confess  has  not 
made  a  strong  impression  on  my  mind,  qualifying  it  as  he 
does,  by  stating  that  he  only  can  remember  the  conversations 
in  a  general  way.  I  think  the  weight  of  his  testimony  and 
that  of  Mr.  Bell  are  fully  balanced  by  the  testimony  on  the 
other  side,  of  the  defendant  and  his  witnesses  Palmer,  Morris 
and  Johnson,  while  the  various  papers,  as  executed,  are  very 
strongly  corroborative  of  the  defendant's  position. 

As  regards  the  other  branch  of  the  mistake  claimed  to  have 
been  made,  the  same  remarks  as  above  will  apply.  I  do  not 
think  it  consistent  with  reason  and  probability  or  the  evi- 
dence adduced  and  the  time  for  reflection  and  reformation 
given,  that  the  plaintiff  would  have  bound  himself  to  have 
paid  the  sum  specified  without  qualification,  unless  it  was 
with  the  understanding  that  the  extract  stuff,  as  detailed  in 
the  bill  of  sale,  was  to  be  removed  by  plaintiff,  as  expressed 
in  the  agreement. 

The  agreement  is  very  plain :  on  the  payment  of  a  certain 
sum,  plaintiff  was  to  have  certain  things,  and  the  defend- 
ant certain  things ;  and  to  hold  that  parties  for  so  long 
a  time  as  these  matters  required,  both  in  negotiation  and 
fulfillment,  erroneously  bound  themselves  to  do  a  certain 
thing,  expressed  in  plain  language,  whereas  they  meant  to 
do  just  the  contrary,  is  to  deprive  words  of  all  meaning  and  to 
take  from  humanity  all  power  of  reasoning  and  reflection. 

As  a  conclusion  from  not  only  the  positive,  but  the  internal 
and  probable  evidence  in  the  case,  I  do  not  find  that  there  is 
sufficient  evidence  of  mistake  on  the  part  of  the  plaintiff  to 
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warrant  me  in  setting  aside  this  deliberate  written  agree- 
ment made  between  the  parties.  Apart  from  that  I  do  not 
find,  even  if  the  plaintiff  were  laboring  under  a  mistake,  that 
the  defendant  was  under  such  mistake,  but  entered  into  the 
agreement  with  the  understanding  that  it  was  the  mutual 
agreement  of  the  parties  to  be  carried  out,  and  parted  with 
value,  and  changed  his  status  as  a  stocjs  owner,  on  the  basis 
of  such  agreement. 

That  consequently,  even  if  the  plaintiff  were  mistaken  and 
the  defendant  not,  that  there  having  been  no  rescission  or  offer 
to  rescind,  so  that  the  defendant  might  be  placed  in  statu  quo, 
I  cannot  nullity  this  contract,  and  impose  on  defendant  a 
new  one,  which  he  had  not  contemplated.  Neither  is  there 
any  evidence  of  any  willful  misleading  of  plaintiff,  or  knowl- 
edge of  any  mistake  on  the  part  of  defendant,  and  a  silence 
kept  under  it,  so  that  plaintiff,  as  claimed,  was  fraudulently 
misled  to  his  injury. 
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NEW  YORK  SUPERIOR  COURT. 

SARAH  J.  GEDNEY  agt.  EMIL  HAAS. 
Motion  to  vacate  order  of  arrest  before  its  service. 

A.  motion  to  vacate  an  order  of  arrest  before  it  is  served,  and  before  the 
servi(£  of  the  summons  and  complaint  on  the  defendant,  founded  upon 
a  single  affidavit  only,  that  the  plaintiff  has  no  cause  of  action  and  that 
the  bail  is  excessive,  is  premature. 

Such  an  application  cannot  be  helped  out  by  the  aid  of  section  324  of  the 
Code,  as  that  section  is  found  in  the  chapter  on  appeals,  and  relates  to 
that  subject  without  any  reference  to  the  subject  of  arrest. 

At  /Special  Term,  November,  1875.   v 

THIS  is  a  motion  made,  on  behalf  of  the  defendant,  to 
vacate  an  order  of  arrest  granted  in  this  action,  by  a  judge  of 
this  court,  before  service  thereof,  and  of  the  summons  accom- 
panying the  same  ;  or  to  reduce  the  amount  of  bail.  To  obtain 
a  standing  in  court,  defendant  appeared  generally  in  the 
action,  and  demanded  service  of  a  copy  of  the  complaint. 

FKEEDMAN,  J.  —  Neither  the  order  which  is  sought  to  be 
set  aside,  nor  the  papers  on  which  it  was  granted,  were 
brought  before  me ;  and  the  motion  is  based  exclusively  upon 
an  affidavit  to  the  effect  that  the  plaintiff  has  no  claim  against 
the  defendant ;  and  that  the  amount  of  bail  which  defendant 
says  is  required  by  the  order  is  excessive. 

Such  a  motion  ought  not  to  be  encouraged  at  this  stage  of 
the  case. 

Section  204  of  the  Code  provides  that  a  defendant  arrested 
may,  at  any  time  before  judgment,  apply,  on  motion,  to  vacate 
the  order  of  arrest,  or  to  reduce  the  amount  of  bail. 
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Under  section  183,  the  defendant  has,  in  all  cases,  twenty 
days  after  the  service  of  the  order  of  arrest  in  which  to 
answer  the  complaint  in  the  action,  and  to  move  to  vacate 
the  order  of  arrest,  or  to  reduce  the  amount  of  bail.  But  in 
case  judgment  is  docketed  in  the  action  before  the  service  of 
the  order  upon  the  defendant,  as  provided  by  law,  the  order 
is  of  no  avail,  and  may  be  vacated  or  set  aside  on  motion. 

These  provisions  clearly  show  that  no  right  of  relief  was 
intended  to  be  conferred  before  the  actual  service  of  the 
order,  except  in  case  judgment  was  recovered  before  such 
service,  in  which  case  the  defendant  may  elect  to  defeat  either 
the  order  or  the  judgment. 

Upon  making  the  arrest,  the  sheriff  is  bound  to  deliver  to 
the  defendant  a  copy  of  the  order  and  of  the  affidavit  upon 
which  it  was  granted  (sec.  184);  and,  within  ten  days  after 
the  arrest,  he  must  file  the  original  with  the  clerk  {Rule  6). 

As  soon  as  the  defendant  can  bring  before  the  court  the 
copies  so  served  upon  him  his  liability  to  arrest  may  be 
inquired  into  on  a  full  hearing,  either  on  the  papers  as  served 
or  on  the  merits.  If  he  be  in  actual  custody  the  inquiry 
may  be  had  on  short  notice,  pursuant  to  an  order  to  show 
cause. 

But  up  to  this  time  the  presumption  is  in  favor  of  the 
regularity  of  the  order. 

,  The  defendant  insists,  however,  that  his  application  is  regu- 
lar under  section  324,  which  provides  that  an  order  made  out 
of  court  may  be  vacated  or  modified,  without  notice,  by  the 
judge  who  made  it;  or  may  be  vacated  or  modified,  on 
notice,  in  the  manner  in  which  other  motions  are  made. 

This  section  forms  part  of  the  first  chapter,  entitled 
"  appeals  in  general,  "  of  title  11  entitled  "  of  appeals  i»  civil 
actions."  It  treats  of  two  classes  of  applications  for  the  vaca- 
tion or  modification  of  orders,  and  provides  for  the  manner 
in  which  they  may  be  entertained  by  the  court  or  a  judge, 
whenever  the  right  to  make  them  exists.  But  beyond  this 
no  right  of  application  is  created,  nor  is  any  time  specified 
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within  or  at  which  such  right  may  or  must  be  exercised. 
The  defendant,  therefore,  cannot  claim  that  this  section  con- 
fers upon  him  a  general  and  unlimited  right  of  application, 
in  opposition  to  the  other  sections  of  the  Code  which  expressly 
create,  regulate  and  restrict  such  right.  This  would  be 
repugnant  to  the  rules  which  govern  in  the  construction  of 
statutes.  In  Cayuga  County  Bank  agt.  Warfield  (13  How., 
439),  the  report  does  not  show  that  the,  motion  was  made 
before  service  of  the  order. 

It  may  well  be  that,  independently  of  sections  183  and  204, 
the  court  possesses  inherent  power,  on  motion,  to  vacate  an 
order  of  arrest  granted  by  one  of  its  judges.  But,  if  such 
power  exists  at  all,  it  exists  as  part  of  the  general  power, 
which  every  court  of  record  possesses,  unless  restrained  by 
positive  enactment,  to  vacate,  on  motion,  its  judgment,  or 
process  to  prevent  a  perversion  thereof,  or  frustrate  oppres- 
sion. It  is  a  power,  the  exercise  oi;  which  calls  for  the 
employment  of  great  caution  and  discrimination,  and  which, 
for  that  reason,  is  exercised  in  extreme  cases  only.  The 
defendant  has  not  presented  such  a  case.  He  claims  that  the 
plaintiff  has  no  cause  of  action  against  him,  and,  consequently, 
his  objections  go  merely  to  the  merits  of  the  action  and  the 
sufficiency  of  the  grounds  upon  which  the  order  of  arrest  has 
been  obtained.  He  also  complains  that  too  much  bail  is  required. 
The  plaintiff,  on  the  other  hand,  claims,  by  affidavit,  that  she* 
has  a  good  cause  of  action,  and  good  grounds  for  an  arrest ; 
and  that  the  amount  of  bail  required  is  not  excessive. 
Neither  side  produces  the  papers  on  which  the  judge  has 
acted.  The  defendant  cannot  do  so,  and  the  plaintiff  is  not 

bound  to  submit  them.     Under  these  circumstances,  I  am 

• 

compelled  to  hold  that  no  case  is  made  out  for  the  interfer- 
ence of  the  court  before  the  execution  of  the  order. 

Defendant's  motion  must  be  denied,  with  ten  dollars  costs, 
but  without  prejudice  to  a  renewal  thereof  after  arrest  made. 
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SUPREME  COUBT. 

GEORGE  WEST  and  another  agt.  JOHN  T.  LEE  and  another. 
Promissory  notes — indorser — when  discharged. 

The  provisions  of  the  act  of  May  22,  1873,  that  promissory  notes  payable 
on  Sunday  should  be  deemed  to  be  due  and  payable  on  the  business 
day  next  succeeding,  is  abrogated  by  the  amendment  of  May  twenty- 
nine  of  the  same  year. 

Bills  and  notes,  when  days  of  grace  are  given,  and  the  third  day  falls  on 
Sunday,  are  still  payable  on  the  previous  Saturday,  according  to  the 
custom  of  merchants. 

Trial  Term,  December,  1875. 
ACTION  tried  before  the  court  without  a  jury. 
Walsh,  Halbert  &  Eckerson,  for  plaintiff. 
K  P.  Wilder,  for  defendant. 

YAN  YOKST,  J.  —  The  action  is  to  recover  of  the  indorser 
the  amount  of  a  promissory  note.  The  note  fell  due  on  Sun- 
day, March  fourteen.  It  was  not  presented  for  payment  to 
the  maker  until  Monday  following.  It  is  now  objected  on 
the  part  of  the  defendant,  that  the  demand  should  have  been 
made  on  the  Saturday  previous,  and  that  the  indorser  is  dis- 
charged by  the  failure  to  demand  payment  on  that  day. 

In  The  Grocers'  Bank  agt.  McKinley,  tried  in  April,  1874, 
in  this  court,  I  had  occasion  to  examine  the  acts  of  1873,  to 
which  I  am  now  referred,  relating  to  the  demand  of  payment 
of  promissory  notes  falling  due  on  "  Sunday  "  or  "  any  holi- 
day." 
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Such  examination  showed  that  the  act  of  May  22,  1873 
(Session  Laws,page  891),  is  amended  by  the  act  of  May  twenty- 
nine  of  the  same  year  (page  994),  by  the  substitution  of  a  new 
section  in  the  place  of  the  second  section  of  the  act  first  above 
named.  The  amendment  consists  exclusively  in  leaving  out 
the  words  "  on  Sunday  or." 

By  this  amendment  the  provision  contained  in  the  act  of 
May  twenty-two,  declaring  that  notes  payable  on  Sunday 
should  be  deemed  to  be  due  and  payable  on  the  business  day 
next  succeeding  the  day  of  the  maturity,  is  abrogated.  Bills 
and  notes,  when  days  of  grace  are  allowable,  and  the  third 
day  falls  on  Sunday,  are  still  payable  on  the  previous  Satur- 
day, according  to  the  custom  of  merchants.  (Salter&gt.  Bush, 
20  Wend.,  205  ;  Edwards  on  Bills,  page  529). 

There  should  be  judgment  for  defendant. 
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SUPKEME  COURT. 

WILLIAM  T.  KELSEY  agt.  THOMAS   J.  ROUBKE,  Contractor, 

et  al. 

Enforcement  of  mechanics'  liens.  , 

In  a  proceeding  in  the  supreme  or  county  court  to  enforce  or  foreclose  a 
mechanic's  lien  under  chapter  489  of  the  Laws  of  1873,  the  provisions 
of  the  Code  have  no  application  until  after  issue  joined. 

By  section  22  of  the  act,  the  lien  created  by  the  notice  continues  for 
one  year  thereafter,  and  unless  proceedings  are  commenced  within 
that  time,  the  lien  ceases,  and  as  the  statute  requires  the  service  of  the 
notice  and  bill  of  particulars,  duly  verified,  upon  the  contractor,  a  failure 
to  serve  such  contractor  within  the  year  vitiates  the  entire  proceeding. 

Leaving  the  process  with  the  sheriff  of  the  county  within  the  year,  with 
intent  to  have  the  same  served  upon  the  contractor,  if  not  served  within 
the  year,  is  unavailing. 

A  personal  judgment  cannot  be  rendered  against  the  contractor,  where  all 
the  parties  defendant  are  not  served  within  the  year. 

Albany,  January  31,  1876. 

THIS  was  an  action  brought  to  enforce  a  mechanic's  lien. 
The  defendant  Rourke  entered  into  a  contract  with  defend- 
ant Palmer,  who  was  the  owner  of  the  property,  to  erect  a 
building  in  the  city  of  Albany.  At  the  request  of  Rourke, 
the  plaintiff  furnished  materials  which  were  used  in  -the  con- 
struction of  the  building.  One  Ackerman,  also  a  defendant, 
likewise  furnished  materials.  All  the  parties  resided  in  the 
county  of  Albany. 

At  the  Albany  circuit,  October  6th,  1875,  this  cause  was 
referred  to  Joseph  M.  Lawson,  Esq.,  attorney  at  law,  of  the 
city  of  Albany,  to  hear  and  determine  the  same.  The  other 
facts  are  stated  in  the  opinion. 
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H.  L.  WasJiburn,  Jr.,  counsel  for  the  plaintiff,  claimed  that 
this  was  an  action  within  the  meaning  of  the  Code  ;  and  the 
process  having  been  left  with  the  sheriff  within  the  year,  the 
service  made  afterward  was  a  good  service  (Code,  sec.  99; 
The  People  agt.  County  Judge,  13  How.  Pr.  R.,  398). 

II.  He  also  insisted,  that  two  of  the  defendants  having  been 
served  within  the  year,  it  was  a  valid  commencement  of  the 
action. 

Edward  J.  Meegan,  counsel  for  defendant  Eourke,  argued  : 

I.  Proceedings  to   impose  and  enforce   mechanics'   liens 
have  no  foundation  in  common  law,  but  rest  and  must  find 
support  entirely  upon  the  statute  authorizing  them  (54  JV~. 
Y.  R.,  226  ;  50  id.,  360 ;  5-7  Barb.,  165  ;  8  Abb.  Pr.  \N.  &], 
455  ;  40  How.  Pr.  R.,  94 ;  7  Da.  Reg.,  245). 

II.  The  Code  cannot  aid  the  claimant,  as  it  does  not  apply 
to  this  case. 

1.  Section  99  of  the  Code  only  applies  where  the  defend- 
ants are  joint  contractors,  or  otherwise  united  in  interest.     It 
also  speaks  of  a  summons,  not  a  "  notice,"  being  delivered  to 
the  sheriff.     Sections  128  and  129  of  the  Code  define  what 
a  summons  is,  and  it  differs  essentially  from  the  notice  pre- 
scribed by  section  6  of  chapter  489  Laws  of  1873 ;  and  stat- 
utes must  be  construed  according  to  the  language  employed 
(54  N.  Y.  R.,  226). 

2.  Besides,   this  proceeding  is  not  an  action  within  the 
meaning  of  the  Code,  but  is  a  special  proceeding.     The  Code 
provides,  "An  action  in  an  ordinary  proceeding  in  a  court  of 
justice,  by  which  a  party  prosecutes  another  party  for  the 
enforcement  or  protection  of  a  right,  the  redress  or  preven- 
tion of  a  wrong,  or  the  punishment  of  a  public  offense" 
(Code,  sec.  2). 

"Every  other  remedy  is  a  special  proceeding"  (Code, 
sec.  3). 

3.  This  is  an  "  extraordinary  proceeding ; "  it  is  a  proceed- 
ing in  rem.  (57  Barb.,  165 ;  57  N.  T.  R.,  409,  415). 
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4.  It  is  quite  clear  that  the  Code  has  no  application  to 
the  initiation  of  these  proceedings ;  nor  at  all  until  issue  be 
joined,  and  then  only  by  express  reference.   Thus  section  111, 
relating  to  the  prosecution  of  proceeding  in  name  of  the  real 
party  in  interest,  does  not  apply  (57  JW.  Y.  R.,  409.)     So  sec- 
tion 121,  in  reference  to  abatement  on  death  of  party  and  a 
revivor  thereof,  does  not  apply  (Leary  agt.  Gardner,  1  N.  Y. 

Weekly  Dig.,  442). 

5.  The  whole  scope  of  the  act  shows  that  it  has  no  rela- 
tion to  the  Code. 

a.  Instead  of  a  summons  and  complaint  a  "  notice  "  and 
"  bill  of  particulars  duly  verified,"  must  be  served  (sees.  6 
and  10). 

J.  When  the  owner  or  party  in  interest  cannot  be  found, 
the  notice  may  be  left  at  his  residence  (sec.  9). 

c.  In  defaults,  damages  must  in  all  cases  be  assessed  by  the 
clerk  (sec.  11). 

d.  Costs  are  discretionary  (sec.  1$  ;    40  How.  Pr.  R.,  94). 

e.  Provision  is  made  for  appeals  (sec.  23). 

6.  Certain  provisions  of  the  Code  are   made  applicable. 
Thus,  section  17  provides  for  references,  as  in  section  271  of 
the  Code  ;  and  after  issue  joined  (by  section  14),  the  action  is 
to  be  tried  as  other  issues  upon  contract. 

7.  Upon  an  appeal,  giving  security,   and  the  clerk  mark- 
ing on  the  docket  "  secured  on  appeal "  does  not.  affect  the 
judgment  as  in  cases  under  the  Code  (11  Abb.  \JN~.  &],  335). 

8.  A   nonsuit    is    a    bar    to    another    action    (1    E.  D. 
Smith,  681). 

III.  The  language  of  section  20  forbids  the  claimant's 
point,  that  service  upon  the  owner  only  is  a  valid  commence- 
ment of  the  action  (L.  1873,  sec.  20,  chap.  489).  If  Kourke 
was  not  served  at  all,  clearly  he  would  not  be  bound  by  any 
judgment  against  him  (6  Peters  R.  \_W.  S.~],  61).  And 
where  the  Code  does  not  apply,  a  commencement  of  a  suit 
against  one  of  two  joint  debtors,  does  not  prevent  the  other 
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from  pleading  the  statute,  when  subsequently  brought  in  by 
process  (Meritt  agt.  Hoyt,  7  Daily  Register,  661). 

The  following  opinion  was  delivered  by  the  referee  : 

Action  to  enforce  or  foreclose  a  mechanic's  lien,  under 
chapter  489,  Laws  of  1873. 

Notice  to  effect  lien  was  filed  in  the  office  of  the  clerk  of 
Albany  county,  August  11,  1874. 

Notice  and  bill  of  particulars,  verified  in  proceedings  to 
enforce  or  foreclose  the  lien,  were  served  on  Palmer,  owner, 
and  Ackerman,  a  claimant,  August  9,  1875  ;  and  were,  on 
August  10,  1875,  delivered  to  the  sheriff  of  Albany  county 
to  be  served  on  Rourke,  contractor,  but  not  served  on  him 
until  September  2,  1875. 

Rourke  moves  for  dismissal,  on  the  ground  that  the  action 
to  foreclose  this  lien  was  not  brought  until  after  the  expira- 
tion of  one  year  after  the  filing  of  the  notice. 

First.  I  am  of  the  opinion  that  an  action  to  foreclose  or 
enforce  a  mechanic's  lien,  under  chapter  489  of  the  Laws  of 
1873,  is  not  an  action  under  the  Code;  and  that  the  provis- 
ions of  the  Code  .are  not  applicable  thereto,  except  so  far  as 
made  applicable  by  the  act  itself,  which,  by  section  14,  is 
only  after  the  action  has  been  commenced,  issue  joined,  and 
the  cause  put  upon  the  calendar ;  thereafter,  the  action  shall 
be  governed  and  tried,  in  all  respects,  as  issues  joined  in 
actions  upon  contracts ;  and  if  judgment  be  for  the  claimant, 
it  is  to  be  enforced  as  provided  by  this  act,  and  if  against  him, 
it  is  to  be  enforced  as  in  other  actions.  The  statute  has  its 
own  limitation  of  time  for  retaining  and  enforcing  the  lien 
obtained,  and  its  own  provisions  for  commencing  proceedings, 
and  must  be  strictly  followed,  and  the  proceedings  must  rest 
entirely  upon  it  (54  New  York  Reports,  228). 

Section  471  of  the  Code  provides  that  part  2  of  the  Code 
(which  includes  that  portion  thereof  relating  to  actions  and 
the  commencement  of  them),  shall  not  affect  "  any  special 
statutory  remedy  not  heretofore  obtained  by  action ;  "  and 
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prior  to  the  Code  the  enforcement  of  a  mechanic's  lien  was 
by  special  proceedings  under  the  statute  giving  the  lien,  and 
not  by  action,  although,  as  now,  some  portions  of  the  pro- 
ceedings were  conducted  as  in  an  action  (See  act  of  1844, 
chap.  305;  4  Edm.Stat.,p.  669). 

The  court  of  appeals  have  held,  in  Hallahan  agt.  Herbert 
et  al.  (57  New  York  Reports,  p.  415),  that  the  proceeding 
under  this  act  to  enforce  a  lien  is  not  an  "  action  "  within 
the  Code,  but  is  a  special  proceeding  (See,  also,  Grant  agt. 
Yandercook,  57  Barb.,  165).  Such  being  the  case,  section 
99  of  the  Code  does  not  apply  to  these  proceedings  and  their 
commencement,  notwithstanding,  in  the -act,  the  proceeding 
is  designated  as  an  action. 

We  then  come  to  the  provisions  of  the  act  itself. 

The  provisions  of  the  mechanics'  lien  law  are  of  a  purely 
statutory  and  extraordinary  nature,  and  the  provisions  for 
their  enforcement  must  be  strictly  construed  (Roberts  agt. 
Fowler,  3  E.  D.  Smith,  632 ;  Grant  agt.  Yandercook,  57 
Barb.,  at  p.  167 ;  Benton  et  al.  agt.  Wickwire,  54  New 
York  R.,  at  p.  228). 

Second.  By  section  22,  it  is  provided  "  that  the-  lien  cre- 
ated by  the  filing  of  the  notice  shall  continue  for  one  year 
thereafter ;  but  if,  within  such  year,  proceedings  are  com- 
menced under  this  act,  to  enforce  or  foreclose  such  lien,  then 
such  lien  shall  continue  until  judgment  is  rendered  thereon," 
&c.  Beyond  all  question,  the  lien  ceases  at  the  expiration  of 
one  year  from  the  time  of  filing  the  notice  in  the  office  of 
the  county  clerk,  unless,  within  the  year,  proceedings  are 
commenced,  under  this  act,  to  enforce  or  foreclose  such  lien. 
The  reasoning  in  Grant  agt.  Vandercook  and  Benton  agt. 
Wickwire  (supra],  fully  supports  this  conclusion.  The  only 
proceedings  provided,  or  that  can  be  commenced  under  this 
act,  to  enforce  or  foreclose  the  lien,  is  the  commencement  of 
an  action  under  section  6. 

Third.  Section  6  of  the  act  .of  1873  provides  that  the 
action  shall  be  commenced  by  service  of  notice,  &c.,  "  on  the 
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owner  of  the  property,  or  such  party  in  interest  as  aforesaid 
(as  defined  by  section  1),  or  his  agent,  as  well  as  upon  each 
and  every  claimant  by  whom  notice  of  lien  shall  have  been 
previously  filed,  as  well  as  upon  any  contractor,"  &c. 

I  am  of  opinion  that  the  action  is  not  to  be  deemed  com- 
menced until  service  of  the  notice,  <fec.,  upon  all  the  parties, 
the  expression  "  as  well  as  "  having  the  same  significance  as 
"  also ; "  and  that  an  attempt  to  commence  it  by  service 
upon  one  or  more  parties  is  not  to  be  deemed  a  commence- 
ment thereof  under  this  act.  There  is  no  provision  in  the 
act  for  its  being  so  regarded.  It  is  only  by  his  own  delay 
that  a  claimant  may- fail  to  get  due  service  of  the  notice,  &c., 
upon  all  the  parties  (and  thereby  commence  proceedings 
under  said  act  to  enforce  his  lien)  within  one  year  from  the 
filing  of  the  notice.  Section  9  provides  for  service  by 
leaving  a  copy  at  his  last  place  of  residence,  and  publishing 
notice,  in  case  the  party  is  absent  from  the  state,  or  keeps 
himself  concealed  therein. 

Fourth.  It  must  be  held  in  this  case,  I  think,  that  the 
claimant  has  failed  to  comply  with  the  terms  of  the  act  in  not 
serving  the  notice  and  bill  of  particulars  verified  upon  the 
contractor,  Rourke,  within  one  year  from  the  time  his  notice 
was  filed  in  the  county  clerk's  office.  This  being  so,  the 
claimant  has  lost  such  lien  as  he  may.  have  obtained  by  the 
filing  of  his  notice  on  the  llth  of  August,  1874,  and  there  is 
no  lien  in  existence  to  be  enforced  in  this  proceeding ;  and 
the  proceeding  being  in  rein  (Grant  agt.  Vandercodk,  supra, 
p.  170),  and  as  (under  the  opinion  of  the  commission  of 
appeals  expressed  in  Benton  agt.  Wickwire,  supra)  a -personal 
judgment  cannot  be  rendered  in  a  proceeding  to  enforce  a 
lien  in  a  case  where  the  lien  has  ceased,  the  proceedings  of 
the  claimant,  William  T.  Kelsey,  must  be  dismissed  with 
costs. 
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JAMES  «T.  RYAN  and  another  agt.  THE  ATLANTIC  MUTUAL 
INSURANCE  Co.  and  others. 

Action  on  insurance  policy —  when  reference  will  be  ordered. 

In  an  action  on  a  marine  policy  of  insurance,  where  there  are  a  great  many 
hundred  items  of  expenditure  and  loss  involved,  which  seem  to  be  items 
of  general  and  particular  average,  and  the  answer  puts  in  issue  every  one 
of  the  items,  it  presents  an  action  on  contract  involving  an  unusually  long 
account  between  the  parties,  and  is  a  proper  one  for  a  reference. 

In  such  a  case  no  constitutional  right  of  trial  by  jury  exists. 

Nor  is  a  statement,  in  general  terms,  that  difficult  questions  of  law  are 
involved  sufficient  to  defeat  an  otherwise  meritorious  application  for  a 
reference.  • 

The  referee  to  be  appointed  should  be  selected,  however,  with  regard  to  his 
qualifications  for  the  trial  of  the  questions  presented  by  the  issues. 

At  Special  Term,  October,  1875. 

MOTION  for  reference  of  issues. 

G.  A.  Hand,  of  counsel  for  defendants,  for  motion. 

Charles  E.  Whitehead,  of  counsel  for  plaintiffs,  in  opposition. 

FREEDMAN,  J. —  The  complaint  is  on  a  policy  of  insurance 
for  $100,000  upon  a  cargo  valued  at  $400,000,  on  a  voyage 
from  New  York  to  San  Francisco,  and  it  alleges  that  the 
insurance  was  free  of  particular  average,  unless  occasioned  by 
stranding  and  amounting  to  twenty-five  per  cent ;  that  before 
the  completion  of  the  voyage  the  ship  became  stranded ;  that 
by  such  stranding  the  cargo  became  greatly  damaged ;  that  the 
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ship  was  necessarily  broken  up  in  recovering  the  cargo ;  that 
the  loss  greatly  exceeded  twenty-five  per  cent  of  the  value  of 
the  cargo  ;  that,  in  part,  the  defendants  and  other  underwriters 
have  themselves  borne  and  sustained  such  loss,  but  that,  in 
addition,  there  was  a  loss  of  $278,274.08,  of  which  defendants 
should  pay -$69,568.52. 

The  bill  of  particulars  served  by  the  plaintiffs  contains  so 
many  hundred  items  of  expenditure  and  loss  that  none  of  the 
many  learned  counsel  who  are  engaged  in  this  case  and  the 
cases  which  are  to  abide  the  event  of  it,  so  far  as  the  question 
involved  in  this  motion  is  concerned,  could  give  me  the  precise 
number.  They  seem  to  be  items  of  general  and  particular 
average,  and  a  great  number  and  variety  of  them  were  incur- 
red at  different  times,  and  many  seem  to  be  applicable  to  the 
ship  which  was  not  covered  by  the  policy. 

The  answer,  among  other  things,  puts  in  issue  every  one 
of  the  items  referred  to,  and  alleges  a  large  number  of  items 
of  expenditure  by  the  defendants  for  the  recovery  of  the 
cargo,  at  the  request  of  plaintiffs,  for  account  of  all  interests 
at  risk,  and  exceeding  the  amount  of  defendant's  liability 
under  the  policy  in  question. 

The  action  is,  therefore,  on  contract,  and  involves  an 
accounting  between  the  parties.  That  the  account  is  an  unus- 
ually Jong  one  is  conceded.  It  is  of  the  essence  of  plaintiffs' 
case  to  present  and  substantiate  the  items  of  general  and  par- 
ticular average,  with  a  proportion  of  which  they  seek  to 
charge  each  underwriter.  And  not  only  is  each  item  the  sub- 
ject of  examination,  but  its  proper  place  and  distribution 
with  reference  to  each  interest  and  each  other  item  must  also 
be  determined. 

In  such  a  case  no  constitutional  right  of  trial  by  jury 
exists.  Batchelor  agt.  Albany  City  Ins.  Co.  (1  Sweeney,  346), 
is  still  good  law,  whenever  the  complaint  contains  a  cause  of 
action  on  contract  and  the  trial  of  the  issues  involves  the 
examination  of  a  long  account  on  either  side  (Maryott  agt. 
Thayer,  39  Superior  Ct.  R.,  417). 
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Nor  is  a  statement  in  general  terms,  that  difficult  questions 
of  law  are  involved,  sufficient  to  defeat  an  otherwise  merito- 
rious application  for  a  reference  (Patterson  agt.  Stettauer,  1 
Superior  Ct.  E.,  413). 

It  being  next  to  impossible  to  have  the  issues  involved  in 
this  case  determined  by  a  jury,  and  a  trial  in  open  court, 
without  a  jury,  involving,  as  it  would,  an  undue  consump- 
tion of  public  time  upon  mere  matters  of  account,  to  the 
exclusion  of  other  more  legitimate  and  pressing  business, 
being  equally  open  to  serious  objection,  defendants'  motion 
for  a  reference  of  all  the  issues  must  prevail. 

The  referee  to  be  appointed  should  be  selected,  however, 
with  regard  to  his  qualifications  for  the  trial  of  the  questions 
presented  by  the  issues ;  and  for  that  purpose^the  parties  may 
have  a  reasonable  time  to  agree  among  themselves. 
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SUPREME  COURT. 

'I/  I 

SOPHIA  R.  EMBURY  agt.  HENRY  K.  SHELDON,  Executor,  &c., 

et  al. 

Construction  of  will  —  transmission  of  equitable  estates. 

The  testator  devised  to  his  executors  his  estate,  real  and  personal,  to 
receive  the  rents,  income  and  profits  thereof,  during  the  life  of  his  son 
James  W.,  with  directions  to  pay  the  same  to  his  sons  and  daughter 
the  trust  to  terminate  upon  the  death  of  James  W.,  when  he  devised 
the  principal  of  his  estate  to  his  sons  and  daughter.  The  will  contained 
a  provision,  that  in  case  of  the  death  of  either  of  his  children,  leaving 
lawful  issue,  the  issue  should  take,  of  income  and  principal,  the  same 
share  which  the  parent  would  have  been  entitled  to  if  living. 

Held,  that  upon  the  death  of  one  of  the  testator's  sons  before  the  termination 
of  the  trust,  leaving  a  widow  and  one  son,  the  son  succeeded  to  all  the 
rights  of  his  father  in  the  trust  estate;  and  upon  the  death  of  her  son 
intestate,  leaving  his  mother  him  surviving,  the  mother,  as  next  of  kin 
and  heiress  at  law,  succeeded  to  the  interest  of  her  son  in  the  trust 
estate. 

New  York  Special  Term,  December,  1874. 

DEMURRER  to  complaint. 

Daniel  Embury,  deceased,  in  and  by  the  fifth  paragraph 
of  his  will,  devised  and  bequeathed  to  his  executors,  named 
in  the  will,  all  the  rest,  residue  and  remainder  of  his  estate, 
real  and  personal,  to  have  and  hold  the  same  in  trust  for  the 
following  purposes : 

1.  To  receive  the  rents,  incomes,  issues  and  profits  thereof, 
for  and  during  the  lifetime  of  the  wife  of  the  testator,  and 
to  apply  the  same  during  the  life  of  his  wife  as  was  directed 
in  his  will. 

After  the  death  of  his  wife,  in  trust  to  receive  the  rents, 
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issues,  income  and  profits,  for  and  during  the  lifetime  of  the 
testator's  son  James  "W.  Embury,  and  after  paying  all  neces- 
sary expenses,  to  pay  the  net  amount  to  his  daughter,  Anna 
R.  Sheldon,  his  son  James  William  Embury,  in  trust  for  the 
support  of  himself,  his  wife  and  children,  and  his  sons  Daniel 
and  Philip  Augustus,  in  equal  proportions ;  and  upon  the 
death  of  James  "W".  Embury,  the  trust  was  to  terminate. 
Upon  the  termination  of  the  trust,  the  testator  devised  and 
bequeathed  the  said  rest,  residue  and  remainder  of  his  estate 
as  follows :  one-fourth  part  thereof  to  his  daughter,  Anna  R. 
Sheldon,  one-fourth  part  thereof  to  the  children  of  his  son 
James  "W".  Embury,  one-fourth  part  thereof  to  his  son  Daniel, 
and  one-fourth  part  thereof  to  his  son  Philip  Augustus. 

The  will  contained  a  provision  that  in  case  of  the  death  of 
Anna,  Daniel  or  Philip,  leaving  lawful  issue,  such  issue 
should  take  of  income,  as  well  as  principal,  the  share  which 
the  parent  would  have  been  entitled  to  if  living.  But  should 
no  lawful  issue  survive  them,  the  share  of  the  one  so  dying 
should  go  to  the  survivors  of  the  last  above  named  person, 
and  the  children  of  his  son  James  W.,  in  equal  proportions. 

Before  the  death  of  the  testator,  his  wife,  and  his  son 
Philip  Augustus,  without  issue,  departed  this  life. 

After  the  death  of  the  testator,  his  son  Daniel  died,  leaving 
a  widow,  the  plaintiff 'in  this  action,  and  one  son,  Louis 
Embury,  who  died  intestate,  without  leaving  lawful  issue. 

The  plaintiff  claims  that  she  is  entitled  to  the  share  or 
interest  in  the  estate  to  which  her  husband  was  entitled 
during  his  life,  under  the  will  of  his  father,  viz.,  to  one-third 
part  of  the  rents,  incomes,  issues  and  profits  of  the  trust 
estate,  during  the  life  of  James  W.  Embury. 

C.  A.  Peabody,  for  plaintiff. 
B.  T.  Kissam,  for  defendants. 

YAN  YORST,  J.  —  By  the  express  provisions  of  the  will  of 
his  father,  the  share  of  Philip  Augustus,  in  the  trust  estate, 
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went  to  his  brothers  and  sisters ;  and  as  there  were  three  sur- 
viving children,  Anna,  Daniel,  and  James  W.,  each  took,  at 
the  death  of  the  testator,  one-third  part  of  the  trust  estate. 

The  estate  was  devised  to  the  trustees  to  receive  the  rents, 
income  and  profits,  and  to  pay  the  same  over  to  the  cestui 
que  trusts  in  equal  parts. 

The  trust  was  to  continue  during,  and  to  end  with,  the  life 
of  James  W.  Embury. 

The  testator  did  not  intend  that  the  share  of  either  of  the 
beneficiaries  in  the  rents,  issues  and  profits  should,  upon  his 
or  her  death,  during  the  trust  term,  absolutely  go  to  the  sur- 
viving beneficiaries. 

On  the  other  hand,  it  is  distinctly  declared  in  the  will,  that 
in  case  of  the  death  of  either  of  the  devisees,  legatees  and 
beneficiaries,  leaving  lawful  issue  surviving  them,  such  issue 
should  take  of  income,  as  well  as  principal,  the  share  which 
the  parent  would  have  been  entitled  tovif  living;  but  should 
no  lawful  issue  survive  them,  the  share  of  the  one  so  dying 
should  go  to  the  survivors  of  the  children  of  James  W.,  in 
equal  proportions. 

Now,  the  share  to  which  the  husband  of  the  plaintiff  was 
entitled,  had  he  lived,  was  one-third  of  the  rents,  income  and 
profits,  until  the  trust  should  terminate  with  the  death  of 
James  W. 

Upon  the  death  of  Daniel,  the  husband  of  the  plaintiff, 
during  the  life  of  James  "W.,  by  force  of  the  will,  his  son 
Louis  succeeded  to  all  his  right  and  interest  in  the  trust 
estate. 

I  am  of  the  opinion  that  upon  the  death  of  Louis,  intes- 
tate, his  mother,  the  plaintiff,  as  sole  heiress  at  law  and  next 
of  kin,  became  entitled  to  the  interest  of  her  deceased  son  in 
the  trust  estate,  and  to  his  proportion  of  the  rents,  issues  and 
profits  thereof,  being  the  one-third  thereof,  to  be  received 
and  enjoyed  by  her  until  the  death  of  James  "W.,  when  the 
trust  will  end  and  become  executed  in  the  devisees  and  lega- 
tees to  whom  the  principal  of  the  estate  is  given. 
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Equitable  estates  follow  the  rules  of  legal  estates  as  to  their 
descent. 

The  rules  of  law  which  regulate  the  dissolution  or  .trans- 
mission of  estates,  have  been  by  analogy  extended  to  trusts ; 
and  whatever  would  be  the  rule  of  law  if  it  were  a  legal 
estate,  has  been  applied  by*  the  court  of  chancery  to  a 
trust  estate  (1  Spence  Eq.  P.,  502  ;  Perry  on  Trusts,  sec.  357 ; 
Croxall  agt.  Shercvrd,  5  Wallace^  268 ;  BusKs  Appeal,  33 
Penn.  S.  R.,  88V 

In  conclusion,  therefore,  I  am  of  opinion  that  upon  the 
death  of  the  father,  his  estate  and  interest  under  the  trust 
passed,  under  the  will  in  question,  to  his  son  Louis ;  that  the 
interest  of  Louis  extends  to  the  termination  of  the  trust  by 
the  death  of  James  W.  The  estate  and  interest  so  received 
by  Louis,  at  his  death,  passed  to  his  heir  at  law  and  next  of 
kin,  the  plaintiff,  who  is  entitled  to  one-third  of  the  rents, 
income  and  profits  of  the  trust  estate. 

There  should  be  judgment  for  the  plaintiff  on  the 
demurrer. 
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SUPREME  COURT. 

ELEANOR  E.  BRANDON,  Executrix  of  NICHOLAS  BRANDON, 
deceased,  agt.  ABRAM  W.  BRANDON  and  others,  infants, 
by  BURTON  G.  MORSS,  their  Guardian,  and  BURTON  G. 
MORSS,  General  Guardian,  &c. 

Construction  of  a  will — a  de  facto  trustee  authorized  to  recover  from  the 
estate  moneys  expended  by  him  individually,  for  the  benefit  of  tJie  estate.    . 

The  provision  of  the  will  in  question  was  as  follows :  "  I  do  hereby  will  in 
trust  to  my  wife,  Elizabeth,  all  my  property,  both  personal  and  real, 
whatsoever,  and  wheresoever,  during  her  lifetime,  In  consideration  of 
which,  it  shall  be  her  duty  to  care,  provide  &nd  educate  our  children 
until  they  are  of  age.  After  her  death,  all  the  real  estate  which  may  be 
found,  is  to  be  divided  equally  among  my  sons;  and  all  my  personal 
property  which  shall  be  found  then  shall  be  equally  divided  among  my 
daughters.  This  is  my  last  will  and  testament,  and  it  is  my  desire  that 
the  spirit  as  well  as  the  letter  thereof  may  be  carried  out." 

There  were  no  executors  named  in  the  will,  and  the  widow,  Elizabeth, 
and  the  brother  of  the  deceased,  Nicholas*  were  appointed  administratrix 
and  administrator  with  the  will  annexed.  There  were  eight  children, 
all  minors,  at  the  death  of  the  testator. 

The  administratrix,  aided  by  the  administrator,  took  the  charge  and  man- 
agement of  the  estate  and  the  support  of  the  children  in  pursuance  of 
the  provisions  of  the  will  for  about  two  years,  when  the  administratrix 
died,  leaving  the  administrator  in  sole  charge,  who  proceeded  with  the 
same  management  and  care  of  the  family  as  was  done  prior  to  the  death 
of  the  administratrix  for  about  two  years,  when  one  of  the  defendants 
herein  was  .appointed  as  a  guardian  for  the  infant  heirs,  and  a  general 
guardian,  to  whom  the  administrator  delivered  up  the  control  and  man- 
agement of  the  estate  —  having  during  his  management  expended  some- 
thing over  $200  of  his  own  funds  for  the  benefit  of  the  estate. 

The  administrator  having  subsequently  died,  his  executrix  brings  this 
action  to  recover  the  amount  of  money  expended  by  the  administrator 
out  of  his  private  funds  for  the  benefit  of  the  defendants'  estate.  The 
defense  is  that  such  expenditure  was  made  without  lawful  authority  — 
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that  it  was  expended  generally  without  reference  to  any  one  child  —  that 
on  the  death  of  their  mother,  the  female  children  took  the  personal  estate 
and  the  male  the  real,  and  the  grant  of  the  relief  prayed  for  will  take 
the  share  of  one  child  and  give  it  to  another. 

Held,  that  the  disposition  of  this  case  turns  upon  the  construction  of  the 
will  mentioned.  The  letter  of  the  will  does  provide  for  a  division  of  the 
estate  among  the  children  on  the  death  of  the  mother;  but  the  spirit  of 
the  will,  which  evidences  the  intent  of  the  testator,  also  provides  that  the 
devise  to  the  widow  and  mother,  of  the  whole  estate,  is  upon  "  the  con- 
sideration that  she  should  care,  provide  and  educate  our  children  until 
they  are  of  age."  The  object  of  the  will  was  to  provide  for  the  children 
during  their  minority  from  the  whole  estate,  and  it  follows  that  the  real 
estate  would  be  divided  among  the  male  children  and  the  personal 
among  the  female —  only  after  such  object  had  been  accomplished,  and 
not  immediately  upon  the  death  of  their  mother.  This  disposes  of  the 
objection  that  a  judgment  in  favor  of  the  plaintiff  may  take  from  the 
share  of  one  child  to  pay  the  debt  of  another. 

This  being  strictly  an  equitable  action  the  statute  limitation  of  ten  years 
applies  to  it. 

Greene  Circuit,  February,  1874:. 

James  B.  Olney  &  Rv/us  W.  Watson,  for  plaintiff. 

Rufus  H.  King^  for  defendants. 

WESTBROOK,  J. — Lucas  E.  Brandon  departed  this  life  in 
March,  1859,  leaving  his  widow,  Elizabeth,  and  several 
minor  children  him  surviving.  He  also  left  a  last  will  and 
testament,  which  was  duly  admitted  to  probate  by  the  surro- 
gate of  Greene  county,  in  April,  1859.  The  will  named  no 
person  as  the  executor  thereof,  and  the  widow,  Elizabeth,  and 
his  brother  Nicholas,  both  now  deceased r  were  appointed  the 
administratrix  and  administrator  thereof,  with  the  will 
annexed,  by  the  surrogate. 

The  will,  after  providing  for  the  payment  of  his  debts  and 
funeral  expenses,  declared :  "  I  do  hereby  will  in  trust  to 
my  wife,  Elizabeth,  all  my  property,  both  personal  and  real, 
whatsoever  and  wheresoever,  during  her  lifetime.  In  con- 
sideration of  which  it  shall  be  her  duty  to  care,  provide  and 
VOL.  L  42 
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educate  our  children,  until  they  are  of  age.  After  her  death, 
all  the  real  estate  which  may  be  found  is  to  be  divided 
equally  among  my  sons ;  and  all  rny  personal  property,  which 
shall  be  found  then,  shall  be  equally  divided  among  my 
daughters.  This  is  my  last  will  and  testament,  and  it  is  my 
desire  that  the  spirit  as  well  as  the  letter  thereof  may  be 
carried  out." 

With  the  aid  and  assistance  of  Nicholas,  the  widow  endeav- 
ored to  carry  out  the  provisions  of  the  will,  the  children 
being  all  maintained  by  her  as  her  own  family,  and  out  of 
the  common  estate.  This  continued  for  the  space  of  about 
two  years,  when  the  widow  also  died,  she  departing  this  life 
in  March,  1861.  After  her  death,  Nicholas,  the  uncle  of 
the  children,  and  the  co-administrator  with  the  will  annexed 
of  Lucas,  took  care  of  the  family  and  property  for  about  two 
years  more,  and  until  August,  1863,  when  the  defendant, 
Burton  G.  Morss,  was  appointed  the  general  guardian  of  the 
said  infants,  and  to  him  Nicholas  surrendered  the  estate.  In 
the  management  of  the  estate  and  providing  for  the  chil- 
dren Nicholas  expended,  out  of  his  own  means,  the  sum  of 
$219.69,  which  has  not  been  repaid  to  him.  There  is  no  pre- 
tense or  question  but  that  this  money  was  honestly,  judi- 
ciously and  properly  expended  for  the  benefit  of  the  children 
and  estate,  and  that  this  sum  is  honestly  his  due,  but  it  is 
contended  that  he  had  no  lawful  authority  to  make  the  expen- 
diture ;  that  it  was  expended  generally,  without  any  reference 
to  any  one  child,  and  that  on  the  death  of  their  mother  the 
female  children  took  the  personal  estate,  and  the  male  the 
real,  and  the  grant  of  the  relief  prayed  for  will  take  the 
share  of  one  child  and  give  it  to  another ;  and  that  the  whole 
claim  is  barred  by  the  statute  of  limitations. 

The  disposition  of  this  case  turns  upon  the  construction  of 
the  will  of  Lucas  E.,  the  portions  of  which  bearing  upon  the 
question  to  be  considered  have  been  given.  Fortunately  the 
instrument  itself  declares  the  manner  of  its  interpretation,  for 
the  testator  has  said :  "  It  is  my  desire  that  the  affairs  of  my 
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estate  shall  be  managed  prudently,  and  that  the  spirit,  as  well 
as  the  letter  thereof,  may  be  carried  out."  Guided  by  this 
rule,  may  we  not  ask :  How  could  the  children  be  cared, 
provided  for  and  educated,  "  until  they  are  of  age,"  if  the 
estate  was  to  be  distributed  among  them  immediately  upon 
the  death  of  their  mother  ?  The  "  letter  "  does  provide  for 
such  a  distribution,  but,  it  seems  to  me,  that  the  "  spirit "  does 
not.  When  Lucas  died,  the  children  (there  were  eight)  were 
all  minors,  the  eldest  not  fourteen,  and  the  youngest  less  than 
one  year  old.  Did  he  intend  that  the  provision  which  he 
had  made  for  the  support  and  education  of  these  children 
until  they  attained  their  majority,  should  be  abrogated  and 
cease  with  the  life  of  their  mother  ?  There  was  no  guarantee 
for  her  life  for  an  hour  after  his  death,  and  yet  he  asks  that 
his  "  estate  shall  be  managed  prudently  ;"  that  "  the  spirit, 
as  well  as  the  letter,"  of  the  will  may  be  carried  out.  The 
will  plainly  looks  to  the  management  of  the  estate,  as  a  whole, 
prudently,  that  the  object  thereof  might  be  accomplished. 
What  was  that  object  ?  The  devise  was  of  the  whole,  real 
and  personal,  to  the  widow  and  mother,  upon  the  "  considera- 
tion "  that  she  should  "  care,  provide  and  educate  our 
children  until  they  are  of  age."  This  was  the  sacred  and 
express  trust  created  by  the  will  —  one  near  and  dear  to  his 
heart  —  and,  to  accomplish  which,  he  expresses  the  desire 
that  the  "  estate  should  be  prudently  managed." 

When  the  will  of  Lucas  E.  was  before  this  court  for  con- 
struction, though  Elizabeth  was  still  living,  the  possibility  of 
her  death  before  the  completion  of  her  trust  must  have  been 
apparent ;  and  yet,  in  view  -of  such  a  possibility,  the  judg- 
ment of  the  court  was,  that  the  whole  estate  of  Lucas  passed 
to  his  widow,  to  be  expended,  if  necessary,  "  for  the  mainte- 
nance and  education  of  the  said  children  during  their 
minority."  In  this  decision  I  most  fully  concur. 

The  object  of  the  will,  then,  being  to  provide  for  the 
children,  during  their  minority,  from  the  whole  estate,  it 
follows  that  the  real  estate  would  be  divided  among  the  male 
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children,  and  the  personal  among  the  female,  only  after  such 
object  had  been  accomplished,  and  not  immediately  upon  the 
death  of  their  mother.  This  the  "  spirit"  of  the  will  requires, 
if  the  exact  "  letter "  does  not,  and  the  former,  the  testator 
has  declared,  shall  be  our  guide  as  well  as  the  latter.  This 
view  disposes  of  the  objection  that  a  judgment  in  favor  of 
the  plaintiff  may  take  from  the  share  of  one  child  to  pay  the 
debt  of  another.  Neither  t child,  if  we  have  correctly  inter- 
preted the  will,  had  any  share  until  all  had  been  cared  for 
and  educated  up  to  their  arrival  at  full  age.  No  other  con- 
struction of  the  instrument  would  carry  out  its  object,  or 
distribute  the  property  equally.  If  the  estate  were  divided 
among  the  several  children  immediately  upon  the  death  of 
their  mother,  it  is  manifest  that  the  oldest  child,  who  had,  up 
to  that  date,  been  cared  for  and  educated  from  the  common 
fund,  would,  in  what  he  then  obtained,  and  what  he  had  prior 
to  that  time  received,  derive  a  larger  benefit  from  his  father's 
property  than  the  youngest.  And  what  is  true  of  the  oldest 
and  youngest  is  true,  though  the  proportions  may  be  less,  of 
each  and  all  the  others. 

Upon  the  death  of  the  mother  this  court  would  have 
appointed  another  in  her  stead  to  discharge  the  trust  created 
by  the  will.  No  application,  however,  for  that  purpose  was 
made,  and  Nicholas,  whose  estate  the  present  plaintiff  repre- 
sents, doubtless  supposing  that  his  duties  as  administrator 
with  the  will  annexed  so  required,  proceeded  in  good  faith  to 
do  that  which  the  father  had  previously  committed  to  the 
mother.  In  short,  he  did  precisely  that  which  the  court 
would  have  authorized  him  to  do  had  he,  or  any  one  in  behalf 
of  the  children,  applied  to  appoint  him  the  trustee  in  lieu  of 
his  deceased  sister-in-law. 

This  brings  us  face  to  face  with  this  question :  Will  a  court 
of  equity  regard  that  as  illegally  done  which  was  performed 
in  good  faith,  and  with  an  honest  intention,  by  an  individual 
whom  the  court  would  have  appointed  for  that  very  purpose  ? 
It  is  true  that  the  exercise  of  such  trusts  by  de  facto,  and  not 
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de  jure,  trustees,  are  not  to  be  encouraged,  and  great  care 
should  be  taken  to  sanction  no  transaction  not  performed 
honestly,  and  the  party  in  good  faith  supposing  that  he  was 
acting  legally.  "Within  these  limitations,  I  know  of  no  prin- 
ciple of  either  law  or  of  equity  which  will  prevent  this  court 
from  doing  exact  justice  to  parties. 

In  -this  case  the  bills  and  vouchers  presented,  and  all  the 
facts,  show  an  honest  and  real  expenditure  of  money  for  the 
benefit  of  infants  —  an  expenditure  the  integrity  of  which  is 
not  even  questioned  —  would  it  be  just  to  afford  the  estate, 
which  the  plaintiff  represents,  no  relief?  We  think  not. 

The  action  which  is  to  be  determined  is  one  of  a  strictly 
equitable  character.  No  suit  at  commpn  law  could  ever  have 
been  entertained.  A  de  facto  trustee  applies  to  a  court  01 
equity  to  give  him  relief  against  the  estate  of  the  cestui  que 
trusts  for  money  honestly  expended.  He  concedes  he  has  no 
remedy  by  ordinary  common-law  action,  but  invokes  the  good 
conscience  of  a  tribunal  vested  with  the  powers  of  the  old 
court  of  chancery  to  give  him  relief.  Such  an  action,  if 
barred  at  all  by  lapse  of  time  (it  being  a  transaction  between 
trustee  and  cestui  que  trusts),  would  require  ten  years. 

The  result  of  my  examination  is,  that  the  plaintiff  is 
entitled  to  judgment.  The  findings  of  law  and  fact  will  be 
prepared  by  the  attorneys  of  the  plaintiff,  and  settled  on 
notice  to  the,  attorneys  of  the  defendants.  When  settled, 
they  will  be  entered  as  found  by  the  jury,  and  the  judgment 
of  the  court  pronounced  thereon.  If  parties  prefer,  there 
need  be  no  verdict,  but  the  findings  of  fact  and  conclusions  of 
law  may  both  be  by  the  court. 
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SUPREME  COURT. 
ELLEN  O'DONNELL  agt.  THOMAS  B.  KERR  and  others. 

Judgment,  when  its  lien  limited  or  removed  —  wife,  conveyance  to,  from  husband, 
through  third  party — parol  evidence  as  to  the  purpose  of  a  conveyance, 
allowable. 

A.  court  of  equity  will  recognize  and  protect  the  equitable  rights  of  third 
parties,  against  what  appears  to  be  a  legal  lien,  and  will  limit  that  lien 
to  the  actual  interest  which  a  judgment  debtor  had  in  the  estate. 

The  lien  of  a  judgment  will  be  removed  by  the  decree  of  a  court  of  equity, 
when  the  judgment  debtor  holds  the  estate  merely  as  a  naked  trustee  for 
another,  or  when  there  is  a  subsisting,  equitable  claim  in  favor  of  a  third 
party  against  the  premises,  prior  in  point  of  time  to  the  lien  of  the 
judgment. 

When  a  husband,  the  owner  of  a  house  and  lot,  was  about  to  go  to  sea,  and 
was  desirous  of  conveying  the  same  to  his  wife,  and  for  this  purpose,  by 
the  advice  of  his  lawyer,  conveyed  the  same  without  consideration  to 
a  third  party,  upon  the  understanding  that  such  third  party  should 
immediately  convey  the  same  to  the  wife,  and  the  conveyance  to  such 
third  party  and  from  him  to  the  wife,  were  made  instantaneously :  Held, 
that  a  judgment  theretofore  docketed  against  such  third  party,  and  then 
existing,  was  not  a  lien  upon  the  premises,  as  against  the  equitable  interest 
of  the  wife  in  the  premises. 

Also,  held,  that  it  was  proper  to  show  by  parol  evidence,  the  purpose  for 
which  the  conveyance  to  such  third  party  was  made,  and  the  interest 
of  the  wife  in  the  premises. 

New  York  Special  Term,  October,  1875. 
Archibald  F.  Qushman,  for  plaintiff. 
Samuel  Jones,  for  defendant. 

VAN  YORST,  J. — In  the  year  1868,  the  plaintiffs  husband, 
being  the  owner  of  the  premises  mentioned  and  described  in 
the  complaint,  and  being  about  to  go  to  sea,  was  desirous  ot 
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vesting  his  wife  with  the  title.  To  effect  a  conveyance  to 
his  wife  he  was  advised,  by  his  counsel,  to  do  so  through  the 
medium  of  Francis  Gillen. 

The  understanding  between  the  plaintiff's  husband  and 
Gillen  being,  that  the  former  should  convey  to  the  latter, 
without  consideration,  and  the  latter  should  immediately  con- 
vey the  premises  to  the  wife,  the  plaintiff  herein,  so  as  to 
vest  the  title  in  her  exclusively.  This  arrangement  was 
carried  out.  The  conveyances  were  prepared.  The  deed 
from  the  plaintiff's  husband  to  Gillen,  and  that  from  Gillen 
to  the  wife,  were  both  executed  in  the  same  interview,  and 
in  the  presence  of  all  the  parties.  The  papers  were  then 
taken  by  the  wife,  and  the  husband  went  to  sea. 

The  plaintiff's  husband  paid  all  the  expenses  of  the 
conveyances. 

Gillen  was  never  in  possession,  bu.t  the  plaintiff  and  her 
husband  have  always  remained  in  possession.  No  considera- 
tion was  paid  or  received  by  Gillen.  Gillen  received  the 
conveyance  from  the  plaintiff's  husband  for  the  sole  purpose 
of  enabling  him  to  convey  the  land  to  the  wife. 

Under  such  circumstances,  a  judgment  theretofore  recov- 
ered and  docketed  against  Gillen,  in  favor  of  one  or  more  of 
his  creditors,  would  not  constitute  a  lien  on  the  premises. 

A  court  of  equity  will  recognize  and  protect  the  equitable 
rights  of  third  parties  against  what  appears  to  be  a  legal  lien  ; 
and  will  limit  that  lien  to  the  actual  interest  which  the  judg- 
ment debtor  had  in  the  estate  (Kiersted  agt.  Avery,  4  Paige, 
9,  15).  In  truth,  Gillen  had  no  interest  in  the  land  upon 
which  a  lien  could  operate. 

The  lien  of  a  judgment  will  be  removed  by  the  decree  of 
a  court  of  equity  when  the  judgment  debtor  holds  the  legal 
estate  in  the  land  merely  as  a  naked  trustee  for  another ;  or 
when  there  is  a  subsisting  equitable  claim  in  favor  of  a  third 
party  against  the  premises,  prior  in  point  of  time  to  the  lien 
of  the  judgment  (Morris  agt.  Mowatt,  2  Paige,  586  ;  Sie- 
mon  agt.  Schurck,  29  N.  Y.,  598). 
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The  lien  of  the  judgment  is  overreached  and  displaced  by 
the  superior  right  and  interest  in  the  plaintiff  to  a  convey- 
ance of  the  land,  as  clear  of  incumbrance  as  it  was  when 
conveyed  to  Gillen  (Ells  agt  Tousley,  1  Paige,  280 ;  Free- 
man on  Judgments,  sees.  348  and  357). 

In  Buchan  agt.  Sumner  (2  Barb.  Ch.,  165),  it  was  held 
that  a  court  of  chancery  will  so  control  the  legal  lien  of  the 
judgment  creditor  as  to  restrict  it  to  the  actual  interest  of  the 
judgment  debtor  in  the  property,  so  as  to  fully  protect  the 
rights  of  those  who  have  a  prior  equitable  interest  in  such 
property,  or  in  the  proceeds  thereof. 

It  was  proper  to  show,  by  parol  evidence,  the  purpose  for 
which  the  conveyance  to  Gillen  was  made ;  and  the  interest 
of  the  plaintiff  in  the  premises  (Swinburne  agt  Swinburne, 
28  N.  F.,  568). 

It  must,  therefore,  be  adjudged,  in  this  action,  that  Francis 
Gillen  had  no  interest  in  the  premises,  upon  which  the  judg- 
ment in  question  could  be,  or  was,  a  lien;  and  that  the 
defendants  have  no  lien  or  claim  on  the  premises  by  reason 
of  the  judgment  obtained  by  them  against  Gillen  ;  and  that 
the  plaintiff  is  entitled  to  judgment  accordingly,  but  without 
•  costs. 
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N.  Y.  COMMON  PLEAS. 

MICHAEL  H.  CASHMAN,  plaintiff  and  respondent,  agt. 
WILLIAM  E.  MARTIN,  RACHAL  J.  AKBONA,  WILLIAM  H. 
PL  ATT  et  aL,  defendants  and  appellants. 

Tender,  when  ineffectual — conditional  —  waiver  —  equities  of  mortgagee  and 

purchaser. 

To  make  a  valid  tender,  the  money  must  be  actually  produced  and  offered 
to  the  creditor  without  imposing  any  conditions  or  restrictions  what- 
ever. 

Where  the  plaintiff  stated  to  defendant's  agent  that  if  the  interest  was  not 
paid  on  that  day  he  would  commence  an  action  of  foreclosure  on  the 
following  day,  this  plainly  showed  that  the  plaintiff  was  ready  and  will- 
ing to  accept  the  interest. 

The  plaintiff  was  not  bound  to  waive  any  claim  he  had  by  reason  of  the 
default  by  the  defendants  in  the  payment  of  the  taxes  and  assessments 
on  the  property  as  a  condition  precedent  to  his  right  to  have  his  interest 
paid  to  him. 

A  subsequent  purchaser  from  the  original  grantee  of  an  undivided  portion 
of  the  premises,  not  having  assumed  payment  of  any  portion  of  the 
mortgage  given  by  the  grantee,  cannot  compel  the  mortgagee,  whose 
mortgage  covers  the  whole  premises,  to  sell  them  on  foreclosure  of  the 
mortgage,  in  the  inverse  order  of  alienation. 

This  rule  has  no  application  to  a  mere  undivided  interest  in  the  premises, 
and  will  not  be  applied  where  the  court  can  see  that  its  enforcement 
might  prejudice  the  mortgagee  in  the  collection  of  his  debt.  The 
mortgagee's  equity  is  superior  to  that  of  the  purchaser. 

General  Term,  November,  1875. 

Before  DALY,  Ch.  J.,  LOEW  and  LAKREMOEE,  JJ. 

APPEAL  by  the  defendants  from  a  judgment  of  foreclosure 
and  sale  rendered  in  favor  of  the  plaintiff  at  an  equity  term 
of  this  court. 

VOL.  L  43 
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John  E.  Burrill,  for  defendants,  appellants. 
Townsend  Wandell,  for  plaintiff,  respondent. 

LOEW,  J.  —  This  action  was  brought  to  foreclose  a  pur- 
chase-money mortgage  for  $18,000,  made  by  the  defendant 
Martin  to  the  plaintiff',  and  covering  four  lots  of  land  on 
the  north-west  corner  of  Eleventh  avenue  and  Seventy-eighth 
street,  in  this  city,  on  the  ground  of  default  in  the  payment 
of  the  interest. 

The  defendants  Martin  and  Arbona,  among  other  things, 
set  up  in  their  answers  that  the  former  duly  offered  and 
tendered  to  the  plaintiff  the  interest  in  question  before  the 
expiration  of  time  to  which  he  was,  by  a  clause  contained  in 
the  said  mortgage  and  the  bond  secured  thereby,  limited, 
and  that  the  plaintiff  refused  to  accept  the  same.  But  this 
plea  of  tender  is  clearly  untenable.  The  money  must  be 
actually  produced  and  offered  to  the  creditor  without  impos- 
ing any  conditions  or  restrictions  whatever  in  order  to 
amount  to  a  valid  tender  (Strong  agt.  Slake,  46  Barb.,  227 ; 
Roosevelt  agt.  BuWs  Head  Bank,  45  id.,  579).  Here  no 
money  was  produced  or  tendered.  Indeed,  it  would  seem 
from  the  testimony  that  Mr.  Kissick,  the  defendants'  agent 
or  messenger,  did  not  even  have  the  money  with  him  at  the 
time  of  the  alleged  tender. 

The  claim  made,  on  the  part  of  the  defendants,  that  the 
plaintiff,  by  what  he  said  or  did  on  the  occasion  when  Mr. 
Kissick  called  on  him,  waived  a  formal  offer  or  tender  of  the 
interest  and  rendered  the  same  unnecessary  is  equally 
unfounded.  There  is  a  class  of  cases  in  which  a  formal 
tender  or  demand  would  be  superfluous  and  unnecessary. 
For  instance,  a  demand  would  be  useless,  and  therefore 
unnecessary,  where  a  party  has  previously  declared  either 
his  inability  or  unwillingness  to  comply  with  it.  So,  also,  a 
tender  would  be  but  an  idle  ceremony,  and,  for  that  reason, 
need  not  be  made,  in  certain  cases,  to  a  party  who  states 
in  advance  that  he  will  not  receive  the  money  or  thing  to  be 
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tendered.  But  the  present  case  does  not  come  within  the 
principle  of  the  cases  alluded  to.  The  plaintiff  did  not  say 
that  he  would  not  receive  the  interest.  On  the  contrary, 
Mr.  Kissick  testified  that  he  said  if  the  same  was  not  paid 
that  day  he  would  commence  an  action  of  foreclosure  on 
the  following  day.  This  plainly  shows  that  the  plaintiff  was 
ready  and  willing  to  accept  the  interest. 

The  plaintiff  was  not  bound  to  waive  any  claim  he  had  by 
reason  of  the  default,  on  the  part  of  the  defendants,  in  the 
payment  of  the  taxes  and  assessments  on  the  property  as 
a  condition  precedent  to  his  right  to  have  the  interest  paid  to 
him.  It  does  not  clearly  appear  from  the  evidence  that  the 
plaintiff  ever  made  any  claim  against  the  defendants,  or  any 
one  of  them,  on  account  of  the  non-payment  of  the  taxes 
and  assessments.  In  fact,  he  testified  that  he  was  not  aware 
that  the  taxes  and  assessments  on  the  property  were  in 
arrears  until  after  the  commencement  of  this  action.  Assu- 
ming, however,  that  he  did  make  such  a  claim,  the  defend- 
ants were  not  justified  in  refusing  to  pay  the  interest  unless 
the  plaintiff  waived  the  same.  They  should  have  paid  or 
tendered  the  interest  without  insisting  on  any  terms  or 
imposing  any  qualifications  or  conditions.  If  the  taxes  and 
assessments  were  in  reality  unpaid  and  in  arrear  for  the  space 
of  six  months,  then  by  a  clause  in  the  mortgage  the  prin- 
cipal became  due  and  payable  at  the  option  of  the  plaintiff, 
and  he  could  not  be  required  to  relinquish  his  right  to  bring 
an  action  of  foreclosure  on  account  of  such  non-payment  in 
order  to  entitle  him  to  the  interest.  If,  on  the  other  hand, 
there  was  no  such  default  in  the  payment  of  the  taxes  and 
assessments  as  is  contemplated  by  the  clause  referred  to, 
any  claim  that  the  plaintiff  might  have  made  in  reference 
thereto  could  not  have  injured  the  defendants,  as  they  would 
have  had  a  perfect  defense  to  an  action  of  foreclosure  brought 
on  that  ground. 

It  is  objected,  on  the  part  of  the  defendant  Platt,  that  the 
court  below  erred  in  ordering  that  the  premises  be  sold 
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in  one  parcel  or  in  separate  city  lots,  as  the  referee  making 
the  sale  should  deem  advisable.  It  seems  that  the  defendant 
Martin  conveyed  an  undivided  two-third  part  of  the  rear 
portion  of  the  four  lots  in  question,  being  a  strip  of  land 
thirty  feet  in  depth  and  one  hundred  feet  in  width,  to  one 
Hill,  who  subsequently  conveyed  the  same  to  Platt.  Neither 
Hill  nor  Platt  had  assumed  the  payment  of  any  part  of  the 
plaintiff's  mortgage,  and  Platt  claims  that  under  the  circum- 
stances his  undivided  interest  in  the  strip  of  land  referred  to 
should  have  been  directed  to  be  sold  only  in  the  event 
that  the  residue  of  the  premises  did  not  bring  enough  to  pay 
the  amount  adjudged  to  be  due  to  the  plaintiff.  Undoubt- 
edly, where  separate  portions  of  mortgaged  premises  have 
been  conveyed  in  good  faith  to  purchasers  who  have  not 
assumed  the  payment  of  the  mortgage,  a  court  of  equity 
will,  in  general,  order  that  the  residue  of  the  said  premises 
be  sold  in  the  first  instance,  and  in  ca.se  that  prove  insuf- 
ficient to  pay  the  mortgage  debt  and  costs  that  the  pieces  or 
parcels  so  conveyed  be  then  sold  in  the  inverse  order  of 
their  alienation  (Stuyvesant  agt.  Hall,  2  Barb.  Oh.,  155). 
But  this  rule  has  no  application  to  a  mere  undivided  interest 
in  the  premises,  and  will  not  be  applied  where  the  court  can 
see  that  its  enforcement  might  prejudice  the  mortgagee 
in  the  collection  of  the  debt  due  him  (Smart  agt.  JSement, 
4  All.  Ct.  of  Appeals,  253 ;  8.  C.,  3  Keyes,  241).  In  the 
case  under  consideration,  the  testimony  shows  and  it  is 
plainly  to  be  seen  that  the  sale  of  the  property  would  be 
materially  injured  by  an  application  of  the  rule  as  asked  for. 
It  might,  therefore,  injuriously  affect  the  plaintiff' 's  rights. 
These  rights  the  court  is  bound  to  protect.  The  plaintiff's 
equities  are  superior  to  those  of  the  defendant  Platt.  His 
mortgage  covers  the  entire  premises,  and  he  is,  consequently, 
entitled  to  enforce  it  against  the  same  without  reference  to 
the  equitable  rule  alluded  to. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

DALY,  Ch.  J.,  and  LAREEMOKE,  J.,  concurred. 
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SUPKEME  COURT. 

JACOB  PFOHL  agt.  ARTHTTK  B.  SIMPSON  et  al. 
Action  in  equity — insolvent  corporation — personal  liability  of  stockholders. 

An  action  in  equity  brought  by  a  plaintiff,  a  creditor,  on  his  own  behalf  and 
of  all  others  similarly  situated,  may  be  maintained  against  an  insolvent 
corporation  and  its  stockholders  for  an  accounting,  and  to  ascertain  the 
debts  and  assets  of  the  corporation,  and  to  reach  the  claims  against  the 
stockholders  arising  from  their  personal  liability  under  the  charter. 

An  injunction  will  also  be  allowed  to  restrain  any  suits  at  law  which  may 
have  been  brought  to  reach  the  claim  against  the  stockholders  personally. 

The  fact  that  the  insolvent  corporation  has  been  put  into  bankruptcy  in  the 
United  States  bankrupt  court,  and  assignees  in  bankruptcy  appointed 
therein,  does  not  affect  the  liability  of  the  stockholders  personally. 
Such  liability  does  not  pass  to  the  assignees  in  bankruptcy ;  it  is  to  be 
enforced  in  the  state  courts. 

Onondaga  Special  Term,  May,  1873. 

THE  complaint  alleges  the  incorporation  of  The  People's 
Safe  Deposit  Company  under  chapter  816  of  the  laws  of 
1869,  its  insolvency,  appointment  of  receivers  thereof  by  this 
court,  an  adjudication  of  the  bankruptcy  thereofj  and  the 
appointment  of  assignees  in  bankruptcy  under  the  national 
act ;  the  insufficiency  of  the  assets  to  pay  the  debts  and  lia- 
bilities of  said  institution ;  that  the  plaintiff  is  a  creditor  of 
said  institution ;  that  divers  other  creditors  have  brought 
actions  at  law  against  several  stockholders ;  that  the  stock- 
holders are  made  "severally  liable  for  all  debts  and  liabilities 
of  the  said  corporation  to  an  amount  equal  to  the  amount  of 
stock  held  and  owned  by  them  respectively  "  (sec.  13). 
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That  the  amount  of  debts  and  liabilities  of  such  corpora- 
tion, at  the  time  of  its  insolvency,  was  about  $1,400,000  to 
over  7,000  different  creditors. 

That  stockholders  holding  $130,000  of  the  stock  are  insol- 
vent. 

That  it  will  require,  in  addition  to  said  property  and  col- 
lections, all  that  can  be  collected  under  the  personal  liability 
claim  to  pay  in  full  the  debts  and  liabilities  of  said  corpora- 
tion ;  that  to  enable  the  creditors  to  secure  the  benefit  of  said 
personal  liability  of  stockholders,  if  each  depends  on  his 
action  at  law,  over  7,000  suits  will  be  necessary. 

That  the  action  is  on  behalf  of  plaintiff  and  the  other 
creditors  similarly  situated. 

The  complaint  prays  for  a  temporary  injunction  restraining 
the  suits  by  creditors  at  law  ;  that  the  assets  be  ascertained, 
the  debts  and  liabilities,  and  for  further  relief. 

The  complaint  also  alleges  that  the  bankrupt  court  has  held 
and  decided  that  the  liability  of  said  stockholder  does  not 
pass  to  the  assignees  in  bankruptcy,  and  that  the  same  is  to 
be  enforced  in  the  state  courts. 

Several  defendants,  creditors  of  said  institution,  who  have 
brought  suits  at  law,  have  demurred  to  the  complaint. 

D.  Pratt,  F.  Hiscock  &  Wm.  Gifford,  for  plaintiff. 

W.  C.  JRuger,  C.  B.  Sedgwick  &  D.  Coates,  for  defendants. 

HAEDIN,  J.  —  The  complaint  confessedly  states  facts  suffi- 
cient to  render  the  several  stockholders  liable  to  respond  in 
payment  of  the  debts  and  liabilities  of  the  "  People's  Safe 
Deposit  Company,  in  an  amount  equal  to  the  amount  of  the 
stock  held  and  owned  by  them  respectively  "  (Laws  of  1868, 
chap.  816,  sec.  13). 

The  section  expressly  provides  that  this  "  liability  shall  be 
in  addition  to  their  liability  to  pay  in  full  the  stock  sub- 
scribed for  or  purchased  by  them." 
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The  stockholders'  liability  is  provided  for  by  the  constitu- 
tion of  1846 ;  and  the  duty  of  imposing  it  was  cast  by  the 
constitution  upon  the  legislature  {Art.  8,  sees.  2,  7). 

It  must  be  assumed  that  the  effect  of  the  charter  or  act  of 
incorporation,  is  to  make  the  corporation  liable  to  the  cred- 
itors personally,  and  that  the  very  moment  a  credit  is  given 
to  the  corporation,  the  very  moment  a  relation  of  debtor  and 
creditor  is  formed  between  the  creditor  and  the  corporation, 
that  very  moment  the  stockholders'  liability  springs  into  exis- 
tence and  the  relation  of  creditor  obtains  between  the  cred- 
itor and  the  stockholder.  In  other  words,  the  debtor  and 
creditor  relation  arises,  as  in  cases  of  joint  associations  or 
partnerships. 

A  sale  to  the  association  or  copartnership  creates  a  lia- 
bility of  the  association,  the  firm,  and  the  individual  mem- 
bers thereof  to  the  creditor.  So,  too,  in  the  case  of  a  sale 
of  goods,  or  a  loan  of  money  to  the  People's  Safe  Deposit 
Company,  the  very  moment  it  happens,  that  very  moment 
each  and  every  stockholder  becomes  a  debtor  to  the  creditor. 

The  case  of  Corning  agt.  McCullough  (1  Comstock,  54), 
asserting  these  principles,  was  followed  by  the  court  in  Story 
agt.  Farnham  (25  N.  T.,  222).  E.  D.  SMITH,  J.,  who  deliv- 
ered the  opinion  of  the  court  in  the  last  case,  tersely  says : 
"  This  doctrine  that  the  common  law  of  partnership  remains 
and  applies  in  respect  to  all  this  class  of  corporations  when  a 
personal  liability  of  the  stockholders  is  retained  to  any 
extent,  except  as  modified  in  this  particular  act,  must  ~be 
deemed,  I  think,  the  settled  law  of  this  state  on  this  subject, 
since  the  decision  of  Corning  agt.  McCullough"  (supra). 
(See  also  Conant  agt.  Van  Schaick,  24  Barb.,  96.)  The  late 
T.  A.  JOHNSON,  J.,  in  Rochester  agt.  Burns,  in  referring  to 
the  situation  of  stockholders  if  contracts  were  made,  said : 
"It  would  become  their  contract  and  their  obligation  imme- 
diately, by  force  of  the  statute ;  it  would  have  been  in  no 
sense  an  inchoate  obligation,  but  a  complete  and  perfect  one  " 
(26  Barbour,  664). 
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Following  out  this  view  of  the  case  of  the  obligation  or 
liability  of  the  stockholder,  it  has  been  assumed  in  numerous 
cases  that  there  existed  two  remedies  against  him  to  which 
the  creditor  might  resort  (Bank  of  Poughkeepsie  agt.  Ibbofeon, 
24  Wend.,  473 ;  Slee  agt.  Bloom,  19  John.  •  Briggs  agt.  Pen- 
niman,  8  Cowen  •  Weeks  agt.  Love,  50  2f.  Y. ;  8  Abbott  [N. 
£.],  166 ;  12  Abbott,  268). 

So,  the  further  conclusion  has  been  established,  that  the 
stockholder's  liability  is  a  fund  for  the  payment  of  all  the 
debts  of  the  corporation,  and  that  '*  if  it  was  insufficient  to  pay 
all  the  debts  it  must  be  distributed  among  the  creditors  upon 
equitable  principles,  and  that,  as  equality  was  equity,  no  single 
creditor  would  be  allowed  to  acquire  priority  of  and  exclusive 
payment ;  and  that  a  court  of  equity  would  therefore  restrain 
any  single  creditor  from  prosecuting  at  law,  and  require  the 
fund  to  be  distributed  ratably  among  the  creditors  in  equity  " 
(See  opinion  of  SMITH,  J.,  supra). 

In  Cushman  agt.  Shepard  (4  Barb.,  119),  decided  in  1848 
by  GKIDLEY,  J.,  in  this  district,  and  settling  the  form  of  a 
decree  in  an  action  somewhat  like  this,  it  was  said :  "  The 
decree  should  have  first  required  the  payment  of  all  unpaid 
installments  of  stock  which  are  collectible,  in  analogy  to  the 
course  directed  to  be  taken  by  2  Revised  Statutes,  465,  sec- 
tions 49  and  50,  and  then  duly  apportioned  the  residue 
among  the  parties  liable,  according  to  the  principles  of  the 
court  of  equity,  whose  appropriate  office  it  is  to  settle  all  the 
rights  and  liabilities  of  the  respective  parties  in  one  suit, 
and  to  provide  for  the  apportionment  of  the  residue  among 
the  several  parties  liable,  and  to  enforce  contribution  upon 
equitable  principles  in  one  suit,  so  as  to  save  the  necessity  of 
separate  suits  for  contribution,  and  to  prevent  a  useless  ci*r- 
cuity  of  action." 

That  same  learned  jurist,  in  delivering  the  opinion  of  the 
court  in  lane  in  this  district  in  1853,  in  Walker  agt.  Grain, 
again  repeated  the  doctrine  and  added :  "And  the  court  of 
chancery  will  control  the  actions  of  a  court  at  law  whenever 
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its  jurisdiction  is  properly  invoked,  and  it  may  always  be 
invoked  when  there  is  any  other  party  who  is  interested  in 
the  fund,  and  whose  rights  are  endangered  by  the  suit  at 
law  "  (17  Barb.,  131,  132 ;  16  Row.,  289). 

In  Rankin  agt.  Ellicot  (16  N.  Y.,  377),  the  principle  of 
equality,  being  equity,  in  respect  to  the  creditors  availing  of 
the  stockholders'  liability,  was  asserted. 

In  the  Matter  The  Empire  City  Bank  (18  N.  Y.,  240), 
DENIO,  J.,  assumed  that  prior  to  the  Revised  Statutes  the 
jurisdiction  of  the  court  of  equity  in  matters  growing  out  of 
the  insolvency  of  corporations  existed.  He  says:  "The 
winding  up  and  settling  of  the  affairs  of  insolvent  corpor- 
ations fell  within  the  jurisdiction  of  courts  of  equity  from 
the  nature  of  the  case ;  the  forms  used  in  courts  of  law  not 
being  adapted  to  such  controversies ;  and  we  accordingly  find 
it  was  the  constant  practice  of  the  court  of  chancery  to 
entertain  suits  for  that  purpose,  and  by  its  decree  to  deter- 
mine who  were  stockholders  and  contributors,  and  in  what 
proportions  they  were  to  contribute,  and  to  cause  an  account 
to  be  taken  of  the  unsatisfied  debts  and  liabilities,  and  to 
decree  a  distribution  accordingly,"  and  he  thereupon  con- 
cludes that  stockholders  who  are  sought  to  be  charged  are 
not  entitled  by  the  constitution  to  the  right  of  trial  by  jury. 
His  reasoning  was  approved  in  27  New  York,  150,  and  he 
there  gives  the  reason  for  the  rule,  viz. :  "  The  motive  of 
this  departure  from  the  course  of  the  common  law,  doubtless 
was  the  avoiding  of  a  multiplicity  of  suits  and  the  policy  of 
a  speedy  adjustment  of  transactions  in  which  a  large  number 
of  persons  were  interested  "  (Id.,  152). 

In  Osgood  agt.  Laytin  (5  Abb.  \N.  S.~\,  10),  GKOVER,  J.,  in 
delivering  the  opinion  of  the  court  of  appeals  upholding  an 
action  in  favor  of  a  receiver  of  an  insolvent  corporation, 
supports  the  same  doctrine.  He  says :  "All  the  stockholders 
who  are  liable  may  and  should  be  included  as  defendants  in 
the  same  action.  There  is  no  difficulty  in  determining  the 
amount  each  is  to  pay  upon  the  trial  of  the  cause,  and  in  case 
VOL.  L  44 
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the  whole  amount  of  the  liability  is  not  required  for  the 
payment  of  the  debts  of  the  company,  the  precise  amount 
each  is  to  pay  can  be  determined  in  the  action. 

"  This  course  of  procedure  is  also  necessary  to  prevent 
multiplicity  of  actions,  as  there  are  several  hundreds  of 
stockholders.  The  creditors  insist  that  they  are  not  proper 
parties  to  the  action  against  the  stockholders,  and  that  upon 
this  ground  they  are  entitled  to  judgment  upon  the  demand." 

"Equity  havin'g  the  power  to  enforce  payment  from  the 
stockholders,  and  an  action  having  been  instituted  in  the 
proper  mode  for  that  purpose,  which  in  its  result  will  place 
the  fund  in  the  possession  of  the  court  for  distribution  among 
the  creditors,  it  is  the  duty  of  the  court  to  protect  the  stock- 
holders from  being  harassed  by  other  actions  instituted  to 
enforce  the  same  liability." 

This  can  only  be  done  by  restraining  such  actions.  To 
enable  the  court  effectually  to  do  this,  those  creditors  who 
have  instituted  such  suits,  and  those  who  threaten  to  do  so, 
are  proper  parties  to  the  action  (Id.,  11). 

That  action  was  sustained  by  the  unanimous  judgment 
of  the  court  of  last  resort,  and  although  the  same  was  in 
favor  of  a  receiver,  its  reasoning  applies  with  force  here,  as 
here  the  assignees  in  bankruptcy  are  parties,  and  in  virtue  of 
the  appointment  are  held  to  represent  creditors,  as  well  as 
debtors. 

They  sold  the  capital  stock  and  the  assets,  and  as  they  do 
not  object  to  this  action,  nor  the  jurisdiction  of  this  court 
over  them,  they  can  furnish  the  proper  information  in  respect 
to  the  amount  needed  to  pay  the  debts  of  the  corporation. 

In  Weeks  agt.  Love  (50  N.  J".),  the  court,  while  holding 
that  an  action  at  law  may  be  maintained  by  a  single  creditor 
against  a  stockholder,  does  not  in  the  least  trench  upon  the 
principles  of  the  cases  already  quoted  from ;  but  on  the  con- 
trary, the  lucid  opinion  of  ANDREWS,  J.,  expressly  recog- 
nizes and  approves  of  the  cases  cited  by  him,  which  sustain 
the  right  to  a  suit  in  equity,  in  which  an  accounting  may 
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take  place  and  the  rights  of  all  creditors  be  upheld,  and  they 
allowed  ratably  to  participate  in  the  distribution  of  the  fund 
provided  for  them  arising  from  the  stockholders'  liability. 

It  was  held  in  4  Gray,  527,  that  the  statute  of  limitations 
applies  to  the  debt,  and  that  when  that  is  barred  the  right  to 
recover  of  the  stockholder  is  gone,  but  nothing  further  was 
held  in  that  case,  and  it  does  not  in  the  least  interfere  with 
the  principles  which  lie  at  the  foundation  of  the  right  to  invoke 
the  equitable  jurisdiction  of  this  court. 

By  section  36  of  second  volume  Revised  Statutes  (Edm. 
.  ed.),  page  180,  it  is  provided  that  "  the  powers  and  jurisdic- 
tion of  the  court  of  chancery  are  coextensive  with  the  powers 
and  jurisdiction  of  the  court  of  chancery  of  England,"  except 
as  otherwise  provided  by  the  laws  and  constitution  of  this 
state,  and  it  would  seem  to  follow  that  its  jurisdiction  has 
been  asserted,  and  exists  independent  of  the  provisions  of  the 
Revised  Statutes  as  to  insolvent  corporations  in  respect  to 
questions  presented  to  it  by  the  complaint  in  this  suit. 

The  constitution,  and  the  act  of  the  legislature  having 
declared  that  the  liability  of  the  stockholders  should  exist,  and 
debts  having  been  made  by  the  corporation  "  the  powers 
incident  to  the  jurisdiction  of  the  court  of  chancery  attached 
themselves  to  the  new  subject  (18  N.  T".,  596  ;  2  Kernan,  406). 

Although  some  of  the  cases  to  which  reference  has  been 
made  was  brought  and  upheld  under  the  provisions  of  the 
Revised  Statutes  "  of  proceedings  against  corporations  in 
equity  "  (2  R.  8.  {Edm.  ed.~\,  482,  487),  it  is  believed  that  the 
jurisdiction  of  a  court  of  equity,  may  be  maintained  independ- 
ent of  the  statute,  and  the  foundation  as  already  seen  of  the 
stockholders'  liability  to  the  creditor  supports  and  strengthens 
this  view  (Cockburn  agt.  Thompson  ;  16  Vesey,  325,  note  ;  17 
Vesey,  315 ;  2  Ufason,  195).  The  statute  must  be  regarded 
as  cumulative,  when  it  provides  the  same  remedy  which 
might  have  been  attained  under  the  general  principles  of 
equity,  asserted  under  the  general  jurisdiction  of  that  court. 
In  some  respects  the  statute  restricts  the  remedy,  and  in  most 
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instances  it  is  the  remedy  that  is  affected,  modified  or  con- 
trolled, instead  of  the  right  to  a  remedy,  which  as  already 
shown  rests  upon  the  principles  of  equity  antedating  the' 
statutes. 

This  view  of  the  powers  of  a  court  of  equity,  to  apply  its 
jurisdiction  to  the  stockholders  and  the  creditors  of  the  insti- 
tution which  attaches  upon  the  creation  of  a  debt  by  the  cor- 
poration, which  was  clothed  with  an  existence  for  certain 
purposes,  but  with  the  common-law  liability  left  upon  its 
stockholders  to  the  extent  named  in  the  statute,  in  obedience 
to  the  constitution,  renders  it  unnecessary  to  pass  upon  the 
effect  of  the  bankrupt  laws  upon  the  provisions  of  the  Revised 
Statutes. 

It  may  be  remarked  however,  that  neither  the  creditors 
nor  the  stockholders  as  parties,  are  adjudged  bankrupt ;  and 
the  reasons  which  lead  to  holding  the  insolvent  statutes  sus- 
pended in  cases  where  the  bankrupt  pourt  has  taken  jurisdic- 
tion do  not  apply  with  the  same  force. 

Besides  the  objections  by  the  defendants  who  have  brought 
suits  in  the  state  courts  to  enforce  the  stockholders'  liability, 
that  a  state  court  has  no  jurisdiction,  would  if  allowed  have 
very  sweeping  effect.  If  all  actions  at  law  may  be  maintained 
by  them  against  the  stockholders  to  recover,  why  not  a  suit 
in  equity  to  recover  the  liability,  and  to  distribute  it  in  accor- 
dance with  the  legal  rights  of  the  creditors,  having  due 
regard  to  their  respective  equities  ?  (1  Lansing,  381.) 

Assuming  that  the  United  States  district  court  has  no 
jurisdiction  to  enforce  the  liability  of  the  stockholders  to  the 
creditors  as  has  been  held  by  that  court,  and  that  such  hold- 
ing is  upheld  by  principle  and  authority,  it  would  seem  to 
follow  that  a  state  court  has  jurisdiction,  and  can  enforce  the 
stockholders'  liability  in  equity  as  well  as  at  law  ( Van 
Hook  agt.  Whitock,  3  Paige,  409). 

In  this  action  equity  follows  upon  the  legal  obligation,  the 
contract  liability  of  the  stockholder,  and  carries  it  into  effect, 
in  accordance  with  the  settled  principles  of  equity,  which  are 
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in  aid  of  and  support  of  the  legal  rights  of  the  creditors  to 
recover  of  the  debtor,  the  stockholder. 

The  learned  counsel  for  the  defendants,  insists  that  an 
injunction  cannot  be  sustained  to  restrain  proceedings  in  the 
same  court  where  the  defendants  have  a  remedy  by  motion, 
answer  or  otherwise. 

That  position  has  been  very  exhaustively  examined  by 
FOLGEE,  J.,  in  Erie  Railway  Company  agt.  Ramsey  (45 
N.  Y.,  639),  and  the  right  to  enjoin  maintained  (See  also  13 
Abbott  [N.  A'.],  1). 

It  follows  from  the  views  herein  expressed,  that  the 
demurrer  must  be  overruled  with  leave  to  answer  upon  pay- 
ment of  costs,  and  that  the  motion  to  dissolve  the  injunction 
must  be  denied. 

Affirmed  by  general  term,  fourth  department,  and  the 
appeal  dismissed  by  the  court  of  appeals. 
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SUPREME  COURT. 
RAMON  M.  ESTERLY  agt.  EMILY  E.  PURDY  et  al. 

Usury  paid  to  an  agent — principal  not  liable  —  mortgage  to  secure  future 

advances. 

Where  an  agent  for  the  loaning  of  money  takes  a  bonus  beyond  legal  inter- 
est for  himself,  without  the  knowledge  of  the  principal,  it  does  not 
affect  with  usury  the  loan  of  the  principal. 

The  cases  of  Condit  agt.  Baldwin  (21  N.  F.,  219),  and  Bell  agt.  Day  (32  N. 
F.,  165),  settle  this  doctrine,  although  it  is  probable  that  had  Condit 
agt.  Baldwin  preceded  Bett  agt.  Day,  a  different  rule  would  have  been 
adopted. 

The  parties  to  a  mortgage  given  for  a  definite  sum,  may  agree,  upon  pay- 
ment down  of  a  part  of  that  sum,  to  make  it  an  equitable  security  for 
future  advances.  And  it  would  be  competent  to  prove  by  parol  that  it 
was  given  to  secure  an  open  account,  the  balance  of  which  was  con- 
tinually varying. 

N.  Y.  Special  Term,  February,  1874. 

VAN  BRUNT,  J. — The  cases  of  Condit  agt.  Baldwin  (21  N. 
F.,  219),  and  Bell  agt.  Day  (32  N.  Y.,  165),  establish  the 
doctrine,  that  where  an  agent  for  the  loaning  of  money  takes 
a  bonus  beyond  legal  interest,  for  himself,  without  the  knowl- 
edge of  his  principal,  it  does  not  affect  with  usury  the  loan 
of  the  principal,  although  it  is  probable  that  had  not  Condit 
agt.  Baldwin  preceded  Bell  agt.  Day,  a  different  rule  would 
have  been  adopted. 

There  being  no  evidence  showing  that  any  of  this  bonus 
came  to  the  hands  of  the  plaintiffs,  or  was  taken  as  a  bonus 
by  Butcher  with  their  knowledge,  the  defense  of  usury  is  not 
made  out  according  to  the  doctrine  of  the  above  cases. 
Although  some  of  the  statements  upon  the  part  of  the  plain- 
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tiffs  would  arouse  strong  suspicions,  yet  the  usury  law  is  so 
highly  penal  that  it  cannot  be  applied  without  some  evidence 
beyond  suspicion  to  sustain  its  application.  The  attempt  is 
made  to  sustain  the  exactions  of  Mr.  Butcher,  upon  the 
ground  that  these  sums  were  paid  to  him  for  examination  of 
the  title,  &c. ;  but  it  is  evident  that  these  sums  were  not  paid 
for  such  services,  but  were  paid  as  a  bonus  in  order  to  pro- 
cure the  loan.  They  are,  altogether,  too  large  to  have  been 
intended  as  fees  for  examination  of  title,  and  they  are  paid, 
when  no  examination  of  title  is  necessary,  for  an  extension  of 
the  loan. 

The  payment  of  the  $2,500  undoubtedly  discharged  the 
lien  of  the  mortgage  pro  tanto,  but  I  think  that  the  parties 
had  the  right,  by  agreement,  to  rehabilitate  the  mortgage, 
and  make  it  a  lien  for  its  full  amount. 

They  could,  if  $2,500  had  been  all  that  was  at  first  agreed 
to  be  advanced  and  a  $5,000  mortgage  had  been  executed  and 
delivered  to  secure,  subsequently  agree  to  receive  the  remain- 
ing $2,500,  and  that  it  should  be  covered  by  the  mortgage  ; 
and,  as  long  as  the  mortgage  is  in  existence,  uncanceled  and 
undischarged,  I  can  see  no  reason  why  the  parties  could  not 
agree  that  it  should  cover  future  advances. 

If  A  executed  a  mortgage  to  B  for  $10,000,  it  would  be 
competent  to  prove  by  parol  that  that  mortgage  was  given  to 
secure  an  open  account,  the  balance  of  which  was  continually 
varying ;  and  it  would  be  no  answer  to  a  claim  that  the 
balance  of  account  was,  on  a  given  date,  so  much,  and  that 
there  was  consequently  due  on  this  mortgage  an  equal 
amount,  that  at  some  previous  date  the  balance  due  on  the 
account  was  a  smaller  sum.  So  in  this  case  the  parties  could, 
by  agreement,  make  this  mortgage  an  equitable  security  for 
any  advances  which  they  might  agree  upon. 

I  do  not  think  that  the  certificate  can  work  an  estoppel, 
because  an  estoppel  is  never  raised  by  the  declaration  of  a 
party,  unless,  relying  upon  the  truth  of  the  declaration,  some- 
thing is  advanced  or  parted  with.  In  this  case  the  plaintiff 
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knew  that  the  certificate  was  not  true,  and,  therefore,  no 
estoppel  could  arise ;  but  I  think  that  the  certificate  can,  and 
must  be,  construed  as  an  agreement  that  the  $2,500  shall  be 
considered  as  secured  by  the  mortgage,  and  this  would  entitle 
the  plaintiffs,  in  equity,  to  enforce  their  lien,  no  equities  of 
other  persons  having  intervened. 
The  plaintiffs  must  have  judgment. 


NEW  YORK  PRACTICE  REPORTS.  353 


People  ex  rel.  City  of  Lockport  agt.  Supervisors. 


SUPREME  OOUET. 

THE  PEOPLE,  &c.,  ex  rel.  THE  CITY  OF  LOC&PORT  agt.  THE 
BOARD  OF  SUPERVISORS  OF  -THE  COUNTY  OF  NIAGARA. 

Taxation  of  costs  on  manaamus. 

The  board  of  supervisors  of  a  county  is  not  a  public  officer  contemplated 
by  the  statute  in  reference  to  double  costs,  on  the  final  determination  in 
its  favor  of  a  trial  upon  mandamus. 

The  costs  in  such  case  must  be  taxed  as  single  costs,  under  the  act  of  1840, 
chapter  386,  as  amended  by  the  act  of  1844,  chapter  273. 

Niagara  Special  Term,  September  22,  1874. 
MOTION  for  relaxation  of  costs  in  action  of  mandamus. 
Geo.  C.  Greene,  for  relator. 
Ransom  &  Joyce,  for  defendant. 

LAMONT,  J. — »In  this  case  an  alternative  writ  of  mandamus 
was  issued,  followed  by  a  return  and  pleadings  to  issue  of  fact, 
a  trial  at  the  circuit,  and  a  final  determination  made  in  favor 
of  the  defendant,  denying  the  peremptory  writ,  with  costs. 
Thereupon  costs  were  taxed  by  the  clerk  professedly  according 
to  the  fee  bill  in  the  Revised  Statutes,  to  which  an  addition 
of  one-half  thereof  was  made,  upon  the  ground  that  the  action 
was  against  a  public  officer.  The  learned  justice  who  tried  the 
cause  gave  a  certificate  stating  "  that  upon  the  trial  of  this 
cause  it  appeared  as  a  fact  that  this  action  was  begun  against 
the  defendant  as  a  public  officer,  for  or  concerning  an  act  done 
by  defendant  by  virtue  of  its  office,  and  which  was  its  duty  to 
perform." 

VOL.  L  45 
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The  record  shows  that  the  action  is  not  against  a  public 
officer,  but  against  the  county  of  Niagara.  All  •  actions 
against  counties  must  be  brought  against  the  board  of 
supervisors  thereof  (2  Rev.  Stat.,  473,  sec.  95 ;  1  id.,  364). 
The  powers  of  a  county  as  a  body  corporate  can  only  be 
exercised  by  the  board  of  supervisors  thereof,  or  in  pur- 
suance of  a  resolution  by  them  adopted  (id.,  sec.  4).  The 
present  action  was  brought  to  compel  the  county  to  pay 
a  local  assessment  for  benefit  laid  upon  real  estate  belong- 
ing to  the  county,  and  assessed  pursuant  to  the  charter  of 
the  city  of  Lockport,  the  relator  in  the  writ.  It  is  strictly 
an  action  against  the  county  as  a  municipal  corporation,  prose- 
cuted in  the  manner  specially  directed  by  statute,  in  which 
the  board  of  supervisors  is  named  defendant.  The  board  is 
not  an  officer.  No  officer  is  named.  No  officer  is  a  party  to 
the  proceeding.  The  individual  supervisors  could  not  appear 
and  answer  each  for  himself,  but  the  qounty,  by  the  board, 
must  answer  for  the  corporation  (Newman  agt.  Supervisors 
of  Livingston  County,  45  N~.  Y.,  690).  The  death  or  change 
of  supervisors  necessitates  no  substitution.  The  suit  involves 
county  matters  exclusively.  This  board  is  not  in  fact,  or  in 
the  contemplation  of  the  statute  concerning  increased  costs,  a 
public  officer  (2  Rev.  Stat.  617,  sec.  24).  Such  statutes  are 
penal  in  their  nature  and  not  to  be  extended  by  construction 
(Stone  agt.  JVoods,  5  John.,  187).  The  additional  costs  were 
not  allowable,  but  single  costs  only. 

The  next  question  is  whether  the  costs  should  be  taxed 
according  to  the  fee  bill  in  the  Revised  Statutes.  This  being 
an  action,  and  not  a  special  proceeding,  costs  cannot  be  taxed 
under  the  act  of  1854  (chap.  270,  sec.  3)  regulating  costs  in 
special  proceedings ;  and  they  cannot  be  taxed  according  to 
the  fee  bill  of  the  Code,  being  excluded  by  section  471. 
Under  the  Revised  Statutes  costs  were  grantable  in  man- 
damus cases  (2  Rev.  Stat.,  587,  sec.  57  ;  id.,  613,  sec.  3  ;  id., 
615,  sec.  16 ;  id.,  619,  sees.  39,  40,  41 ;  Laws  1832,  chap.  246, 
sec.  3;  2  Rev.  Stat.,  632,  sec.  17 ',  paragraph  3;  sec.  18,  para- 
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graph  11).  Soon  after  the  Revised  Statutes  took  effect  the 
legislature,  in  1833,  passed  an  act  (chap.  271),  the  sixth  section 
of  which  reads  ae  follows  :  "  In  suits  and  proceedings  upon 
writs  of  mandamus,  the  supreme  court  may,  in  its  discre- 
tion, award  or  refuse  costs  to  any  party  therein."  At  that 
time  costs,  when  awarded,  could  only  be  determined  by  refer- 
ence to  the  Revised  Statutes,  no  other  statutes  being  then  in 
existence  upon  the  subject.  This  state  of  things  continued 
until  1840  when  the  legislature  passed  a  further  act,  the  first 
clause  of  which  reads  as  follows :  "  For  the  following  ser- 
vices hereafter  done  or  performed  in  any  court  of  law  in  this 
state,  being  a  court  of  record,  the  following  fees  shall  be 
allowed."  Then  follow  the  provisions  for  fees  of  counselors, 
among  which  is  mentioned  mandamus  by  name ;  next  the 
fees  of  attorneys,  among  which  mandamus  is  twice  named. 
Clerks'  fees  are  regulated,  the  fees  of  witnesses  increased,  &c. 
The  act  also  repeals  certain  sections  of  the  Revised  Statutes, 
containing  the  fee  bill  for  similar  services  (Laws  1840,  chap. 
386).  This  act  was  amended  in  1844  (chap.  273),  mandamus 
being  also  specially  named  in  the  amendment. 

The  supreme  court  being  a  court  of  law  when  acting  in  a 
mandamus  case,  and  a  court  of  record  in  the  very  terms  of 
this  act  of  1840,  the  conclusion  is  irresistible,  that  for  the 
services  rendered  in  this  case  the  fees  therein  specified  "  shall 
be  allowed,"  especially  as  the  act  specifies  mandamus  by  name. 

On  the  other  hand,  it  is  said  that  the  term  costs,  used  in 
the  act  of  1833,  refers  to  costs  as  given  by  the  Revised 
Statutes.  If  that  be  conceded,  does  it  follow  that  the  legis- 
lature, in  1840,  did  not  have  power  to  'declare  that  for  services 
thereafter  done  or  performed  in  any  court  of  law  in  the 
state,  being  a  court  of  record,  the  fees  therein  specified  should 
be  allowed,  mentioning  mandamus  by  name,  as  affected  by 
this  new  statute  ?  If  the  legislature  had  such  power  they 
certainly  exercised  it,  for  the  language  is  too  plain  to  admit 
of  question.  At  the  same  time  and  in  the  same  act,  the  fee 
bill  in  the  Revised  Statutes  was  repealed. 
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It  has  been  further  said,  that  the  costs  in  surrogates'  courts 
are  still  taxable  at  the  rate  of  similar  services  in  the  courts  of 
common  pleas,  as  contained  in  the  Revised  Statutes  (Laws  of 
1837,  chap.  460,  sec.  70),  although  such  common  plea  costs 
were  abolished  by  the  same  act  of  1840.  But  the  distinction 
is  obvious.  The  act  of  1837  adopted  a  particular  fee  bill  by 
reference  to  the  Revised  Statutes,  which  was  equivalent  to  its 
incorporation  in  the  very  act  of  1 837  itself  (Potter's  Dwarris 
on  Statutes,  192),  and  surrogates'  courts  not  being  courts  of 
law  and  of  record  (In  the  Matter  of  Watson,  3  Lansing, 
411),  were  not  affected  by  the  act  of  1840,  which,  in  terms, 
applied  only  to  courts  of  law  and  of  record.  Therefore,  the 
surrogate's  court  stood  untouched.  For  similar  reasons  the 
act  of  1840  did  not  apply  to  costs  under  the  absconding 
debtor  act  (In  the  Matter  of  St.  John,  6  Hill,  356) ;  nor  to 
cases  of  statutory  foreclosure  of  a  mortgage  (Collin's  agt. 
Standish,  6  How.,  494).  None  of  these  .proceedings  are  had 
in  a  court  of  law,  being  a  court  of  record  ;  consequently  they 
did  not  fall  within  the  language  or  intent  of  the  act  of  1840. 

In  People  agt.  Ewen  (8  Abb.,  359,  note),  costs  in  a  man- 
damus case  were  taxed  under  the  fee  bill  in  force  prior  to 
the  Code,  or  old  fee  bill,  as  distinguished  from  the  new  one 
under  the  Code ;  and  not  according  to  the  rate  of  the  fee 
bill  in  the  Revised  Statutes,  as  I  understand  that  brief  report. 
In  another  district  a  different  rule  was  adopted  (People 
agt.  Lewis,  28  How.,  159).  The  reasons  upon  which  the 
conclusion  was  reached  in  the  latter  case,  are  not  stated  in 
the  opinion. 

The  conclusion  arrived  at  in  the  present  case  is,  that  the 
act  of  1833,  if  all  the  force  is  given  to  it  which  has  been 
claimed,  was  subject  to  future  change  and  amendment  by 
the  legislature,  and  that,  if  the  word  costs  in  that  act,  meant 
costs  as  provided  in  the  Revised  Statutes,  the  legislature  did 
change  it  in  the  act  of  1840. 

In  reality,  however,  the  act  of  1833  makes  no  reference 
whatever  to  any  particular  fee  bill,  nor  had  it  any  such  object. 
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It  was  passed  for  the  simple  purpose  of  vesting  in  this  court 
a  discretion  in  the  matter  of  awarding  or  refusing  costs. 
There  is  nothing  in  the  act  -requiring  the  court,  when  it  sees 
fit  to  grant  costs,  to  authorize  such  costs  to  be  recovered  by 
any  other  law  than  such  statutes  as  may  be  in  force  when  the 
costs  are  awarded. 

The  act  of  1840  is  explicit  and  imperative,  and  must  be 
obeyed  until  changed  by  legislative  authority. 

The  taxation,  by  the  clerk  of  Niagara  county,  of  the  costs 
in  this  action,  is  set  aside,  and  a  retaxation  ordered  before 
the  same  officer  upon  the  usual  notice ;  double,  or  additional 
costs,  as  in  an  action  against  a  public  officer,  are  ordered  not 
to  le  taxed ;  and  it  is  further  ordered,  that  the  act  of  1840 
(chap.  386),  as  amended  by  the  act  of  1844  (chap.  273),  is 
to  be  observed  upon  such  retaxation,  and  that  defendant  may 
present  a  bill  of  costs  for  such  retaxation  made  out  accord- 
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SUPKEME  COUKT. 

ft 

THE  POND'S  EXTRACT  COMPANY  agt.  THE  HUMPHREYS'  SPE- 
CIFIC HOMEOPATHIC  COMPANY  and  FREDERICK  HUMPHREYS. 

Agreement,  when  not  in  restraint  of  trade  —  Injunction. 

The  defendants,  for  a  valuable  consideration,  covenanted  with  the  plaintiff 
that  they  would  not  manufacture  or  sell  a  medicine,  produced  from  the 
"Witch  Hazel,"  by,  among  others,  of  either  of  the  following  names  : 
"Pond's  Extract,"  "Extract  of  Witch  Hazel,"  "Humphreys'  Pond 
Extract." 

Held,  under  the  facts  and  circumstances  of  this  case,  that  the  sale  of  the 
medicine  thereafter,  by  the  defendants,  under  the  name  of  "  Humphreys' 
Witch  Hazel,"  was  a  violation  of  the  covenant. 

Also  held,  that,  as  the  defendants  were  not  restrained,  absolutely,  from 
making  or  selling  a  medicine  produced  from  the  shrub  in  question,  but 
only  from  doing  so  under  certain  names,  the  covenant  was  not  void  as 
being  in  restraint  of  trade. 

Also  held,  that  the  remedy  by  injunction  was  proper  to  restrain  the  defend- 
ants from  a  continued  violation  of  the  covenant. 

N.  Y.  Special  Term,  October,  1875. 
Morris,  Billings  &  Cardozo,  for  plaintiff. 
William  8tybtphen  &  Ira  Shafer,  for  defendants. 

VAN  YORST,  J. — The  covenant  of  the  corporation1  defend- 
ant and  the  defendant  Humphreys  individually  with  the 
plaintiff,  contained  in  the  bill  of  sale,  dated  the  6th  day  of 
December,  1872,  was  that  they  would  not  manufacture  or  sell 
the  medicine  described  in  the  bill  of  sale  by  either  of  the 
following  names :  "  Pond's  Extract,"  "  Pond's  Extract  of 
Hamamelis,".  "  Extract  of  Hamamelis,"  "  Extract  of  "Witch 
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Hazel,"  "  Humphreys'  Pond  Extract."  Under  these  names 
the  medicine  had  been  theretofore  known  and  sold.  The 
medicine  is  produced  from  the  shrub  known  as  "  Witch 
Hazel "  or  "  Hamamelis." 

Pond  was  an  early,  if  not  its  first  manufacturer,  and  from 
that  fact,  his  naiue  had  become  identified  with  it.  The  defend- 
ant Humphreys  says,  in  his  work  entitled  "  Homoeopathic 
Mentor :  "  "  Dr.  Humphreys  gave  Pond  his  best  ideas  on  the 
subject  of  its  preparation,  and  for  more  than  twenty  years 
he  has  made  the  preparation  and  curative  properties  of  this 
shrub  the  subject  of  his  study,  observation,  and  research. 
He  has  written  -nearly  every  thing  about  it,  and  has  made  its 
development  and  preparation  the  object  of  his  special  care,  so 
that  no  man  knows  so  much  about  it,  or  so  well  how  to  pre- 
pare it,  as  he." 

Whatever  rights  Pond  had,  if  any,  or  those  to  whom  he 
conveyed  the  method  of  preparation  of  this  medicine,  and  the 
trade  marks,  and  property  connected  therewith,  passed  finally 
to  the  defendant  corporation,  through  the  defendant  Hum- 
phreys and  others',  and  at  last  to  the  corporation  plaintiff. 

I  think  it  is  quite  unnecessary  to  determine  whether  or  not 
there  was  any  secret  in  the  manufacture  of  the  medicine.  The 
process  as  disclosed  by  the  evidence  is  simple.  ISTor  is  it 
important,  in  the  view  taken  of  the  case,  to  discuss  whether 
it  involves  the  violation  of  "  trade  marks." 

It  appears  that  since  the  execution  of  the  bill  of  sale,  and 
the  making  of  the  covenant  therein  contained,  the  corpora- 
tion defendant,  and  of  which  the  defendant  Humphreys  is 
president,  has  offered  for  sale  and  sold,  and  continues  to  offer 
for  sale  and  sell,  a  medicine  produced  from  the  shrub  in  ques- 
tion, "  Witch  Hazel,"  which  is  substantially  the  same  as  the 
article  theretofore  known  under  the  name  of  "  Pond's  Extract," 
and  the  other  names  mentioned  in  the  bill  of  sale. 

The  defendant  corporation,  and  the  defendant  Humphreys, 
call  the  said  article  by  the  name  of  "  Humphrey*?  Witch 
Hazel." 
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It  is  claimed  by  the  defendants  that  their  article  .is  better 
and  stronger.  But  it  is  conceded  that  it  has  the  same  basis 
as  "  Pond's  Extract."  The  defendants  accompany  the  sale  of 
their  article  with  a  manual  descriptive  of  its  curative  qualities. 

The  same  qualities  had  before  been  attributed  by  them  to 
"  Pond's  Extract." 

But  what  would  seem  clearly  to  establish  the  identity  of 
the  defendants'  medicine,  with  that  which  by  the  covenant, 
they  agreed  neither  to  manufacture  nor  sell  by  certain  names, 
is  furnished  by  the  defendants  themselves.  In  the  edition  of 
"  Humphreys'  Homoeopathic  Mentor  of  1872,"  Pond's  Extract 
of  Hamamelis  finds  conspicuous  mention.  Its  application  as 
a  remedy  for  specific  complaints  is  in  many  places  in.  the 
book  defined  and  recommended  with  great  particularity. 

A  new  edition  of  this  work  was  published  subsequent  to 
the  bill  of  sale,  and  in  the  year  1874.  The  new  edition 
appears  to  be  paged  the  same  as  the  old. 

In  the  new  edition,  on  the  pages  in  which  "  Pond's 
Extract"  had  appeared  in  the  former  edition  as  a  specific 
remedy,  the  same  is  omitted,  and  "  Witch  Hazel "  is  inserted 
in  its  place,  the  same  qualities  being  attributed  to  "  Hum- 
phreys' Witch  Hazel "  as  are  conceded  to  "  Pond's  Extract." 

The  defendants  offer  "  Humphreys'  Witch  Plazel  "  for  sale 
from  their  depot  on  Broadway,  long  used  by  the  corporation 
defendant  for  the  sale  of  "  Humphreys'  Specifics "  and 
"  Pond's  Extract,"  with  which  business  the  name  of  Dr. 
Humphreys  was  closely  and  profitably  associated,  and  had 
been  for  many  years. 

Now,  in  construing  the  covenant,  it  cannot  be  held,  nor  do 
I  understand  it  to  be  claimed  by  the  plaintiff,  that  the 
defendants  are  absolutely  restrained  from  manufacturing  and 
selling  any  medicine  produced  from  the  shrub  "  witch  hazel," 
by  distillation  or  otherwise ;  nor,  in  fact,  from  making  and 
selling  the  specific  medicine  which  they  now  produce.  But 
the  objection  is,  that  the  covenant  operates  to  restrain  them 
from  the  use  of  the  name  of  "  Humphreys'  Witch  Hazel "  in 
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connection  with  the  medicine.  I  am  inclined  to  the  opinion 
that  the  defendants  cannot  use  such  name  in  that  connection, 
and  that  such  use  is  a  violation  of  the  covenant  into  which 
defendants  entered  with  the  plaintiff  when  they  made  the 
sale  in  December,  1872. 

The  defendants  were  called  upon,  in  good  faith,  in  virtue 
of  the  large  consideration  paid  to  them,  honestly  to  observe 
the  covenant  in  its  true  spirit.  Humphreys'  name  had  been 
used  in  connection  with  "  Pond's  Extract."  That  was  pub- 
licly known.  His  connection  with  it,  and  the  great  efforts  he 
had  personally  made  to  bring  the  article  into  use,  doubtless 
added  to  the  large  demand  made  for  it  as  a  medicine,  and 
adds  to  the  plaintiff's  damages  by  the  sale  of  the  article 
known  as  "  Humphreys'  Witch  Hazel."  Defendants  were 
clearly  under  obligation,  by  the  exact  words  of  the  covenant, 
not  to  make  or  sell  the  medicine  under  the  name  of  "  Hum- 
phreys' Pond  Extract."  They  were  likewise  under  restraint, 
by  force  of  the  covenant,  from  selling  under  the  name  of 
"  Extract  of  Witch  Hazel."  The  putting  of  the  article  on 
the  market,  under  the  name  of  "  Humphreys'  Witch  Hazel," 
would  seem  to  be  a  clear  breach  of  the  covenant.  No  name 
or  combination  of  words  could  have  been  adopted  more  likely 
to  have  damaged  the  plaintiff's  preparation.  It  suggests  the 
shrub  from  which  Pond  obtained  his  medicine,  and  its 
genuineness  confirmed  by  the  association  of  the  name  of 
Dr.  Humphreys  therewith,  a  successor  of  Pond,  and  whose 
efforts  in  its  behalf  were  well  and  publicly  known. 

The  slight  change  made  in  placing  "  Humphreys'  "  name 
before  "  Witch  Hazel,"  instead  of  "  Pond's  Extract,"  the 
medicine  being  in  fact  the  same,  is  a  palpable  attempt  to 
evade  the  spirit  of  the  covenant.  But  it  should  not  succeed 
in  a  court  of  equity,  which  should  hold  the  defendants 
to  the  conscientious  observance  of  their  agreement,  in  spirit 
and  according  to  its  true  intent. 

As  the  defendants  are  not  restrained  absolutely  from 
making  and  selling  a  medicine  produced  from  the  shrub 
VOL.  L  46 
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in  question,  but  only  from  doing  so  under  certain  names,  I 
do  not  regard  the  agreement  void,  as  being  in  restraint  of 
trade. 

It  has  already  been  held  at  special  term,  upon  a  full 
argument,  that  the  remedy  by  injunction  is  a  proper  one  in 
this  action,  and  the  injunction  already  issued  has,  upon 
consideration,  been  continued.  The  conclusion  of  the  special 
term  in  this  regard  appears  to  be  well  founded.  The  injury 
is  a  continuing  one,  and  repeated  by  every  sale.  An  action 
for  damages  would  prove  an  inadequate  remedy,  and  the 
injunction  will  prevent  a  multiplicity  of  actions. 

There  should  be  judgment  for  the  plaintiff  for  the  relief 
asked,  which  is,  in  substance,  a  perpetual  restraint. 
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SUPKEME  COURT. 

JOHN  D.  PHILLIPS  agt.  REUBEN  H.  CUDLIPP,  THE  MAYOK, 
ALDEKMEN,  &c.,  et  al. 

Int&rest  upon  an  award  for  widening  Broadway,  New  York. 

The  interest  on  an  award  to  the  plaintiff  for  the  widening  of  Broadway,  in 
pursuance  of  the  act  of  1869,  began  to  run  against  the  corporation  of  the 
city  of  New  York  on  the  day  that  demand  was  made  upon  the  comp- 
troller by  the  plaintiff  for  payment,  pursuant  to  the  act  of  I860,  after  the 
confirmation  of  the  report  of  the  commissioners. 

N.  T.  Special  Term,  February,  1874. 

VAN  BKUNT,  J, — The  main  question  in  this  action  is  as  to 
the  time  when  interest  began,  if  at  all,  to  run  against  the  cor- 
poration of  the  city  of  New  York,  upon  the  award  to  the 
plaintiff  for  the  widening  of  Broadway. 

By  the  act  of  1869  relative  to  the  widening  of  Broadway 
the  commissioners  of  estimate  and  assessment  were  required 
to  designate  in  their  report  the  time  for  the  actual  opening 
of  that  part  of  Broadway  to  be  widened  and  straightened, 
which  time  was  fixed  in  the  report  of  the  commissioners  as 
May  2,  1872.  This  report,  in  consequence  of  unforeseen 
delays,  was  not  confirmed  by  the  court  until  July  5,  1872. 
No  demand  was  made  by  any  person  upon  any  corporate 
authority  for  the  payment  of  said  award  until  May  21st,  1873, 
when  a  demand  was  made  upon  the  comptroller,  pursuant  to 
the  act  of  1860. 

In  considering  whether  the  corporation  has  become  liable 
for  interest,  it  will  be  necessary  to  glance  at  the  condition  of 
the  law  in  respect  to  the  payment  of  awards  by  the  city. 

By  the  act  of  1813,  awards  became  due  from  the  city  within 
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four  months  after  the  confirmation  of  the  report  of  the  com- 
missioners, and  in  case  of  neglect  or  default  in  the  payment 
within  the  four  months,  the  persons  in  whose  favor  the  awards 
have  been  made  may,  at  any  time  after  application  first  made 
to  the  mayor,  aldermen  and  commonalty,  in  common  coun- 
cil convened,  for  payment  thereof,  sue  for  and  recover  the 
awards,  with  lawful  interest  from  and  after  the  application 
therefor. 

By  the  act  of  1818  as  construed  by  this  court  in  the  case 
of  Rammersley  agt.  The  Mayor,  the  act  of  1813  was  so  far 
altered  as  to  suspend  the  right  to  sue  for  nineteen  months 
after  the  confirmation  of  the  report  of  the  commissioners 
unless  the  corporation  took  some  steps  towards  entering 
upon  the  possession  of  the  premises.  In  that  case  no  decision 
is  given  as  to  the  constitutionality  of  this  part  of  the  act  of 
1818,  and  no  question  as  to  that  act  can  arise  in  this  case. 
It  will  be  seen  that  this  provision  of  vthe  act  of  1818,  author- 
izing the  corporation  to  suspend  the  opening,  extending, 
enlarging,  altering  and  improving  of  any  street,  &c.,  for  such 
time  as  they  shall  think  proper,  not  exceeding  fifteen  months 
in  the  whole,  after  the  confirmation  of  the  report  of  the  com- 
missioners, has  no  application  to  the  proceedings  for  the 
widening  of  Broadway,  because  the  act  of  1869  fixes  the  time 
when  the  widening  shall  take  place,  or,  at  least,  designates 
how  it  shall  be  fixed,  and  the  corporation  had  no  power  to 
alter  the  date,  and  the  time  for  payment  of  awards  would 
have  run  from  that  date  had  the  report  of  the  commissioners 
been  confirmed  prior  thereto,  but  as  it  was  not  confirmed 
until  after  this  date,  such  time  must  run  from  the  confirma- 
tion of  the  report. 

As  all  the  previous  acts  relating  to  street  openings,  &c., 
are  made  applicable,  as  far  as  they  are  not  inconsistent  with 
the  act  of  1869,  to  the  widening  of  Broadway,  it  seems  to  me 
that  the  provisions  of  the  act  of  1813  in  reference  to  the  pay- 
ment of  awards  apply,  as  they  are  clearly  not  inconsistent 
with  the  act  of  1869,  above  mentioned. 
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This  act  of  1813  provides  only  for  payment  of  interest 
upon  awards  after  a  demand  upon  the  mayor,  aldermen  and 
commonalty  in  common  council  convened.  In  the  present 
condition  of  our  city  government  it  would  be  impossible  for 
such  a  demand  to  be  made  as  the  executive  and  legislative 
branches  of  the  city  government  never  in  common  council 
convene,  but  the  laws  have  provided  what  demand  should  be 
made  in  cases  of  actions  against  the  city  and  upon  whom ; 
and  such  a  demand  has  been  made  in  this  action. 

If  there  was  no  legislation  upon  the  subject,  I  think  that 
the  courts  would  be  compelled,  from  the  necessities  of  the 
case,  to  hold  that  interest  should  not  run  upon  awards  until 
a  demand  had  been  made  for  their  payment.  That  the  pay- 
ments of  such  awards  do  not  come  within  the  ordinary  rule 
that  a  debtor  must  seek  his  creditor  and  tender  the  amount 
due,  in  order  to  stop  interest,  but  that  awards  of  this  descrip- 
tion are  in  the  nature  of  debts  payable  upon  demand,  and 
require  such  demand  in  order  to  make  interest  commence 
to  run. 

In  the  case  of  awards  to  unknown  owners,  if  any  other  rule 
is  adopted,  interest  would  be  running  against  the  corporation 
without  any  possibility  of  their  stopping  it.  A  demand  was 
made  on  the  21st  day  of  May,  1873,  according  to  law,  upon 
the  comptroller  for  the  payment  of  this  award,  and  this,  it 
seems  to  me,  as  no  demand  can  possibly  be  made  upon  the 
mayor,  aldermen  and  commonalty,  in  common  council  con- 
vened, is  sufficient  to  entitle  the  plaintiff  to  claim  interest 
from  that  date.  The  plaintiffs  are  entitled  to  judgment 
against  the  corporation  for  the  amount  of  their  award,  with 
interest  from  May  21,  1873  ;  and  to  a  decree  of  foreclosure 
and  sale,  as  to  that  part  of  the  premises  which  have  not  been 
taken  for  the  sum  remaining  due  upon  the  mortgage. 
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SUPREME  COURT. 

CORNELIUS  POILLON  and   another  agt.  REUBEN  H.  CUDLIPP 

et  al. 

Extra,  allowance  —  denied  in  action  to  reach  an  award. 

In  an  action  to  reach  an  award  in  the  hands  of  the  comptroller  of  the  city 
of  New  York,  for  the  taking  mortgaged  premises  for  the  widening  of 
Broadway,  where  the  whole  issue  was  between  the  defendants  and  the 
corporation,  the  plaintiff  is  not  entitled  to  an  extra  allowance  under 
section  309  of  the  Code. 

N.  T.  Special  Term,  February,  1874. 

YAN  BKUNT,  J.  —  This  is  a  motion  for  an  extra  allowance 
under  section  309  of  the  Code.  I  do  not  see  how  the  plain- 
tiff brings  himself  within  any  of  its  provisions.  The  action 
is  not  one  to  foreclose  a  mortgage,  but  to  reach  an  award  in 
the  hands  of  the  comptroller  made  for  the  taking  of  the 
mortgaged  premises  for  the  widening  of  Broadway.  It  was 
not  a  difficult  and  extraordinary  case  as  far  as  the  plaintiff 
was  concerned,  because  he  was  either  entitled  to  a  judgment 
for  the  interest  in  dispute  against  the  defendants  Cudlipp  and 
Scott,  or  against  the  corporation  of  the  'city  of  New  York. 
In  fact  the  whole  issue  was  between  the  defendants  Cudlipp 
and  Scott  and  the  corporation,  and  in  such  a  case  I  have 
decided,  in  the  case  of.  Devlin  agt.  The  Mayor,  that  no  allow- 
ance can  be  granted. 

There  was  no  answer  in  the  case  by  the  corporation,  and 
no  questions  whatever  were  raised  between  the  plaintiffs  and 
the  corporation. 

Motion  for  extra  allowance  must  be  denied. 
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Wright  agt.  Equitable  Life  Assurance  Society. 


K  Y.  SUPERIOR  COURT. 


ALBERT  H.  WEIGHT  agt.  THE  EQUITABLE  LIFE  ASSURANCE 
SOCIETY  OF  THE  UNITED  STATES  and  WILHELMINA  D. 
SCHOTT. 

The  answers  made  by  a  person  seeking  tf>  have  his  life  insured  constitute 
warranties,  and  must  be  substantially  true,  or  the  policy  will  be  void. 

Special  Term,  June  17,  1875. 
Argued  December,  1875. 

THE  action  was  brought  upon  a  policy  of  insurance  upon 
the  life  of  George  Schott,  dated  the  2d  day  of  April,  1868,  to 
recover  $20,000,  the  amount  insured.  The  application  for 
the  insurance  was  dated  the  31st  of  March,  1868. 

The  policy  was  issued  on  the  application  and  was  assigned 
by  Schott  to  the  plaintiff  at  the  time  it  was  issued,  delivered 
to  the  company,  and  recorded  on  its  books. 

After  the  commencement  of  the  action  "Wilhelmina  D. 
Schott,  widow  of  George  Schott,  and  administratrix  of  the 
goods  and  chattels  of  his  estate,  claimed  that  she,  as  such 
administratrix,  was  entitled  to  receive  the  amount  for  which 
her  husband's  life  was  insured,  subject  to  some  comparatively 
small  claims,  and  was  made  a  party  defendant,  pursuant  to  an 
order  of  the  court. 

She  appeared  and  put  in  her  answer  setting  forth  her  right 
in  the  premises,  charging  that  the  plaintiff  had  fraudulently 
and  corruptly  contrived  to  deprive  her  of  her  just  claims,  and 
denies  that  the  plaintiff  has  or  ever  had  any  right  to  said 
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policy  or  the  amount  thereof,  excepting  certain  premiums 
paid  by  him,  and  she  also  claims  judgment  against  the  com- 
pany defendant  for  said  policy  on  the  amount  thereof. 

The  policy  was  issued  and  accepted  by  the  assured  upon 
certain  conditions  and  agreements,  among  which  were  the 
following : 

"  If  the  declarations  made  in  the  application  for  the  policy, 
or  any  statement  respecting  the  person  or  family  of  the  per- 
son whose  life  is  hereby  assured  submitted  by  such  person  to 
this  society,  and  upon  the  faith  of  which  declarations  or  state- 
ments this  policy  is  issued,  should  be  found  in  any  respect 
untrue,  then  in  every  such  oase  this  policy  shall  be  null  and 
void." 

After  the  questions  and  answers  the  application  contained 
the  following : 

"It  is  hereby  declared  that  the  above  are  fair  and  true 
answers  to  the  foregoing  questions,  and  it  is  acknowledged 
and  agreed  by  the  undersigned  that  the  above  statements 
shall  form  the  basis  of  the  contract  for  assurance;  and,  also, 
that  any  untrue  or  fraudulent  answers,  any  suppression  of 
facts  in  regard  to  the  person's  health,  or  neglect  to  pay  the 
premiums  on  or  before  the  day  it  becomes  due,  will  render 
the  policy  null  and  void  and  forfeit  all  payments  made 
thereon." 

This  application  was  signed  by  George  Schott  as  the  per- 
son whose  life  was  insured,  and  for  whose  benefit  the  policy 
was  made. 

It  was  found  by  the  inquisition  on  view  of  the  body  of 
George  Schott  that  he  came  to  his  death  by  fatty  degenera- 
tion of  the  heart.  It  appears  from  the  inquisition  that  he 
had  suffered  from  chronic  inflammation  of  the  bladder  and  of 
the  large  intestines,  especially  the  rectum,  producing  consti- 
pation, followed  by  a  severe  diarrhoea.  That  he  retired  to 
his  bed  very  feeble  on  the  evening  of  the  2d  of  June,  18TO, 
in  which  he  was  found  dead  on  the  following  morning. 
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L.  B.  JBunnell,  attorney  for  plaintiff;  Geo.    W.  Cotterill, 
of  counsel. 

Henry  Day,   attorney  for  defendants ;  D.  D.   Lord,  of 
counsel. 

SPEIR,  J.  — The  main  question  to  be  considered  is  whether 
the  statements  contained  in  the  application  on  which  the 
policy  was  issued  were  absolute  warranties  or  mere  represen- 
tations. I  think  it  is  clear  that  both  parties  intended  that 
the  policy  and  the  application  as  proposed  should  constitute 
the  contract  between  them.  The  language  in  the  conditions 
of  the  policy  expressly  states  that  the  policy  is  issued  upon 
the  faith  of  the  declaration  and  statements  of  the  assured, 
and  if  found  in  any  respects  untrue,  the  policy  shall  be  null 
and  void.  In  the  application  it  is  also  expressly  declared,  at 
the  foot  of  the  answers  and  questions  signed  by  the  applicant, 
acknowledged  and  agreed  to  by  him,  that  the  above  state- 
ments shall  form  the  basis  of  the  contract  of  assurance;  and 
that  any  untrue  or  fraudulent  answers,  any  suppression  of 
facts,  &c.,  will  render  the  policy  null  and  void,  and  forfeit  all 
payments  made  thereon.  According  to  well  established 
rules,  the  policy  and  the  application  must  be  construed  as 
embracing  a  single  instrument  or  contract.  The  statements 
by  the  assured,  contained  in  the  policy,  by  being  written 
thereon  in  reply  to  the  interrogatories,  by  reference  to  the 
proposal,  become  warranties,  and  must  be  substantially  true, 
or  the  policy  will  be  void  (1  Phillips  on  Ins.,  sec.  892  ;  Angel 
on  Ins.,  sec.  141 ;  Anderson  agt.  Fitzgerald,  4  House  of  Lords 
Cases,  484 ;  Foot  agt.  ^Etna  Life  Ins.  Co.,  reported  in  vol.  4 
No.  4,  Insurance  Law  Journal,  p.  260,  April,  1875,  EAEL, 
commissioner}.  The  parties  to  insurance  contracts  have  the 
right  to  make  their  own  bargains,  and  if  they  make  the  rep- 
resentations* and  statements  material  by  inserting  them,  they 
alone  are  the  judges  of  their  materiality ;  nor  does  it  matter 
whether  the  party  made  the  untrue  statements  innocently, 
VOL.  L  47 
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believing  them  to  be  true  (  Vbse  agt.  Eagle  Life  and  Health 
Ins.  Co.,  6  Cush.,  42).  Among  the  conditions  on  which  the 
policy  is  issued  was,  that  if  the  declarations  made  in  the 
application,  or  any  statements  on  which  it  was  issued,  should 
be  found  in  any  respect  untrue,  then  the  policy  should  be 
null  and  void.  If,  therefore,  we  should  consider  that  Dr. 
Pape,  or  Dr.  Macfarlan,  under  whose  advice  as  medical  exam- 
iners or  as  family  physicians,  the  policy  was  issued,  as  act- 
ing for  the  company,  the  fact  that  they  or  either  of  them,  had 
at  the  time  knowledge  of  Sehott's  prior  condition,  obtained 
before,  when  not  acting  for  the  company,  it  is  of  no  import- 
ance as  affecting  the  company's  liability.  The  parties  must 
stand  by  the  answers  contained  in  the  contract.  It  is  enough 
that  the  representations  are  warranties,  and  untrue  in  fact,  to 
vitiate  the  policy  (See  Baker  agt.  Home  Life  Ins.  Co.,  in 
Insurance  Law  Journal,  supra,  p.  315). 

The  case  of  Jeffries,  admr.,  agt.  Life.  Insurance  Company, 
supreme  court  of  the  United  States,  October  term,  1874,  con- 
tains clauses  in  the  policy  and  application  almost  identical 
with  the  case  before  me.  Mr.  justice  HUNT  in  that  case  says : 
"  The  proposition  at  the  foundation  of  this  point  is  this  :  that 
statements  and  declarations  made  in  the  policy  shall  be  true. 
This  stipulation  is  not  expressed  to  be  made  as  to  important 
or  material  statements  only,  or  to  those  supposed  to  be  mate- 
rial, but  as  to  all  statements.  The  statements  need  not  come 
up  to  the  degree  of  warranties.  *  *  *  A  faithful  per- 
formance of  the  agreement  is  made  an  express  condition  to 
the  existence  of  a  liability  on  the  part  of  the  company." 

Where  false  answers  are  made  to  inquiries  which  do  not 
relate  to  the  risk,  the  policy  is  not  necessarily  avoided,  unless 
the  mind  of  the  company  is  influenced  by  them.  But  that  is 
not  the  case  where  it  is  expressly  covenanted,  as  a  condition 
of  liability,  that  the  statements  and  declarations  made  in  the 
application  are  true,  and  where  the  truth  of  such  statements 
forms  the  basis  of  the  contract. 

Under  this  view  of  the  contract  it  will  only  be  necessary  to 
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show  that  so  me  of  the  statements  were  untrue,  in  fact,  in  order 
to  sustain  the  defense.  Among  the  questions  and  answers  in 
writing,  which  constituted  a  part  of  the  application,  were  the 
following  questions,  numbered  as  follows :  No.  8.  Is  the  per- 
son's life  now  insured  and  if  so  for  how  much  ?  Answer.  Yes  ; 
in  the  Guardian  for  $10,000.  This  was  untrue.  It  was 
uncontradicted  that  his  life  was  then  insured  by  other  policies 
than  that  of  the  Guardian  Insurance  Company  for  $10,000, 
viz. :  In  the  Knickerbocker  Company  for  $15,000,  and  in 
the  JEtna  for  $10,000.  It  is  claimed  by  the  plaintiff's  counsel 
that  he  answered  correctly.  He  says  if  the  company  desired 
any  further  information  they  should  have  asked  him  "  if  he 
was  insured  in  other  companies."  The  question  called  not 
only  for  an  answer  as  to  insurance  generally,  but  the  specific 
amount  of  insurance.  In  that  respect  it  was  clearly  untrue. 
No.  17.  Has  the  person  had  any  serious  illness,  local  disease 
or  personal  injury,  and  if  so  of  what  nature?  Answer.  No; 
except  slight  fracture  of  the  leg,  about  twenty  years  ago. 
This  the  assured  answered  by  a  simple  and  unqualified  nega- 
tive excepting  the  personal  injury  of  a  fractured  leg  twenty 
years  prior  to  the  time  of  his  answer.  The  evidence  seems 
to  me  to  be  conclusively  established  that  the  applicant  had 
been  suiferingfor  along  time  prior  to  the  time  of  his  applica- 
tion with  a  serious  illness,  and  that  the  disease  was  local. 
The  defendant,  Mrs.  Schott,  and  wife  of  the  applicant,  states 
"  he  had  been  ailing  for  fifteen  years.  The  whole  trouble 
seemed  to  be  in  his  bowels,  for  which  complaint  he  had  con- 
sulted several  physicians,  and  though  attending  to  business 
hardly  able  to."  If  any  thing  can  be  proved  as  a  matter  of 
medical  science  I  think  it  is  established  that  he  had  some 
chronic  disease  of  the  bowels,  which  manifested  itself  by 
alternate  attacks  of  diarrhoea  and  constipation.  The  evidence 
is  pretty  clear  to  show  that  Schott  had  also  had  severe 
illness  known  as  stricture  of  the  rectum,  chronic  irritability 
of  the  mucous  lining  of  the  large  intestines,  especially  of  the 
rectum.  As  to  some  of  these  diseases,  however,  there  may  be 
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some  question  of  fact  as  to  their  specific  character  and  techni- 
cal definition,  but  there  seems  to  be  no  room  for  doubt  that 
he  had  been  afilicted  for  many  years  with  disease  of  the 
bowels,  and  that  his  constitution  had  been  seriously  impaired 
by  such  disease.  It  is  very  difficult  to  believe,  from  all  the 
evidence  in  the  case,  that  Schott  "  was  in  all  respects  a  first- 
class  healthy  risk,"  on  which  the  issue  of  a  policy  was  recom- 
mended. This  being  so,  and  the  answer  to  the  above  ques- 
tions being  shown  to  be  untrue  by  the  express  terms  of  the 
agreement  in  the  application  and  of  the  policy  itself,  the 
company  is  not  liable  for  the  amount  insured,  or  any  part 
thereof. 

There  must  be  judgment  for  the  defendant,  The  Equitable 
Life  Insurance  Society  of  the  United  States. 
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SUPKEME  COURT. 

IN  THE   MATTER  OF   WILLIAM  .N".  LOEW,  an   attorney   and 
counsellor  at  law. 

An  attorney  disbarred. 
General  Term,  May,  1875. 
Before  DAVIS,  P.  J.,  DANIELS  and  DONOHUE,  JJ. 

MOTION  to  strike  the  name  of  "William  1ST.  Loew  from  the 
roll  of  attorneys  and  counsellors  of  the  supreme  court,  New 
York,  and  disqualify  him  from  acting  as  such. 

George  F.  da  J.  C.  Julius  Langbein,  for  motion. 

James  C.  Carter,  George  F.  Seymour  &  John  L.  Lindsay, 
opposed. 

In  the  month  of  June,  1874,  an  action  was  brought  in  the 
marine  court  of  the  city  of  ]S"ew  York,  by  Joseph  Bernard, 
through  his  attorney,  J.  C.  Julius  Langbein,  Esq.,  against 
Charles  Leo  and  August  Kalb,  to  recover  the  sum  of  $643.46 
loaned  and  advanced  to  said  defendants  and  for  their  use  and 
benefit.  The  defendants  appeared  by  William  N.  Loew  as 
their  attorney,  and  served  an  answer.  This  answer  was 
returned  by  the  plaintiffs'  attorney  with  the  following  words 
indorsed  thereon,  viz. :  "  The  within  answer  is  hereby  returned 
for  the  reason  that' the  verification  therein  is  insufficient,  inas- 
much as  the  same  does  not  state  it  is  true  to  the  knowlege  of 
the  defendant,  as  required  by  section  157  of  the  Code  of 
Procedure  and  existing  decisions."  The  verification  which 
was  returned  stated  that  one  of  the  defendants  "  has  read  the 
foregoing  answer  and  knows  the  contents  thereof,  except  as 
to  the  matters  therein  stated  upon  information  and  belief,  and 
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as  to  those  matters  he  believes  them  to  be  true."  The  plain- 
tiffs' attorney,  after  returning  the  answer  for  the  reasons 
aforesaid,  entered  up  judgment  as  for  want  of  an  answer  and 
issued  execution  thereon  to  the>  sheriff,  whereupon  Loew,  as 
the  attorney  for  the  defendants,  procured  an  order  to  show 
cause,  with  a  stay  of  proceedings,  why  the  answer  served 
should  not  stand  and  be  accepted  and  taken  by  plaintiffs' 
attorney  as  valid  and  good,  and  the  judgment  entered  as  if 
by  default  be -vacated  and  set  aside;  and  in  support  of  that 
motion,  upon  the  argument  thereof,  Loew  charged  in  open 
court  that  George  F.  Langbein,  or  J.  0.  Julius  Langbein,  his 
brother,  erased,  or  by  some  one  in  their  office,  caused  to  be 
erased  the  words  "to  be  true  to  his  own  knowledge"  from  the 
copy  of  the  answer  served  ;  that  those  words  were,  to  his  own 
knowledge,  interlined  in  the  copy  of  the  answer  served, 
before  and  at  the  time  of  its  service  upon  the  plaintiffs'  attor- 
neys, and  that  said  copy  answer  was  returned  so  erased  for 
the  purpose  of  entering  judgment.  The  Messrs.  Langbein, 
after  recovering  from  their  surprise,  charged  Loew  with  having 
made  said  erasure,  and  further,  that  he  had  made  his  charge 
against  them  or  their  clerk  for  the  purpose  of  screening  him- 
self from  his  mistake  in  having  carelessly  and  negligently 
omitted  the  words  "  to  be  true  to  his  own  knowledge,"  in  the 
verification  of  the  copy  answer. 

Mr.  justice  JOACHIMSEN,  before  whom  the  motion  was 
heard,  upon  motion  of  the  Messrs.  Langbein,  first  made  an 
order  referring  the  charges  to  Mr.  Albert  Stickney,  counsellor 
at  law,  to  take  evidence  and  proofs  concerning  the  charge  so 
made  of  falsifying  the  copy  answer  served,  by  making  the 
erasure  in  the  verification  and  then  returning  it  to  defendants' 
attorney  as  not  properly  verified,  and  entering  judgment 
as  if  there  was  a  failure  to  answer;  and  directing  further, 
that  the  referee  report  to  a  general  term  of  the  marine  court, 
with  his  decision  thereon,  when  the  court  would  dispose  of 
the  question  of  the  costs  and  expenses  of  the  proceeding. 
He  then,  by  another  order,  granted  leave  to  the  defendant 
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to  serve  answer,  with  an  amended  verification,  upon  payment 
of  ten  dollars  costs  of  the  motion  and  the  expenses  attending 
the  judgment  and  execution  and  the  sheriff's  fees,  which  was 
in  effect  deciding  the  motion  on  the  merits  in  favor  of  the 
plaintiff,  but  indulging  the  defendants'  attorney,  on  terms, 
with  leave  to  amend  the  defective  verification.  The  referee 
reported  as  his  opinion,  that  the  words  "  to  be  true  to  his  own 
knowledge  "  were  not  in  the  verification  in  the  copy  of  the 
answer  served,  when  it  was  served  on  June  15,  1874 ;  that 
these  words  were  not  erased  by  either  George  F.  Langbien  or 
J.  C.  Julius  Langbien,  or  by  any  person  in  their  office ;  that 
that  erasure  was  simulated  by  William  N.  Loew,  with  the 
intent  of  charging  that  these  words  had  originally  been  there 
written  when  the  copy  answer  had  been  served,  and  of  further 
charging  that  those  words  had  thereafter  been  fraudulently 
erased  by  some  one  in  the  office  of  the  Langbein  Brothers, 
with  the  wrongful  intent  and  purpose  of  returning  that  copy 
answer  as  if  it  had  been  properly  verified.  The  general  term 
of  the  marine  court,  in  February,  1875,  SHEA,  C.  J.,  ALKEE 
and  GROSS,  JJ.,  chief  justice  SHEA  delivering  the  opinion, 
decided  "  that  the  evidence  and  proofs  taken  by  the  referee 
show,  beyond  doubt,  that  the  charge  made  by  Loew  in  open 
court  against  the  Langbien  Brothers  and  those  employed  in 
their  office,  especially  J.  C.  Julius  Langbien,  the  attorney  for 
the  plaintiff  in  this  action,  was  untrue,  and  was  a  malicious 
device,  recklessly  set  afoot,  to  do  those  gentlemen  a  great  and 
undeserved  injury  in  their  character  and  reputation  as  mem- 
bers of  the  bar  and  as  members  of  this  community;  that  the 
opinion  of  the  referee  be  confirmed,  and  that  an  order  be 
entered  in  due  form  enforcing  the  appropriate  civil  remedy 
under  the  provisions  of  the  statute,  and  that  the  court  impose 
a  fine  of  $480  upon  the  said  William  N.  Loew,  to  be  paid  by 
him  to  the  said  J.  (J.  Julius  Langbien  as  and  for  his  indem- 
nity, and  to  satisfy  his  costs  and  expenses  upon  and  concern- 
ing the  said  reference  and  in  his  behalf,  and  that  said  William 
N.  Loew  be  imprisoned  in  the  proper  jail  in  default  of  paying 
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and  until  lie  pay  the  same."  Upon  the  papers  and  proceed- 
ings had,  a  motion  was  made  to  the  general  term  of  the 
supreme  court  to  strike  the  name  of  William  N.  Loew  from 
the  roll  of  attorneys  and  counsellors  at  law,  upon  which 
application  the  general  term  decided  as  follows,  Judge 
DANIELS  writing  the  opinion  : 


J.  —  This  application  has  been  made  npori 
charges  involving  gross  professional  misbehavior.  It  is 
alleged  that  an  answer  was  served  by  William  N".  Loew,  an 
attorney,  in  an  action  in  the  marine  court,  on  the  last  day 
allowed  for  that  purpose,  with  so  defective  a  verification  as  to 
justify  the  plaintiff's  attorney  in  refusing  to  receive  it,  and 
to  enter  up  judgment  by  default.  The  words  omitted  were, 
"  to  l>e  true  to  his  own  knowledge"  from  the  form  prescribed 
by  the  Code,  and  their  absence  rendered  the  verification 
materially  defective.  The  charge  was,  that  after  the  answer 
was  returned,  for  the  reason  of  the  defect,  an  erasure  was 
made  between  the  lines  where  the  clause  might  appropriately 
have  been  inserted,  for  the  purpose  of  claiming  that  the 
answer  had  been  correctly  verified  ;  and  that  the  clause  was 
erased  by  the  plaintiffs'  attorneys  in  the  action,  so  that  they 
could  return  the  answer,  and  enter  their  judgment  by  default. 
And  that  use  was  made  of  the  answer  in  the  marine  court 
by  William  N.  Loew,  on  a  motion  to  set  aside  the  default 
taken  in  the  case  ;  upon  that  hearing,  a  reference  was  ordered 
to  ascertain  the  facts,  and  upon  the  proceedings  thereupon 
had,  and  the  affidavits  produced  in  support  of,  and  against 
the  present  application,  this  case  has  been  heard  without 
objection  in  this  court. 

The  evidence  was  orally  taken  before  the  referee,  and, 
after  a  careful  consideration  of  it,  he  concluded  that  the  words 
were  not  in  the  verification  of  the  answer  when  it  was  served  ; 
and  that  the  erasure  afterward  appearing  upon  the  paper 
between  the  lines,  where  it  was  affirmed  they  had  been  writ- 
ten, was  made  by  William  N.  Loew,  with  the  design  of  using 
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the  paper  as  the  foundation  of  the  charge  that  it  had  been 
mutilated  by  the  plaintiffs'  attorneys  and  then  returned,  so 
that  they  could  enter  their  judgment  by  default;  and  that  he 
did  make  that  charge  upon  it,  and  applied,  for  that  reason,  to 
set  aside  the  judgment ;  and  for  an  order  that  the  answer 
should  be  allowed  to  stand  as  properly  served. 

That  the  clause  in  question  was  omitted  from  the  copy  of 
the  answer  which  was  served,  at  the  time  it  was  copied, 
was  clearly  shown.  But  on  the  part  of  William  1ST.  Loew  it 
was  maintained  that  the  omission  was  both  observed  and 
supplied  before  any  service  of  it  was  made.  The  evidence  in 
support  of  that  position  was  wholly  given  by  William  N". 
Loew,  and  his  clerk  Infeld,  at  the  time  in  his  office.  They 
both  stated  that  the  absence  of  the  clause  was  discovered  in 
comparing  the  copy  with  the  answer  as  it  had  been  sworn  to, 
and  that  the  clerk  then  and  there  inserted  it.  This  evidence, 
however,  was  impaired  by  that  given  by  Levy,  another  occu- 
pant of  the  same  office,  who  stated  that  he  observed  William 
N.  Loew  and  his  clerk  comparing  the  papers,  but  heard  noth- 
ing said  about  supplying  any  omission,  and  said  nothing 
indicating  the  performance  of  such  an  act.  It  was  also  in 
conflict  with  the  fact  assumed  in  the  marine  court  by  chief 
justice  SHEA,  when  the  motion  to  be  relieved  from  the  default 
was  argued,  and  by  the  referee,  from  an  inspection  of  the 
erasure,  that  the  erased  space  was  not  sufficiently  extended 
to  contain  the  omitted  clause.  How  satisfactorily  that  fact 
appeared  from  the  erased  space,  this  court  has  no  means  of 
determining,  because  the  paper  has  not  been  before  it.  By 
some  means  the  copy  answer  has  disappeared,  so  that  it  could 
not  be  produced  upon  the  hearing  of  this  application.  But 
in  its  absence,  it  may  be  presumed  as  the  statement  of  the 
fact  was  made  by  the  chief  justice  of  the  marine  court,  in  the 
presence  of  William  ]N".  Loew,  and  his  attention  was  particu- 
larly directed  to  it,  and  no  assertion  to  the  contrary  was  then 
made,  that  it  was  supported  by  the  appearance  of  the  paper. 

Further  evidence  was  given  in  his  behalf  by  another  occu- 
VOL.  L  48 
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pant  of  the  same  office,  named  Lowenthal,  who  stated  that 
he  was  present  when  the  answer  was  returned,  and  took  it 
out  of  the  hands  of  Levy,  who  had  received  it,  and  then, 
discovered  the  erasure.  If  this  were  true,  the  fact  would  go 
far  to  sustain  the  statement  of  William  N.  Loew  and  his 
clerk.  But  on  this  subject  Lowenthal  stands  alone,  but 
Levy  does  not  state  that  he  saw  any  erasure,  or  even  looked 
for  any.  And  the  answer  remained  in  Lowenthal's  hands 
until  Loew,  who  soon  entered  the  office,  received  it  from  him, 
and  afterwards  retained  it  until  it  was  produced  by  him  on 
the  motion  in  the  marine  court.  But  the  evidence  of  Low- 
enthal was  given  with  such  apparent  malignity  towards  the 
plaintiffs'  attorneys  in  the  action  in  which  the  answer  was 
served,  as  very  materially  to  detract  from  his  credit  as  a 
witness,  and  in  addition  to  that  he  was  so  effectually 
impeached  by  proof  of  his  bad  character,  that  even  William 
N.  Loew  does  not  insist  upon  his  statement  as  reliable.  What 
he  swore  to  may  be  practically  regarded  as  out  of  the  case, 
affording  for  that  reason  no  support  whatever  to  the  respond- 
ent in  this  statement  as  a  witness.  And  to  the  respondent 
himself  some  evidence  of  that  general  nature  was  given,  but 
not  of  itself  sufficient  to  amount  to  an  actual  impeachment. 
But  George  and  Julius  Langbein,  and  their  clerk  who  copied 
the  answer  before  it  was  returned,  and  whose  characters 
were  in  no  way  assailed,  each  testified  positively  that  the 
omitted  clause  was  not  in  the  verification,  and  that  no  erasure 
whatever  appeared  on  the  paper.  This,  with  the  extent  of 
the  erasure,  was  sufficient  to  show  that  Infeld  must  have  been 
mistaken  in  his  recollection  that  the  clause  was  added  before 
the  copy  answer  was  served,  and  so  renders  it  highly  probable 
that  the  erasure  upon  the  paper  was  made  by  William  N. 
Loew,  after  he  received  it  from  Lowenthal,  as  Levy  said  he 
did,  and  before  he  produced  it  in  the  marine  court  on  the 
application  there  made  by  him. 

It  is  true  that  the  denial  of  William  N.  Loew  cannot  be 
excused  on  the  ground  of  mistake.     But  as  it  was  improbable 
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from  the  extent  of  the  erasure  that  it  could  have  contained 
the  omitted  clause,  and  the  evidence  given  to  show  its  absence 
from  the  verification  when  the  answer  was  served  and  returned 
was  so  direct  and  positive  by  these  unimpeached  witnesses, 
his  statement  was  completely  disproved  and  overthrown. 
There  was  very  good  reason  for  believing  not  only  that  the 
clause  had  been  omitted  and  the  erasure  afterwards  purposely 
made  by  William  N.  Loew  for  the  fraudulent  purpose  alleged, 
but  that  he  afterwards  swore  intentionally  false  for  the  pur- 
pose of  shielding  himself  from  its  natural  consequences. 
Both  the  referee  and  the  marine  court,  at  general  term, 
have  adopted  and  expressed  this  view  of  the  case.  And  there 
seems  to  be  no  escape  from  it  in  any  rational  view  which  can 
be  taken  of  the  evidence  and  the  facts  established  by  it.  The 
conclusion  is  one  which  it  would  be  agreeable  to  avoid  if 
that  could  be  reasonably  done.  But  as  the  case  stands  there 
appears  to  be  no  other  reasonable  alternative,  and  as  long 
as  that  is  the  fact  the  application  should  be  allowed  to  prevail, 
for  it  clearly  presents  a  case  of  such  misconduct  as  is  within 
the  statute  upon  this  subject.  That  provides  that  attorneys 
and  counselors  may  be  removed,  or  suspended,  who  shall  be 
guilty  of  deceit,  malpractice  or  misdemeanor  (1  R.  S.  [5th 
ed.~],  400,  sec.  82).  And  the  respondent's  conduct  has  been 
placed  by  the  proof  within  the  fair  import  of  those  terms 
(Matter  of  Percy,  36  N.  F.,  651,  in  which  it  was  held  that 
general  bad  character  was  sufficient  to  justify  expulsion  from 
the  legal  profession).  The  evidence  presents  a  case  of  deceit 
and  malpractice  of  a  very  gross  description,  and  for  that 
nothing  less  can  consistently  be  done  than  the  direction  of  an 
order  that  the  name  of  William  N.  Loew  be  stricken  from 
the  roll  of  attorneys  and  counsellors  of  this  court,  and  that 
he  be  disqualified  from  practicing  as  such,  and  that  his  license 
be  surrendered  to  the  clerk^  of  this  court,  and  canceled,  and 
that  he  pay  the  costs  and  expenses  of  this  application. 

DAVIS,  P.  J.,  and  DONOHUE,  J.,  concurred. 

Motion  granted  with  costs  and  expenses  accordingly. 
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SUPREME  COURT. 

THE   PEOPLE   ex  rel.  LIBBIE   HALPIN  agt.  GEOKGE  HOPEY, 
late  keeper  of  capitol. 

Motion  for  a  mandamus  against  tlie  late  keeper  of  the  state  capitol. 

The  keeper  of  the  state  capitol  at  Albany  cannot  be  compelled  by  man 
damus  to  give  a  separate  certificate  to  an  employe  for  services  in  clean- 
ing a  portion  of  the  capitol,  where  he  has  given  a  general  certificate  for 
all  the  employes,  the  applicant  included,  to  the  state  treasurer,  under 
the  act  of  1875,  chapter  634,  page  801. 

If,  according  to  usage,  the  keeper  has  drawn  from  the  treasurer  the 
amount  certified  to  be  due  the  applicant  by  the  production  of  the 
receipt  of  the  latter  in  his  possession,  the  applicant  has  his  remedy 
against  him  in  an  action  for  money  had  and  received. 

Albany  Circuit,  January,  1876. 
APPLICATION  for  a  mandamus. 
J.  W.  McNamara,  for  relator. 

Facts. 
On  the  trial  it  was  proven  : 

1.  That   between   January   1,   1875,   and   May   1,   1875, 
defendant  was  keeper  of  the  capitol  at  the  city  of  Albany. 

2.  That  the  relator,  at  the  instance  and  request  of  defend- 
ant, cleaned  the  assembly  chamber  and  other  parts  of  the 
said  capitol  on  ninety-one  different  days  between  the  said 
January  1  and  May  1,  1875. 

3.  That  on  the  7th  day  of  July,  1875,  the  relator  applied 
to  the  defendant  for  a  certificate  so  that  she  could  draw  the 
compensation  allowed  by  law  for  her  labor  from  the  state 
treasurer. 
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4.  That  the  defendant  made  out  the  certificate  or  receipt 
and  presented  it  to  the  relator  to  sign,  and  after  she  had 
signed  it  took  it  to  sign  as  a  witness. 

5.  That  after  defendant  had  signed  said  certificate  as  a 
witness  he  did  not  deliver  it  to  relator,  although  she  demanded 
it  of  him. 

6.  That  the  receipt  was  the  form  of    "  certificate "  pre- 
scribed by  the  treasurer  to  be  signed  by  the  laborer  and 
witnessed  by  Hopey  (see  Hopey's  evidence,  folio  7). 

7.  That  the  treasurer  would  not  pay  relator  unless   she 
presented   such   a   receipt    witnessed  by  Hopey  (see  Milktf 
testimony,  folio  20). 

I.  As  the  defendant  claims  the  only  question  to  be  deter- 
mined is,  did  the  defendant  issue  or  deliver  to  the  relator  a 
certificate  as  required  by  law  ?  We  say,  he  did  not,  and  that 
the  court  should  compel  him  by  mandamus  to  issue  and 
deliver  such  certificate. 

1.  The  act   (chap.   634,   Sess.   Laws,  1875)   requires   the 
treasurer  to  pay  (sec.  1)  not  "  on  the  warrant  of  the  comp- 
troller   but   upon    the    certificate    of    the    keeper    of    the 
capitol"  (sec.  1,  p.   801,   capital  expenses),  the  salaries  of 
"women  employed  in  cleaning    the   chambers   and  rooms 
adjoining  the  senate  and  assembly  chambers."     The  filing, 
therefore,    with   the   comptroller   of   the   general   certificate 
introduced  in  evidence  was  not  a  compliance  with  the  law 
and  was  not  so  considered,  so  far  as  it  appears,  by  defendant, 
the  treasurer  or  the  comptroller. 

It  clearly  appears  that  the  relator  could  not  draw  the 
money  unless  she  presented  the  receipt  which  defendant 
refused  to  deliver  to  her  (see  testimony  of  Hopey  and 
Milks,  folios  7  and  20). 

2.  The  practice  was  to  give  some  evidence  to  each  indi- 
vidual of  the  number  of  days  she  worked,  and,  upon  presenta- 
tion of  that  evidence,  the  treasurer  paid  (see  testimony  of 
Hopey  and  Milks,  folios  10  and  20). 

3.  It  is  not  pretended  by  the  defendant's  counsel  that  there 
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ever  was  a  delivery  of  the  receipt  or  "  certificate  "  in  evi- 
dence to  the  relator.     The  defendant  himself  testifies  : 

Q.  After  witnessing  it  (receipt)  you  refused  to  give  it  to  her  ? 
A.  Yes,  I  kept  it;  I  refused  to  give  it  to  her  (folio  11). 

II.  The  relator  has  no  legal  remedy  except  by  mandamus. 

1.  She  could  not  recover  from  defendant  for  the  reason 
that  he  acted  as  an  officer  and  is  not  personally  liable. 

2.  The  fact  that  after  these  proceedings  have  been  com- 
menced  the   defendant  induces  the   treasurer  to   pay   him 
ninety-one  dollars,  on  a  certificate  which  was  never  issued, 
does  not  give  the  relator  an  action  against  defendant.     He 
has  not  converted  her  money — he  has  not  even  converted 
her  certificate   or  receipt  for    the   reason   that   it   had   no 
valid  existence  until  it  was  witnessed  by  defendant  and  deliv- 
ered to  relator.     It  was  his  name  which  made  it  valuable. 

III.  The  defendant's  counsel  claims  that  the  writ  can  do  us 
no  good  for  the  reasons :  f  v 

First.  That  the  amount  has  been  paid  to  Hopey. 

Second.  "  That  the  money  appropriated  for  this  specific 
purpose  is  exhausted  by  payment  on  the  certificate  and 
receipt  above  mentioned." 

1.  In  answer,  we  say  that  there  has  been  no  payment  —  no 
legal  payment,  and   there   is  no  evidence  that   the  money 
appropriated  has  been  exhausted  ;  $16,000  were  appropriated, 
not  to  pay  Libbie  Halpin  but  to  pay  all  the  men  and  women 
referred  to,  and  there  is  no  evidence  before  the  court  in  this 
case  that  a  single  dollar  has  been  paid  to  any  person  from 
that  fund.      So  far  as  this  case  is  concerned,  that  fund   is 
intact  —  on  hand. 

2.  Again,  if  the   treasurer   claims  that  he  has   paid,  he 
would  have  to  show  that  he  paid  in  good  faith  if  it  was  ever 
necessary  to  apply  for  a  mandamus  to  compel  him  to  pay. 
The  treasurer  shows   that  he  had  notice  (Milks'  testimony, 
folios  20  and  21)  not  to  pay.     If  he  paid,  he  paid  at  his  peril. 
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E.  Newcomb,  for  defendant. 

The  defendant  was  the  keeper  of  the  capitol  in  the  city  of 
Albany,  prior  to  May  1st,  1875 ;  as  such,  employed  women 
in  cleaning  the  building,  etc.  The  relator  was  an  employe, 
and  entitled  to  one  dollar  per  day  for  ninety-one  days1  service 
under  "  the  appropriations  for  certain  expenses  of  govern- 
ment," passed  June  21,  1875  (see  Session  Laws  of  1875, 
p.  801,  marginal  note,  capitol  expenses).  "  Said  salaries  shall 
be  paidupon  the  certificate  of  the  keeper  of  the  capitol." 

The  relator  on  the  14th  day  of  July,  1875,  obtained  an 
alternative  writ  of  mandamus,  to  which  a  return  was  filed, 
and  a  plea  to  said  return. 

On  the  trial  of  the  issue  at  circuit,  the  defendant  pro- 
duced, and  same  was  received  in  evidence,  the  certificate 
to  the  comptroller  of  the  state  of  the  number  of  days'  service 
the  relator  performed.  This  certificate  was  with  many  other 
employes'  names  included  in  one  paper. 

Next,  the  defendant  produced,  and  same  was  received 
in  evidence,  the  receipt  signed  by  the  relator,  and  the  moneys 
paid  thereon  by  the  state  treasurer  to  George  Hopey. 

Upon  this  state  of  facts,  the  defendant  insists  that  the  relief 
sought  by  this  issue  should  be  denied,  with  costs. 

That  it  was  such  a  certificate  is  fully  answered  by  the  fact 
that  the  comptroller  treated  it  as  such,  the  state  treasurer 
treated  it  the  same,  and  paid  the  money  by  virtue"  thereof. 

The  law  does  not  direct  the  certificate  to  be  delivered  to 
the  women  employed  (see  law  above  cited). 

The  result  of  the  mandamus,  if  issued,  must  convince  the 
court  that  the  law,  so  far  as  Hopey  is  interested,  or  is  an 
officer  of  the  law  to  carry  out  the  provisions  of  the  statute, 
that  he  has  complied.  Suppose  the  mandamus  issues. 
Hopey  thereunder  issues  a  certificate,  the  relator  presents 
the  certificate  to  the  comptroller,  then  the  court  compels  the 
comptroller  to  issue  his  warrant  upon  the  treasurer.  The 
Btate  treasurer  has  a  similar  process  of  mandamus  served 
upon  him.  The  answer  to  the  alternative  writ  by  the 
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treasurer  is  payment.  Then,  again,  that  the  money  appro- 
priated for  this  specific  purpose  is  exhausted  by  payment  on 
the  certificate  and  receipt  above  mentioned. 

It  seems  very  clear  to  defendant's  counsel  that  the  judg- 
ment asked  must  be  denied,  with  costs.  For  there  cannot 
be  found  either  in  law  or  common  sense  that  what  has  been 
done  must  be  again  done,  when  the  first  act  was  rightly 
done.  Submitted. 

WESTBROOK,  J.  —  The  relator  had  worked  at  cleaning  the 
assembly  chamber  and  other  rooms  ninety-one  days.  By  the 
act  of  1875  (chapter  634,  page  801),  the  state  treasurer  is  to 
pay,  "upon  the  certificate  of  the  keeper  of  the  capitol," 
money  thus  earned.  The  relator  asks  for  a  peremptory 
mandamus  to  compel  the  giving  of  such  a  certificate. 

The  respondent  claims  that  the  certificate  has  been  given, 
and  asks  that  the  application  be  deniec(. 

The  facts  are  that,  according  to  usage,  a  certificate  has  been 
given  of  all  the  work  done,  by  whom,  and  the  amount  due 
each,  that  due  plaintiff  being  also  specified.  This  certificate 
has  been  delivered  to  the  treasurer.  The  relator  signed 
a  receipt  for  the  amount  specified  in  the  certificate  and 
delivered  it  to  Hopey,  who  has  retained  it  and  drawn 
the  money  thereupon.  This  is  according  to  usage,  the 
receipt  in  the  possession  of  the  keeper  being  regarded 
as  a  power  of  attorney  to  him  to  draw  the  money  and 
then  pay  it  to  the  person  entitled.  The  certificate  required 
by  the  act  and  practice  has  been  given,  and  the  particular 
relief  asked  in  this  proceeding,  a  mandamus  to  compel 
a  certificate  to  be  given,  must  be  denied.  There  is  no 
difficulty  in  maintaining  a  personal  action  against  Hopey. 
He  drew  the  money  for  her  upon  her  receipt,  and  if  by 
no  agreement  made  with  the  relator  he  is  entitled  to  it, 
he  is  liable  in  an  ordinary  action  for  money  had  and  received. 

Understanding  that  costs  are  within  the  discretion  of 
the  court,  I  will  not  give  costs  upon  this  application. 
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SUPREME  COURT. 

SOLON  WILDER,  Supervisor  of  the  Fourth  Ward,  agt.  ORRIN 
O.  BUTTERFIELD  et  al. 

Collector^  bond  for  teases  —  its  execution  —  sufficiency  —  liability  of  sureties  — 

lien  of  bond. 

A  collector's  bond,  executed  by  him  and  approved  by  the  supervisor  of  the 
town  or  ward,  for  the  collection  of  taxes,  is  not  void  because  the  collec- 
tor's name  was  not  inserted  in  the  indebtedness  clause  of  the  penal 
part  of  the  bond.  The  collector  signed  the  bond  and  delivered  it,  which 
was  sufficient. 

Nor  is  the-  bond  void  by  reason  of  there  being  no  seal  to  the  collector's 
name.  His  adoption  of  the  seal  of  one  of  the  sureties,  which  he  had 
a  right  to  do,  was  sufficient. 

Nor  is  the  bond  void  for  the  reason  that  the  condition  of  the  bond  does  not 
state  the  amount  of  the  taxes,  —  where  it  appeared  that  the  blank  was 
left  unfilled,  evidently  by  mistake,  but  the  penal  part  of  the  bond  was 
in  double  the  amount  of  taxes  named  in  the  roll,  and  the  bond,  by 
its  terms,  was  only  to  be  void  in  case  the  collector  "  shall  faithfully 
execute  the  duties  of  collector." 

When  the  bond,  in  its  terms,  is  a  substantial  compliance  with  the  statute, 
and  when  filed  with  the  approval  of  the  supervisor  indorsed  thereon,  it 
becomes  a  lien  upon  the  property  of  the  persons  executing  it.  That  is, 
the  statute  says:  "  Every  such  bond  shall  be  a  lien  on  all  the  real  estate 
held  jointly  or  severally  by  the  collector  or  his  sureties  within  the 
county  at  the  time  of  filing  thereof." 

The  collector's  bond  in  this  case  was  filed  December  7,  1874.  One  of  the 
sureties  sought  to  be  charged  in  this  action  on  the  bond,  for  the  default 
of  the  collector  in  not  paying  over  the  taxes  collected,  executed  a 
mortgage  to  his  brother  on  the  30th  of  November,  1874,  to  secure  the  sum 
of  $15,000.  It  was  signed,  sealed  and  acknowledged  by  the  mortgagor 
and  delivered  to  the  mortgagee  on  that  day,  but,  owing  to  the  sickness  of 
the'  mortgagor's  wife,  she  did  not  then  execute  the  mortgage,  and 
the  mortgagee  laid  aside  the  mortgage  in  his  safe  until  the  mortgagor's 
wife  should  be  able  to  execute  and  acknowledge  it,  which  she  did  on  the 
15th  of  January,  1875,  and  on  that  day  the  mortgagee  had  it  recorded  in 
the  county  clerk's  office. 
VOL.  L  49 
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The  question  arose  as  to  whether  the  mortgage  which  was  delivered  as  a 
valid  security  to  the  mortgagee  on  the  30th  November,  1874,  or  the 
collector's  bond,  filed  on  the  7th  December,  1874,  took  priority  as  a  lien? 
Held,  that  the  mortgage  took  precedence  as  a  prior  eqiiitable  lien. 

It  must  be  regarded  as  settled  by  authority  that  an  unregistered  mortgage 
creates  a  prior  lien  to  a  judgment,  and  a  collector's  bond  filed  has 
no  greater  lien  under  the  statute  than  a  judgment. 

It  appeared  from  the  evidence  that  there  was  advanced  on  the  mortgage 
by  the  mortgagee  to  the  mortgagor,  prior  to  the  7th  of  December,  1874, 
the  sum  of  $10,000.  The  other  $5,000,  rested  in  parol  agreement,  prior 
to  January  15,  1875. 

It  was  held,  that  the  equitable  lien  of  the  mortgage  could  only  be  upheld  to 
the  extent  of  the  actual  advances  made  ($10, 000)  by  the  mortgagee,  prior 
to  the  filing  of  the  collector's  bond,  and  that  the  other  $5,000  attached 
to  the  interest  held  by  the  mortgagor  and  surety  at  the  time  of  the  filing 
of  the  bond,  and  was  subsequent  to  the  plaintiff 's  lien. 

It  appeared  that  there  were  three  sureties,  with  the  collector,  who  signed 
his  bond,  to  wit,  P.,  A.  and  B.,  and  that  P.  and  A.  were  copartners 
doing  a  banking  business  under  the  firm  name  of  P.  &  Co.  That  prior 
to  the  execution  of  the  collector's  bond,  P.  &  Co.  entered  into  an  agree- 
ment with  the  collector  that  the  latter  should  deposit  the  taxes  collected 
by  him,  from  time  to  time,  with  the  firm  of  P.  &  Co.,  and  for  doing  so 
they  would  allow  him  a  certain  sum  as  interest,  and  would  become  sure- 
ties, individually,  upon  his  bond.  This  agreement  was  carried  out,  and 
after  the  collector  had  collected  and  deposited  a  large  portion  of  the 
taxes  as  agreed,  P.  &  Co.  failed  and  became  bankrupt,  having  converted 
to  their  own  use  and  benefit  the  whole  of  the  taxes  thus  deposited  with 
them,  and  these  funds  were  not  traceable  in  the  hands  of  the  firm  or  in 
their  assets,  nor  elsewhere. 

Held,  that  P.  and  A.  by  entering  into  such  an  agreement  with  the  collector, 
which  was  void  as  against  public  policy,  thus  aided  him  in  committing 
a  breach  of  trust,  and  in  putting  it  out  of  his  power  to  execute  the 
duties  of  collector,  as  they  severally  had  by  their  bond  to  the  super- 
visor undertaken  he  should. 

Held,  also,  that  the  appropriation  of  the  taxes  by  P.  and  A.  to  their  own 
use,  under  the  circumstances,  placed  them  personally  in  equity,  in  the 
position  of  principal  debtors ;  therefore,  the  property  subjected  to  the 
lien  of  the  bond,  belonging  to  the  collector,  to  P.  and  A.,  or  either  of 
them,  ought  to  be  sold  in  enforcement  and  foreclosure  of  the  liens 
caused  by  filing  the  bond,  before  any  sale  of  the  other  obligor's  real  estate. 
If  a  deficiency  should  remain  after  such  first  sale,  then  the  real  estate 
of  the  other  obligor  should  be  sold. 

Jefferson  Special  Term,  July  1,  1875. 
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THE  plaintiff  is  supervisor  of  the  Fourth  ward  of  the  cit] 
of  "Watertown.  In  1874  the  defendant  Butterfield  was 
elected  collector  of  taxes,  and  in  the  fall  of  that  year  was 
notified  that  the  assessment  roll  and  warrant  for  collection  of 
the  taxes  of  the  ward  were  in  the  hands  of  Louis  L.  Phillips, 
as  supervisor,  who  was  then  the  supervisor  of  said  ward  ;  the 
defendant  Butterfield  took  measures  to  obtain  the  necessary 
statutory  bond,  and  to  have  the  same  approved  by  the  super- 
visor, and  to  then  obtain  the  roll  and  warrant.  A  bond  was 
prepared  and  delivered  to  Phillips.  It  bears  date  December 
1,  1874,  being  a  printed  blank,  filled  up  and  executed  by  G. 
F.  Paddock,  Morrel  Andrews,  S.  Boon,  and  by  O.  D.  But- 
terfield, and  is  in  the  penal  sum  of  $40,500.  The  condi- 
tion of  the  bond  states  as  follows  :  "  Whereas  the  said  Orrin 
Butterfield,  as  collector  of  the  Fourth  ward,  has  this  day 
received  the  assessment  roll  of  said  city  for  the  purpose  of 
collecting  the  taxes  therein  named,  the  total  amount  of  which 

being dollars :  Now,  therefore,  if  the  said  Orrin 

Butterfield  shall  faithfully  execute  the  duties,  as  collector,  then 
this  obligation  is  to  be  void,  otherwise  of  force."  It  was 
witnessed  in  these  words  :  "  Sealed  and  delivered  in  presence 
of  L.  H.  Prentice."  In  the  penal  part  of  the  bond  are  these 
words,  to  wit :  "  Sealed  with  our  seals  and  dated  the  first  day 
of  December,  1874."  Three  seals  appear  attached  to  and 
impressed  upon  the  bond  opposite  the  four  signatures. 
Indorsed  upon  the  back  of  the  bond  are  found  these  words, 
to  wit :  "  Approved  by  Lewis  F.  Phillips,  sup.  Fourth  ward," 
which  were  placed  there  by  Phillips,  as  supervisor,  when  he 
received  the  bond  and  delivered  the  assessment  roll  and 
warrant.  Below  the  indorsement  are  written,  viz.  :  "  Filed 
Deer.  7,  1874,"  in  the  handwriting  of  Geo.  Cole,  then  the 
deputy  of  the  clerk  of  Jefferson  county.  There  are  four  wards 
in  the  city  of  Watertown,  each  of  which  has  a  supervisor. 
There  is  no  other  supervisor  in  said  city,  nor  other  officer 
known  as  a  city  supervisor.  The  persons  who  executed  the 
bond  knew  these  facts  at  the  time  of  execution  of  the  bond, 
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were  residents  of  the  city.  The  assessment  roll  and  warrant 
were  in  usual  and  proper  form.  The  collector  collected  the 
taxes  in  the  usual  manner,  and  daily,  as  he  made  collections, 
deposited  the  taxes  with  Paddock  and  Andrews,  then  doing 
business  as  bankers  in  said  city  under  the  firm  name  of  G. 
F.  Paddock  &  Co.  That  firm  suspended  in  January,  1875, 
and  their  assets  passed  into  the  hands  of  Upham  and  others 
as  assignees  in  bankruptcy.  The  taxes  were  due  February, 
1875,  from  collector  to  the  county  treasurer,  were  not  paid,  and 
proper  demand  was  made,  and  proper  affidavits  made,  and  the 
treasurer  duly  issued  his  warrant ;  and  there  remained  unpaid, 
by  the  collector  at  time  of  commencement  of  this  action, 
the  sum  of  $16,883.61,  and  interest  from  February  1,  1875, 
the  deficiency  for  which  the  county  treasurer  issued  his 
warrant. 

A  contest  arises  between  the  plaintiff  and  the  defendant, 
supervisor  of  Third  ward,  as  to  which  bond  was  filed  first. 
Much  evidence  was  given  upon  that  question,  though  it  is 
not  very  definite,  the  fact  will  be  found  that  the  Fourth  ward 
bond  was  filed  in  the  clerk's  office  in  the  early  part  of  the 
seventh  of  December,  and  antecedent  to  the  Tnird  ward  bond. 

The  bond  for  the  town  of  "Watertown  was  filed  December 
8,  1874.  The  defendant  Oscar  F.  Paddock  holds  a  mortgage 
of  $15,000  recorded  subsequent  to  the  bond,  and  upon  part 
of  G.  F.  Paddock's  real  estate.  A  dispute  arises,  and  there 
is  a  conflict  in  the  evidence,  as  to  whether  the  bonds  are  prior 
or  subsequent  to  the  lien  of  Oscar  Paddock's  mortgage. 
Emma  A.  Schley  holds  a  mortgage  of  $15,000,  executed  by 
Geo.  F.  Paddock  and  wife,  January  16,  1875,  recorded  Janu- 
ary 18,  1875,  upon  a  portion  of  Paddock's  real  estate,  which 
mortgage  is  subsequent  to  the  plaintiff's  lien,  and  it  is  con*- 
oeded  that  her  mortgage  is  valid  and  unpaid. 

Levi  II.  Brown,  for  plaintiff. 

D.  O'Brien,  for  defendant  Holden. 
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Lansing  &  Sherman,  for  defendants  Butterfield  and  Boon. 

Lansing,  Rogers  &  Dorwin,  for  Upham,  Moifatt  and 
Griffin. 

P.  C.   Williams,  for  Richardson. 

Wm.  Porter,  for  George  F.  Paddock. 

\ 
F.  W.  Hubbard,  for  Oscar  Paddock. 

A.  C.  Brack,  for  Emma  A.  Schley. 

HAKDIN,  J.  —  It  is  provided  by  s'ection  41  of  the  Revised 
Statutes  (vol.  1,  page  826,  5th  ed.  R.  S.),  that  every  person 
chosen  collector  shall  execute,  within  eight  days  after  he 
receives  notice  of  the  amount  of  taxes  to  be  collected  by  him, 
to  the  supervisof  of  the  town,  and  lodge  with  him,  a  bond 
with  one  or  more  sureties,  to  be  approved  of  by  such 
supervisor  in  double  the  amount  of  such  taxes,  conditioned 
for  the  faithful  execution  of  his  duties  as  such  collector. 

Section  42  provides  that  the  supervisor  shall  file  such 
bond  with  his  approval  indorsed  thereon,  in  the  office  of 
the  county  clerk,  who  shall  make  an  entry  thereof  in  a  book 
provided  for  that  purpose,  "in  the  same  manner  in  which 
judgments  are  entered  of  record ;  and  every  such  bond  shall 
be  a  lien  on  all  the  real  estate,  held  jointly  or  severally 
by  the  collector  or  his  sureties  within  the  county  at  the  time 
of  filing  thereof ;  and  shall  continue  to  be  such  lien  till  its 
condition,  together  with  all  costs  and  charges  that  may  accrue 
by  the  prosecution  thereof,  shall  be  fully  satisfied." 

The  bond  provided  for  by  these  sections  is  given  to  secure 
to  the  state  and  the  public  the  taxes  collected  in  pursuance 
of  law  for  public  purposes.  Such  bonds  are  given  every 
year  in  every  town  and  ward,  and  their  general  nature  and 
effect  must  be  quite  familiar  to  citizens,  and  presumptively 
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well  understood  by  the  collector  and  his  sureties,  joining 
with  him  for  the  purpose  of  enabling  him  to  receive  the 
assessment  roll  and  warrant,  and  to  secure  the  interests  of 
the  public. 

From  the  evidence  it  is  apparent  that  each  of  the  persons 
who  signed  the  bond  knew  that  Phillips  was  supervisor  of 
the  Fourth  ward,  and  as  sucli  had  possession  of  the  roll  and 
warrant,  and  that  to  enable  the  collector  to  get  possession  of 
them  and  proceed  with^the  collection  of  the  taxes,  the  bond 
in  suit  was  required  and  given ;  that  such  bond  must  be 
approved  by  the  supervisor  of  the  Fourth  wrard.  It  is  recited 
in  the  condition  of  the  bond  that  Butterfield  "  as  collector 
of  the  Fourth  ward,  has  this  day  received  the  assessment  roll 
of  said  city  for  the  purpose  of  collecting  the  taxes  therein 
named." 

The  assessment  roll  being  referred  to  in  the  bond,  it  is 
proper  to  consider  it  in  giving  effect  ,to  the  bond,  and  in 
giving  construction  of  it  and  the  acts  of  the  several  parties 
joining  in  its  execution.  By  such  reference  it  is  obvious  that 
the  parties  when  they  executed  well  understood  that  Phillips 
was  supervisor  of  the  Fourth  ward,  that  Butterfield  was  col- 
lector of  such  ward,  and  that  the  assessment  roll  and  taxes 
referred  to,  were  those  represented  by  the  roll  of  the  Fourth 
ward. 

Having  acted  upon  that  assumption  and  having  asked  the 
supervisor,  Phillips,  to  act  upon  it,  they  must  now  be  held 
concluded.  The  bond,  in  the  light  of  all  the  facts  surround- 
ing the  acts  of  the  parties  to  it,  sufficiently  refers  to  the 
duties  to  be  faithfully  performed  and  executed  by  Butterfield 
as  collector  of  the  Fourth  ward.  Those  duties  not  having 
been  executed  which  he  and  his  sureties  undertook  he  should 
execute,  by  paying  over  the  taxes  collected  by  him,  the  bond 
remains  in  force  as  to  the  collector  and  his  sureties,  notwith- 
standing some  slight  errors  in  description  of  the  office  of 
supervisor,  and  in  the  description  of  the  assessment  roll. 

The  three  sureties  only  are   named  in  the  indebtedness 
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clause  of  the  penal  part  of  the  bond,  and  the  sureties  there- 
fore object  to  the  validity  of  the  bond.  These  objections 
must  be  overruled.  Butterfield  signed  it  and  thereby, 
together  with  his  act  of  delivery  of  it  and  asking  the  approval 
of  it,  bound  himself  to  its  provisions.  It  was  riot  requisite 
that  his  name  should  appear  in  the  formal  part  in  order  to 
render  himself  liable  upon  it  (7  Cowen,  484 ;  16  N.  Y.,  447, 
451).  The  liability  of  his  sureties  was  not  increased  or 
varied  by  his  signing,  and  they  are  estopped  from  question- 
ing its  validity  on  account  of  his  adding  his  signature  to 
theirs. 

Nor  can  the  objection  that  he  did  not  seal  prevail  in  behalf 
of  the  parties.  They  say  and  he  says,  in  the  body  of  the 
bond,  "  sealed  with  our  seals,"  and,  subsequently,  when  it  is 
witnessed,  it  is  said,  "sealed  and  delivered  in  presence  of." 
These  words  quite  clearly  indicate  that  it  was  the  intention 
of  all  the  parties  executing  to  sign  and  seal.  They  all  did  seal. 
The  three  seals  were  severally  adopted.  Butterfield  adopted 
one  of  the  seals  as  his.  It  was  competent  for  him  to  do  so. 
Having  so  adopted,  he  is  now  bound,  and  the  objection  must 
be  overruled  (  Wadsworth  agt.  Wendell,  5  Johns.  Ch.,  228 ; 
Van  Alstyn  agt.  Van  SlycTc,  10  Barb.,  383).  It  was  held  in 
Mackay  agt.  Bloodgood  (9  Johns.,  285),  that  a  single  private 
seal  may  be  adopted,  and  bind  several  parties  (See,  also,  27 
N.  Y.,  564).  The  recitals  furnish  evidence  that  the  parties 
have  adopted  the  seals  used,  and  they  are  severally  estopped 
from  controverting  such  adoption  (Atlantic  Dock  Co.  agt. 
Leavitt,  54  N.  Y.,  35). 

The  condition  does  not  state  the  amount  of  the  taxes ; 
there  was,  evidently  by  mistake,  a  blank  left  unfilled.  But  the 
penal  part  of  the  bond  is  double  the  taxes  named  in  the  roll. 
The  obligation  is  to  be  void  by  its  terms  onlyin  the  event 
the  collector  "  shall  faithfully  execute  the  duties  of  collector." 
It  was  his  duty  to  pay  over  the  taxes  to  the  county  treasurer  ; 
that  he  failed  to  do,  and  the  bond  therefore  remained  in  force. 

The  objection  predicated  upon  the  omission  to  state  in  the 
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bond  the  precise  sum  of  taxes  must  be  overruled.  Especially 
in  a  case  where  the  taxes  collected  and  the  deficiency  do  not 
exceed  one-half  the  penalty  named  in  the  bond  is  such  a  con- 
struction reasonable  (Supervisors  of  Schoharie  agt.  Pindar,  3 
Lansing,  8  ;  opinion  of  MILLER,  J.  •  7  Lansing,  428  ;  28  N. 
Y.,  321;  26  N.  Y.,  514;  3^.  Y.,  394;  1  Denio,  233;  1 
Cowen,  670). 

The  bond,  in  its  terms,  was  a  substantial  compliance  with 
the  statute,  and  when  filed,  with  the  approval  of  the  super- 
visor indorsed  thereon,  it  became  a  lien  upon  the  property  of 
the  persons  executing  it. 

Having  reached  the  conclusion  that  the  bond  was  duly 
executed  by  each  of  the  persons  whose  names  are  signed  to 
it,  and  that  it  is  a  valid  bond  in  substantial  compliance  with 
the  statute,  its  effect  must  be  in  accordance  with  the  statute. 

It  must  be  held  to  be  a  proper  instrument  to  create  the 
lien  named  in  the  statute,  from  the  time  of  filing  the  same. 
The  lien  attached  in  the  early  part  of  the  day  it  was 
filed.  As  before  stated,  it  was  filed  prior  to  the  bond  of  the 
Third  ward,  and  the  lien  caused  by  such  filing  was  prior  in 
point  of  time.  The  words  "  at  the  time  of  filing  thereof," 
must  be  taken  literally  to  express  the  date  of  the  time. 
Then  follow  the  words  of  the  statute  as  to  what  property 
shall  be  subjected  to  the  lien  thus  created.  The  result 
named  in  the  statute  must  be  the  result  declared  by  the  court. 

The  statute  says :  "  Every  such  bond  shall  be  a  lien  on  all 
the  real  estate  held  jointly  or  severally  by  the  collector  or  his 
sureties,  within  the  county  at  the  time  of  filing  thereof." 

The  judgment  must  follow  the  statute,  and  declare  such 
lien  was  created  by  the  filing  at  ten  A.  M.  of  December  7, 
1874,  and  must  also  declare  that  such  lien  continues  "  and 
shall  continue  to  be  such  lien  till  its  condition,  together  with 
all  costs  and  charges  which  may  accrue  by  the  prosecution 
thereof  shall  be  fully  satisfied."  The  statute  cjearly  entitles 
the  plaintiff  to  his  costs,  and  the  judgment  will  therefore  so 
provide. 
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There  must  be  a  reference  to  ascertain  specifically  the 
real  estate  held  jointly  or  severally  by  the  collector  or  his 
sureties,  within  the  county  of  Jefferson  at  the  time  of  such 
ftling  as  aforesaid. 

A  reference  for  such  purpose  may  be  had  to  George  Gil- 
bert, Esq.,  unless  the  parties  can  agree  upon  what  real  estate 
was  so  held  the  seventh  of  December  by  the  collector  and  his 
sureties. 

This  action  was  properly  brought  by  the  successor  of  the 
supervisor  to  whom  the  bond  was  given,  as  was  held  in 
Jasen  agt.  Ostrander  (1  Cowen,  670),  and  it  was  an  action  to 
which  the  collector  would  be  liable,  even  after  the  supervisor 
had  paid  to  the  county  treasurer,  and  he  to  the  state  (id.,  1 
Denio,  237). 

The  defendant  Oscar  Paddock,  on  the  30th  day  of  Novem- 
ber, 1874,  agreed  with  his  brother,  George  F.  Paddock,  to 
advance  $15,000,  and  take  a  mortgage  upon  the  Paddock  build- 
ings, with  a  bond  to  accompany  it,  to  secure  the  advance.  The 
mortgage  was  prepared  to  be  executed  by  George  F.,  and 
Kate,  his  wife.  If  was  signed  and  sealed  and  acknowledged 
by  George  F.  on  the  thirtieth  of  November,  and  as  the  wife 
was  sick  it  was  not  executed  by  her,  but  was  taken  by  Oscar 
and  put  in  his  safe,  with  the  understanding  that  Kate  would 
be  asked  to  sign  when  she  recovered.  It  remained  in  this 
condition  until  the  15th  of  January,  1875,  when  Oscar  sent  a 
notary  with  it  to  the  house  of  Kate,  and  she  was  asked  to 
sign  it,  or  acknowledge  it,  which  she  did,  and  the  notary 
took  her  acknowledgment  and  returned  it  to  Oscar,  who 
placed  it  on  record.  It  is  now  urged  by  several  of  the 
counsel  for  the  sureties  on  the  bond  of  the  collector,  that  the 
mortgage  was  incomplete,  that  it  created  no  lien  upon  the 
property  covered  by  it,  and  that  it  could  not  operate  until 
executed  and  delivered  by  Kate,  and  therefore  that  on  the 
7th  of  December,  1874,  when  the  collector's  bond  was  filed, 
that  no  lien  had  attached  by  reason  of  the  mortgage.  The 
filing  of  the  collector's  bond  created  a  lien  from  the  time 
VOL.  L  50 
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of  filing,  as  before  shown.  It  must  be  regarded  as  settled  by 
authority,  that  an  unregistered  mortgage  creates  a  prior  lien 
to  a  judgment  (1  Edwards^  Ch.,  652 ;  4  Johns.,  216). 

It  is  difficult  to  find  in  the  statute  any  words  giving  any 
greater  lien  by  reason  of  filing  the  collector's  bond,  than 
would  be  derived  by  a  judgment  creditor  whose  judgment  was 
docketed. 

The  recording  act  provides  that  every  conveyance  not 
recorded  shall  be  void  as  against  any  subsequent  "purchaser 
in  good  faith  and  for  a  valuable  consideration."  The  filing 
of  the  bond  did  not  create  the  obligee  a  "  purchaser  in  good 
faith  and  for  a  valuable  consideration  of  the  same  real  estate" 
covered  by  the  mortgage  (3  R.  S.,  5th  ed.,  sec.  1,  p.  45). 

Nor  does  section  69  (page  59,  3  Revised  Statutes,  5th  edi- 
tion}, in  its  definition  of  the  term  "  purchaser,"  bring  the 
obligee  within  the  terms  of  the  first  section  of  the  recording 
act.  The  bond  did  not  convey  any  qstate  or  interest  in  the 
real  estate  for  a  "  valuable  consideration." 

It  must  be  determined,  therefore,  whether  the  mortgage 
was  delivered  by  George  F.  to  Oscar,  so  as  to  be  good  in  the 
hands  of  Oscar  as  a  valid  security.  If  it  was  delivered  to 
and  accepted  by  Oscar,  then  it  took  effect  November  thir- 
tieth and  was  antecedent  to  the  filing  of  the  bond  of  Decem- 
ber 7,  1874. 

It  is  quite  clear  that  a  delivery  to  Oscar  was  made  by 
George  F.  with  an  agreement  between  them  that  thereafter 
the  signature  and  acknowledgment  of  the  wife  should  be 
obtained  if  possible,  if  she  should  recover  and  be  willing  to 
execute. 

The  mortgagor  put  the  mortgage  into  the  hands  of  the 
mortgagee,  and  gave  him  full  possession  of  it.  It  is  equally 
apparent  that  George  F.  did  not  reserve  any  right  or  power 
to  recall  the  mortgage.  He  acknowledged  its  execution  and 
placed  it  beyond  his  control,  and  it  was  so  far  completed  as 
to  enable  the  mortgagee  to  record  it  and  to  hold  the  estate 
of  the  mortgagor  as  a  security. 
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Acceptance  of  delivery  has  been  presumed  in  many  cases 
from  the  beneficial  character  of  the  instrument  to  the  grantee 
or  mortgagee. 

In  this  case  the  circumstances  and  facts  disclosed  by  Oscar, 
as  a  witness  strengthen  the  presumption,  and  lead  the  mind 
to  the  conclusion  that  it  was  the  intention  of  the  parties  to 
give  and  take  a  security,  then  good  as  to  the  interest  of 
George  in  the  premises. 

The  learned  counsel  for  several  of  the  defendants  have 
cited  numerous  cases  upon  the  subject  of  the  necessity  of  a 
delivery  and  acceptance  to  support  a  deed  or  mortgage 
(Fonda  agt.  Sage,  46  Barb.,  123;  off.,  48  N.  Y.,  1T5). 
The  case  most  favorable  to  the  position  taken  by  them  is 
Brackett  agt.  Barney  (28  N.  Y.,  340). 

The  reasoning  of  SELDEN,  J.,  is  strongly  in  favor  of  the 
position  assumed  by  counsel  for  defendants  here.  But  in 
that  case  the  mortgagor  had  not  acknowledged  the  instru- 
ment prior  to  the  return  of  the  usury.  The  mortgagee  could 
not  use  his  mortgage.  He  could  not  record  it  as  neither  the 
mortgagor  nor  his  wife  had  acknowledged  it  prior  to  the  time 
when,  in  March,  1855,  the  usury  was  returned,  and  the 
mortgage  acknowledged  by  the  husband  and  wife. 

It  is  there  stated  that  the  question  of  delivery,  involving 
acceptance,  is  always  one  of  intention,  depending  on  the  cir- 
cumstances of  the  transaction  (citing  12  Ad.  &  Ell.  \N.  $.], 
317 ;  21  N.  Y.,  179).  And  it  is  further  stated  that  a  delivery 
to  a  party  named  as  grantee  or  mortgagee  is  held  to  operate 
as  an  absolute  delivery  immediately,  and  not  as  an  escrow. 
First  Selden,  229,  is  to  the  same  effect,  and,  also,  Arnold  agt. 
Patrick  (6  Paige,  310). 

The  circumstances  disclosed  in  this  case  support  the  delivery 
and  acceptance  much  more  fully  than  the  facts  pertaining  to 
the  mortgage  under  consideration  in  Brackett  agt.  Barney 
(supra),  and  cases  there  cited. 

They  favor  the  conclusion  that  it  was  the  intention  of  the 
mortgagor  and  mortgagee  to  deliver  it,  so  as  to  bind  the 
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mortgagor,  he  having  no  power  to  recall  it ;  and  that  they 
mutually  agreed  that  if  subsequently  it  was  practicable,  the 
signature  of  the  wife  should  be  obtained.  She  only  had  a 
.dower  interest,  and  if  she  did  not  survive  her  sickness,  then 
known  to  both  parties,  her  non-execution  would  be  of  no  con- 
sequence. 

The  circumstances  disclosed  by  the  evidence  indicate  an 
intention  on  the  part  of  the  mortgagee  to  take  and  hold  it 
as  an  effective  security  as  against  the  interest  of  the  mort- 
gagor in  the  premises. 

Therefore  the  delivery  and  acceptance  must  be  held  suffi- 
cient to  sustain  the  mortgage  (Jackson  agt.  Richards,  15 
Wend.,  617 ;  24  Wend.,  284). 

These  circumstances  may  be  shown  by  parol  (Christian 
agt.  Suydam,  21  N.  Y.,  179). 

The  possession  of  the  mortgage,  under  the  circumstances 
disclosed  by  Oscar,  was  sufficient  to,  give  him  an  equitable 
lien  upon  the  interest  of  George  in  the  premises  (Jackson 
agt.  McCrea,  1  Johnson's  Cases,  114). 

This  equitable  lien,  of  course,  can  only  be  upheld  to  the 
extent  of  the  actual  advances  made  by  Oscar  prior  to  the 
filing  of  the  collector's  bond. 

The  evidence  only  justifies  a  finding  that  such  advances 
were  made  prior  to  7th  of  December,  1874,  to  the  extent  of 
$10,000.  The  other  $5,000  rested  on  parol  agreement,  prior 
to  15th  January  1875,  and  the  filing  of  the  bond  attached  to 
the  interest  in  the  real  estate  held  by  George  F.  at  the  time 
of  filing  of  the  bond  (Robinson  agt.  Williams,  22  N.  Y., 
381 ;  26  N.  Y.,  381 ;  34  Barb.,  337 ;  Miller  agt.  Lockwood, 
32  N.  Y.,  299  ;  7  Cranch,  34). 

The  lien  of  the  mortgage,  to  the  extent  of  $10,000  and 
interest,  from  30th  November,  1874,  must  be  sustained  as 
prior  to  the  lien  of  the  plaintiff,  and  the  other  $5,000,  held  to 
be  subsequent  to  the  plaintiff's  lien. 

The  next  question  raised  in  this  case  relates  to  the  order 
of  sales  to  be  made  of  the  real  estate  of  the  obligors  to  enforce 
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the  lien  created  by  the  statute.  As  before  shown  each  obli- 
gor's real  property  is  declared  subject  to  the  lien ;  the 
property  held  jointly,  as  well  as  in  severalty,  by  the 
respective  obligors. 

The  collector  has  no  real  property  to  which  the  lien  attached, 
and  he  has  no  personal  property.  Each  of  the  other  obligors 
have  real  estate  to  which  the  lien  attached  at  the  time  of  filing 
the  bond. 

The  conclusion  has  already  been  stated  that  the  plaintiff  is 
entitled  to  a  judgment  declaring  the  lien  upon  all  the  real 
estate  in  the  county  of  Jefferson  belonging  to  the  obligors,  or 
either  of  them ;  and  all  must  be  sold  under  such  judgment, 
if  needs  be,  to  realize  money  to  meet  the  deficiency. 

But  it  is  insisted,  in  behalf  of  the  assignees  of  Paddock 
and  Andrews,  that  the  property  owned  by  the  bankrupts  is 
only  liable  for  their  proportionate  share  of  the  deficiency, 
while,  in  behalf  of  Boon,  it  is  insisted  that  his  property 
should  not  be  sold  to  satisfy  the  lien  until  the  whole  of  the 
real  estate  in  the  county  of  Jefferson,  belonging  to  Paddock 
and  Andrews,  or  either  of  them,  shall  be  sold.  The  evidence 
discloses  that  Paddock  and  Andrews  were  bankers  carrying  on 
jointly  such  business,  and  separate  individual  business ;  that 
they  desired  to  obtain  from  the  collector  the  taxes  which  he 
should  collect,  and  were  willing  to  pay  interest  thereon,  and 
that  to  facilitate  securing  such  taxes  they  were  willing  to 
sign  his  bond,  and  that  they  executed  it  with  such  intention 
with  the  knowledge  of  the  other  party ;  that  the  taxes  were 
so  deposited  by  the  collector  with  the  knowledge  of  each  of 
the  sureties ;  that  Paddock  and  Andrews  have  never  paid 
them  over  to  the  collector,  or  any  other  person ;  that  t*hey 
became  bankrupt  and  their  joint  estate  is  not  sufficient  to 
pay  their  joint  debts,  and  the  separate  estate  of  Paddock  is 
not  sufficient  to  pay  his  individual  debts ;  that  of  Andrews 
is  sufficient  to  pay  his  individual  debts,  but  not  sufficient  to 
pay  the  firm  debts. 

The  learned  counsel  for  the  assignees  is  correct  in  saying 
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that  the  collector  had  no  right  to  make  an  agreement  with 
Paddock  &  Co.  to  loan  that  firm  the  taxes,  and  that  any 
agreement  of  that  character  was  void  as  being  against  pub- 
lic policy  (Poultney  agt.  Randall,  9  Bos.,  232 ;  Hill  on 
Trustees,  266). 

They  were  trust  funds  which  were  in  the  hands  of  the  col- 
lector, in  virtue  of  his  office,  and  he  was  guilty  of  a  breach 
of  public  duty  when  he  undertook  to  loan  them  and  profit 
thereby.  But  Paddock  and  Andrews  both  knew  the  charac- 
ter of  the  moneys  so  deposited  with  them  and  converted  them 
to  their  own  use.  They  thus  aided  the  collector  in  commit- 
ting a  breach  of  trust,  and  in  putting  it  out  of  his  power  to 
"  faithfully  execute  the  duties  of  collector,"  as  they  severally 
had,  by  their  bond  to  supervisor,  undertaken  he  should.  If 
the  funds  were  traceable  by  the  supervisor  to  any  particular 
property  he  might  pursue  that  property,  impressed  with  such 
trust,  and  rescue  it  from  the  assets  of  the  bankrupts,  and  the 
supposed  equities  of  others,  creditors  of  the  firm  or  the  indi- 
viduals, that  would  be  unavailing. 

If  the  transaction  be  stated  as  a  wrongful  conversion  of  the 
funds  by  Paddock  &  Co.  as  it  was  by  the  firm,  both  mem- 
bers thereof  would  be  liable  to  respond  to  the  full  amount 
quite  as  clearly  as  though  an  action  of  assumpsit  were 
brought  against  them  upon  their  contract  of  loan  made  with 
the  collector. 

They  have  had  the  taxes;  they  have  appropriated  them 
to  their  own  use.  Their  estate,  presumptively,  has  been 
enhanced  by  them.  They  personally  are  liable  therefor. 
Their  estate  is  chargeable  therewith. 

Their  creditors  have  no  equities  which  attach  with  any 
force  to  them;  their  creditors  have  no  more  right  to  the 
assets  swollen  by  them,  than  they  would  have  to  specific 
property  purchased  with  them,  if  such  purchase  were  possi- 
ble and  the  property  known,  so  that  a  court  of  equity  could 
seize  upon  it  and  ingraft  the  trust  upon  it. 

No  such  property  is  found  and  the  supervisor  resorts  to 
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the  lien  given  by  the  statute  and  asks  to  enforce  it.  Then  it 
is  said  that  the  real  estate  of  Paddock  and  Andrews  should 
only  bear  its  aliquot  share  of  the  burden  which  rests  upon 
all  of  the  sureties.  But  P.  and  A.  have  had  the  benefits 
which  precede  the  failure  of  the  collector  to  faithfully  exe- 
cute the  duties  of  his  office. 

They  put  it  out  of  his  power  to  comply  with  his  bond, 
in'  which  he  is  principal  debtor  upon  the  face  of  it  (Meigs 
agt.  Shattuck,  1  Denio,  233). 

But  it  has  been  held  that  in  equity  parol  evidence  may  be 
given  to  show  the  real  relation  which  parties  to  an  instru- 
ment sustain  to  each  other  (14  Vesey,  161  ;  Barry  agt.  Ran- 
som, 2  Kern.,  462). 

By  the  terms  of  the  bond  the  collector  and  each  of  his 
sureties  are  severally  debtors  to  the  supervisor. 

The  collector  is  principal  debtor  so  long  as  the  face  of  his 
bond  is  alone  considered  ;  so  far  as  its  declarations  and  reci- 
tals are  concerned,  he  is  the  party  primarily  liable.  And 
each  of  his  trustees,  upon  the  mere  fact  of  failure  to  pay 
over,  is  alike  liable.  If  one  should  pay  he  would  be  entitled 
to  call  upon  the  other  for  contribution. 

But  where  all  the  facts  and  circumstances  attending  the 
execution  of  the  bond,  the  collection  of  the  taxes  and  the 
deposit  thereof  with  P.  &  Co.,  the  absence  of  any  receipt 
of  them  by  the  other  surety,  disclosed  by  the  evidence  are 
considered  and  weighed,  other  results  follow  (Story  Eq., 
sec.  498). 

The  payment  of  the  sum  called  for  by  the  bond  to  the 
plaintiff  by  P.  &  Co.  or  P.  and  A.,  or  either  of  them,  would 
not  entitle  them  or  either  of  them,  to  call  upon  the  principal 
debtor,  the  collector,  as  he  appears  by  the  face  of  the  bond, 
to  indemnify  and  pay  them  or  either  of  them.  Nor  would 
P.  &  Co.  or  P.  and  A.,  or  either  of  them  by  force  of  such 
payment  and  the  bond,  be  entitled  to  call  upon  the  other 
surety  for  contribution  (Story  Eq.,  sec.  498,  p.  5T1). 

Contribution  does  not  arise  so  much  from  an  actual  con- 
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tract  as  from  natural  justice,  and  it  is  only  enforced  in  fur- 
therance or  in  obedience  to  the  demand  of  justice  (4  Johns. 
Ch.,  334  ;  2  Kern.,  462). 

The  fact  that  the  taxes  were  received  by  P.  &  Co.  from 
the  collector,  would,  under  all  the  circumstances,  be  to  him  a 
sufficient  answer  to  their  action. 

He  could  very  properly  reply  that  payment  by  them  to  the 
plaintiff  was  only  in  settlement  of  their  liability  to  him  and 
in  pursuance  of  his  undertaking  and  in  fulfillment  of  their 
duty,  and  in  accord  with  exact  justice. 

So,  too,  if  they  should  seek  contribution  from  the  other 
surety,  his  reply  would  be  the  same  in  effect,  mutatis  mutan- 
dis. The  same  result  would  follow  if  the  specific  taxes  had 
been  kept  intact  by  P.  &  Co.,  and  they  had,  instead  of  returning 
them  to  the  collector,  handed  them  to  the  supervisor.  Surely 
they  would  not  thus  have  gained  a  cause  of  action  for .  con- 
tribution against  their  co-surety.  But,vas  before  shown,  they 
have  converted  the  specific  taxes  tortiously,  and  thus  become 
primarily  liable  to  pay ;  thus,  they  have  given  force  to  the 
indemnity  lien  created  by  their  bond  and  the  statute  upon 
their  real  estate.  Their  appropriation  of  the  taxes  to  their 
own  use,  under  the  circumstances,  places  them,  primarily,  in 
equity,  in  the  position  of  principal  debtors.  That  conversion 
to  their  use  of  the  taxes  is  the  primary  cause  of  the  default, 
which  renders  the  lien  created  by  the  bond,  under  the  statute, 
effectual  in  the  hands  of  the  supervisor,  to  be  enforced  to 
remove  the  omission  to  faithfully  discharge  the  duties  assumed 
by  all  the  obligors  in  the  bond. 

Cases  are  reported  where  courts  at  law,  as  well  as  in  equity, 
have  controlled  their  processes  for  the  collection  of  debts  and 
the  enforcement  of  liens,  so  as  to  require  the  creditors  to  first 
exhaust  their  remedy  against  the  person  or  property  primarily 
liable  for  the  debt  held  by  the  creditor,  before  resorting  to  the 
surety  or  property  secondarily  liable  in  equity  (Bk.  of  Auburn 
agt.  Th,roop,  18  John.,  504;  18  Barb.,  561). 

This  result  has  frequently  been  attained  through  the  prin- 
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ciple  of  subrogation  (Johnson  agt.  Zink,  51  N.  I7".,  333;  29 
Barbour,  524). 

So  where  a  surety,  by  paying  the  debt,  will  lose  the  benefit 
of  a  security  held  by  a  creditor,  he  may  coine  into  a  court  of 
equity  and  require  the  creditor  to  enforce  payment  of  the 
principal  debtor  holding  such  lien  (17  John.,  384 ;  4  John. 
Chy.,  123 ;  Wright  agt.  Austin,  56  Barb.,  17). 

The  assignees  of  P.  &  Co.  stand  in  no  better  position  than 
the  bankrupts  held.  •  They  take,  not  as  bonafide  purchasers, 
but  subject  to  all  liens  and  equities  existing  against  the  bank- 
rupts' estate  (28  Barb.,  333 ;  32  id.,  322 ;  15  N.  T.,  195  ;  17 
id.,  580). 

These  views  lead  to  the  conclusion  that  P.  and  Andrews 
created  a  lien  severally  upon  their  real  estate  with  the  inten- 
tion and  for  the  purpose  of  obtaining  the  taxes ;  that  they 
obtained  the  taxes  and  appropriated  them  to  their  own  use 
prior  to  their  failure,  thus  causing  the  very  default  which 
renders  the  whole  obligors  liable  to  have  the  lien,  created  by 
filing  their  bond,  enforced. 

That  they  gave  the  bond  for  the  purpose  of  rendering  it 
available  in  the  event  they  should  fail  to  provide  a  return  of 
the  taxes  to  the  public ;  that  the  other  surety  stood,  in  equity, 
rather  as  their  surety,  or  surety  of  a  surety,  than  as  a  co-surety. 
Therefore,  the  property  subjected  to  the  lien  belonging  to  the 
collector,  to  Paddock  and  Andrews,  or  either  of  them,  ought 
to  be  sold  in  enforcement  and  foreclosure  of  the  liens  caused 
by  filing  the  bond,  before  any  sale  of  the  other  obligor's  real 
estate.  If  a  deficiency  shall  remain  after  such  first  sales,  then 
the  real  estate  of  the  other  obligor  should  be  sold. 

Directions  accordingly  will  be  given  to  the  officer  making 
sales.  The  property  covered  by  Mrs.  Schley's  mortgage 
should  be  the  last  sold,  belonging  to  her  mortgagor.  Some 
question  was  suggested  upon  the  argument  as  to  who  should 
sell  the  property  after  the  coming  in  of  the  report  of  the 
referee  named  to  report  titles  and  descriptions  of  real  estate. 

As  the  public  are  interested  in  the  proceeds  of  the  sales  to 
VOL.  L  51 
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be  made,  and  the  sheriff  is  the  officer  who  has  given  security, 
it  is  believed  advisable  that  he  be,  as  he  will  be,  appointed  to 
foreclose  the  lien  arising  by  reason  of  the  filing  the  bond  as 
aforesaid. 

1.  The  questions  relating  to  the  form  and  directions  for 
judgment  for  deficiency,  after  sales,   are  reserved  until  the 
report  of  sales  shall  come  in,  showing  the  amount  thereof. 

2.  The  plaintiff  is  allowed  costs  of  this  action. 

3.  All  questions  as  to  costs  of  any  or  all  of  the  defendants, 
out  of  the  fund  arising  on  sales  or  otherwise,  or  against  each 
other  personally,  are  likewise  reserved  until  the  coming  in  of 
the  sheriff's  report  of  sales. 

The  plaintiff's  attorney  may  serve  a  copy  of  this  opinion 
and  proposed  findings  of  fact  and  law,  and  if  they  are  not 
agreed  to  they  may  be  settled  before  me  upon  three  days' 
notice. 
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SUPREME  COURT. 

CHARLES  RICHARDSON,  Supervisor,  &c.,  agt.  JEKEMT  ROGERS, 
L.  T.  SAWYER,  JOEL  BLOOD,  GEORGE  F.  PADDOCK  et  al. 

Execution  of  collector's  bond —  when  condition  claimed  by  sureties  not  sustained. 

A  collector's  bond  for  taxes,  perfect  on  its  face,  apparently  duly  executed 
by  all  whose  names  appear  therein,  purporting  to  be  signed,  sealed  and 
delivered,  and  actually  delivered  to  and  approved  by  the  supervisor  to 
whom  it  was  given,  without  any  stipulation  or  notice  of  any  condition, 
cannot  be  avoided  by  the  sureties  upon  the  ground  that  they  signed  it 
on  a  condition  that  it  should  not  be  delivered  unless  it  was  executed  by 
another  person  who  did  not  execute  it. 

Especially  should  such  sureties  be  held  liable  where  they  allowed  the  bond 
to  stand  unquestioned  hi  the  hands  of  the  supervisor,  and  the  collector 
to  proceed  with  the  collection  of  the  taxes  and  the  deposit  of  the  same 
in  the  hands  of  another  of  the  sureties,  and  the  failure  of  the  latter, 
before  moving  in  the  matter. 

The  conclusions  reached  in  the  case  of  Wilder  agt.  Sutterfield  (ante),  as  to 
the  questions  arising  there,  must  control  any  like  questions  arising  in 
this  case. 

Jefferson  Special  Term,  July  1, 1875. 

ACTION  to  enforce  bond  given  by  Rogers,  as  collector  of  the 
town  of  Watertown,  signed  by  Blood,  Sawyer  and  Paddock 
as  his  sureties,  bearing  date  4th  December,  1874:,  in  the  penal 
sum  of  $26,314.96.  The  conditions  of  the  bond  states  the 
taxes  at  $13,157.48. 

No  other  names  appear  in  the  bond.  No  erasures  are 
found.  It  was  acknowledged,  as  the  notary's  certificate 
shows,  4th  December,  1874,  by  Blood,  Sawyer  and  Rogers. 
There  is  indorsed  on  the  back  of  the  bond  an  affidavit,  viz. : 
"  County  of  Jefferson,  ss. :  J.  Blood,  L.  T.  Sawyer  and  S.  F. 
Paddock,  the  sureties  named  in  the  foregoing  bond,  being 
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severally  duly  sworn,  doth  each  for  himself  say  that  he  is  a 
resident  and  freeholder  within  this  state  and  worth  $5,000, 
over  and  above  all  his  debts  and  liabilities,  and  exclusive  of 
property  exempt  from  execution. 

"  L.  T.  SAWYER.     [L.  s.] 
"  J.  BLOOD.  [L.  s.] 

"  G.  F.  PADDOCK. 

"Sworn  to  before  me,  this  5th 
day  of  December,  1874. 

"Lori  FROST,  -Jr., 

"Notary  Public." 

The  bond  was  approved  by  the  supervisor  and  filed  with 
the  county  clerk  of  Jefferson,  December  8,  1874,  and  the 
warrant  delivered  to  the  collector,  who  collected  the  taxes  and 
deposited  them  with  Paddock  and  Andrews,  a  firm  doing 
business  as  bankers,  until  15th  January,  1875.  The  firm 
failed  and  a  deficiency  was  reported  by  the  county  treas- 
urer, and  this  action  brought  properly  to  enforce  the  bond. 
Emma  Schley  holds  a  mortgage,  subsequent  to  the  bond,  on 
some  of  the  property  of  Paddock. 

The  plaintiff  is  entitled  to  enforce  the  bond  for  $10,348.68 
and  interest  from  July  1,  1875,  and  costs. 

Blood  and  Sawyer  claim  that  they  signed  the  bond  on  con- 
dition that  Andrews  was  to  sign,  and  that  they  instructed 
the  party  to  whom  they  intrusted  the  bond  not  to  deliver  it 
unless  so  signed.  Nothing  appeared  on  the  bond  to  notify 
Richardson  of  any  condition  as  to  it  or  its  delivery,  and  he, 
in  fact,  had  no  notice  or  knowledge  of  any  condition  as  to  it, 
or  any  thing  to  qualify  the  bond  in  any  respect  when  he 
approved  it  and  filed  it  with  the  clerk.  Blood  signed  it  and 
left  it  on  the  counter  of  Paddock  &  Co.'s  bank,  being  assured 
by  Rogers  and  Frost  that  Paddock  and  Andrews  would  sign 
it.  Blood  next  day  looked  it  over  and  qualified  to  it,  signed 
the  affidavit  aforesaid. 

Sawyer  was  told  by  Frost  that  Paddock  and  Andrews  would 
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sign  the  bond,  and  Rogers  stood  by  and  confirmed  Frost's 
statement.  Sawyer  told  Frost  not  to  deliver  it  over  until 
they  both  signed  it,  and  Frost  said  he  would  not  use  it  till 
they  both  signed  it. 

The  next  day  Frost  called  on  Sawyer  to  sign  the  affidavit 
on  the  bond  already  stated  above,  and  Sawyer  so  signed  and 
gave  the  bond  to  Frost.  It  was  used  and  no  objection  was 
made  to  its  use  by  Blood  or  Sawyer,  until  after  the  failure 
of  P.  &  Co.  in  January,  1875.  When  Sawyer  told  Frost 
not  to  deliver  it  over  till  P.  and  M.  A.  signed  it,  Frost 
replied  it  would  be  all  right,  he  would  not  deliver  bond  till 
they  signed  it.  Neither  side  produced  Frost  as  a  witness. 

The  taxes  were  collected  in  the  usual  way  by  Rogers, 
which  collection  was  known  to  Sawyer  and  Blood,  and  they 
took  no  steps  to  ascertain  what  had  become  of  the  bond  they 
had  signed  until  after  the  failure  of  P.  &  Co.  They  both 
knew  that  the  collector  was  to  deposit  the  taxes  with  P.  & 
Co.,  as  he  did  do  under  an  agreement  to  receive  six  per  cent 
interest  therefor. 

They  became  due  to  the  county  treasurer  the  first  week  in 
February,  and  were  not  paid  over  by  the  collector. 

Williams  &  McCartin,  for  plaintiff. 
F.  W.  Hullard,  for  Blood  and  O.  Paddock. 
Starb'uck  &  Sayer,  for  defendant  L.  J.  Sawyer. 
Lansing  &  Rogers,  <&  I.  J,  Dorwin,  for  assignees. 
A.  C.  Beach,  for  Emma  J.  Schley. 

HARDIN,  J.  —  Some  of  the  questions  made  in  this  case 
arose  in  Wilder,  Supervisor  Fourth  Ward  agt.  Butterfield 
et  al.,  and  the  views  expressed  in  that  case  upon  these  ques- 
tions will  control  the  same  questions  here,  and  the  findings 
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thereon  will  be  made  in  accordance  with  the  conclusions 
stated  in  that  case. 

The  defendants  Blood  and  Sawyer  interposed,  respectively, 
defenses  which  must  be  considered. 

It  appears  by  the  evidence  that  they  knew  that  Paddock 
&  Co.,  bankers,  had  solicited  the  collector,  Rogers,  to  deposit 
the  taxes,  when  collected,  with  them,  and  that  he  had 
assented  to  that  request,  and  that  while  such  taxes  were  being 
collected  he  made  such  deposits. 

It  does  not  appear  that  the  plaintiff,  who  as  supervisor 
took  the  bond  as  such  and  approved  of  it,  ever  had  any  notice 
of  any  condition  or  agreement,  or  expectation  in  respect  to 
any  other  person  signing  the  bond,  nor  were  there  any  names 
inserted  in  it  of  persons  who  had  not  executed  it,  nor  any 
circumstances  to  put  him  upon  inquiry  as  to  any  condition  or 
infirmity  in  respect  to  the  bond  at  the  time  of  his  approval 
thereof. 

The  bond  was  presented  to  him  by'Lott  Frost,  Jr.,  and  it 
was  then  approved  and  filed,  and  the  plaintiff  testifies  that 
he  never  had  any  conversation  with  Blood  or  Sawyer  until 
after  the  failure  of  P.  &  Co.,  and  that  they  were  not  present 
when  Frost  delivered  the  bond.  The  plaintiff  had  no  knowl- 
edge of  any  condition  or  limitation  asked  or  stated  by  Blood 
or  Sawyer.  He  took  it  in  good  faith,  in  the  due  execution 
of  his  duties,  and  approved  of  it  in  his  official  capacity,  and 
filed  it. 

Can  such  conditional  signing,  or  request  as  a  delivery,  or 
condition  stated  as  to  its  delivery,  be  held  sufficient  to  relieve 
Blood  and  Sawyer,  or  either  of  them  ? 

The  learned  counsel  for  the  defendant  Blood  asks  a  finding 
of  fact  that  Blood  put  his  name  upon  the  bond,  and  left  it 
where  he  found  it,  on  the  counter  of  the  banking  office  of 
P.  &  Co.,  and  that  he  did  not  commit  it  to  the  custody  of  any 
one  to  use  it.  The  first  part  of  the  request  is  assented  to. 
The  latter  part  must  be  qualified  with  a  finding  that  he  left 
it  in  the  presence  of  Frost  and  Rogers,  and  the  circumstances 
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justify  the  implication  that  he  knew  and  expected  they  would 
comply  with  his  request,  and  thus  perfected,  that  the  bond 
would  be  used  for  the  purposes  contemplated  by  him  and 
Rogers  when  he  agreed  to  sign  the  bond.  It  is  apparent  that 
Frost  was  the  clerk  of  P.  &  Co.,  and  acted  in  their  interest 
in  procuring  the  bond  and  delivery  of  it,  in  furtherance  of 
their  desire  to  obtain  the  deposit  of  the  taxes. 

The  learned  counsel  for  Blood  and  Sawyer  might  urge 
upon  the  court,  as  a  conclusive  authority,  the  case  of  The 
People  agt.  Bostwiek  (32  N.  7~.,  445);  and,  also,  Lynn 
County  agt.  Farris  (14  Am.  Reports,  389 ;  reported  in  52 
Mo.,  75) ;  Ayres  agt.  Millroy  (14  Am.  Rept.,  465).  If  it  be 
assumed  that  Frost  was  the  agent  of  Paddock,  the  further 
fact  follows  that  the  delivery,  if  made  to  Frost,  was  in  effect 
a  delivery  to  one  of  the  obligees,  to  wit,  Paddock,  and  the 
case  would  then  be  almost  parallel  to  the  case  of  The  People 
agt.  Bostwiek.  It  would  still  differ  in  one  very  important 
and  essential  feature.  For  in  that  case  it  appears,  by  looking 
into  the  report  thereof,  in  43  Barb.,  that  the  state  officer,  to 
whom  the  bond  was  delivered,  was  informed  that  Dickinson 
was  to  sign  the  bond,  and  that  the  state  officer  expressly 
stated  that  it  was  good  enough  as  it  was,  and  dispensed  with 
the  further  execution. 

Since  the  decision  of  People  agt.  Bostwiok  by  the  court  of 
appeals  in  1865,  the  doctrine  then  announced  has  been  ques- 
tioned in  the  same  court,  and  in  the  United  States  supreme 
court. 

As  early  as  1870,  in  United  States  agt.  Briggs,  in  the 
United  States  court,  judge  DAVIS  of  the  United  States  court 
reached  a  contrary  conclusion,  and  boldly  held  and  stated 
that  a  creditor  could  not  thus  be  made  "  the  victim  of  private 
understandings  of  which  he  is  wholly  ignorant,  and  has  no 
reason  to  suspect."  Kentucky  state  court  held  the  same  as 
the  case  last  cited,  and  Indiana  and  Maine  have  also  followed 
same  rule. 

In  1872,  the  supreme  court  of  the  United  States,  in  Duer 
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agt.  United  States  (16  Wallace  \_U.  S.  Reports},  1),  held  that 
"  a  bond,  perfect  on  its  face,  apparently  duly  executed  by  all 
whose  names  appear  thereto,  purporting  to  be  signed  and 
delivered,  and  actually  delivered  without  a  stipulation,  can- 
not be  avoided  by  the  sureties  upon  the  ground  that  they 
signed  it  on  a  condition  that  it  should  not  be  delivered  unless 
it  was  executed  by  other  persons  who  did  not  execute  it,  when 
it  appears  there  was  nothing  to  put  him  upon  inquiry  as  to 
the  manner  of  its  execution,  and  that  he  had  been  induced 
upon  the  faith  of  such  bond  to  act  to  his  own  prejudice." 

In  1874,  in  Russell  agt.  Freer  (56  New  York,  71),  judge 
GROVER  cites  the  16  Wallace,  1,  with  approval,  and  though 
the  precise  question  here  involved  was  not  passed  upon  by 
the  court  of  appeals,  it  does  appear  that  the  learned  judge 
who  wrote  the  opinion  of  the  court  in  the  56  N.  Y.  enter- 
tained views  more  favorable  to  the  rule  laid  down  in  16  Wal- 
lace than  to  the  one  expressed  in  32  N,  Y.  (People  agt.  Bost- 
wicK). 

GROVER,  J.,  says  that  The  People  agt.  Bostwick  "  may  well 
be  questioned" 

This  statement  of  the  cases  bearing  upon  the  questions 
raised  by  the  defendants  Blood  and  Sawyer  seems  to  justify 
the  conclusion  that  this  case  is  near  parallel  with  the  one 
reported  in  16  Wallace,  1,  and  that  the  court  should  therefore 
follow  it,  especially  as  that  case  and  the  one  in  56  N.  Y.  are 
the  later  authorities  touching  this  most'interesting  and  import- 
ant question. 

f-  The  defense  of  Blood  and  Sawyer  must  therefore  be  over- 
ruled, and  they  respectively  be  held  liable  upon  the  bond 
which  they  signed  and  suffered  to  be  presented  to  the  plain- 
tiff, and  approved  by  him  and  allowed  to  stand  unquestioned 
until  the  failure  of  Paddock  &  Co. 

If  Blood  and  Sawyer  had  been  diligent  in  ascertaining 
whether  their  bond  had  been  properly  used,  and  taken  steps 
to  be  released  from  it  immediately  after  its  delivery  to  the 
supervisor,  on  the  8th  of  December,  1874,  their  position  would 
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have  been  entitled  to  more  consideration.  They  slumbered 
and  allowed  the  public  officer,  whose  business  it  was  to  see 
that  the  funds  were  properly  secured  to  the  town  before  they 
went  into  the  hands  of  the  collector,  to  approve  of,  act  and 
rely  upon  their  responsibility.  They  must  now  abide  by  the 
consequences  which,  by  their  own  signing  of  the  bond,  have 
come  to  them.  The  reasoning  of  the  court  in  Duer  agt.  U.  S. 
(supra),  applies  to  the  case  made,  and  is  therefore  followed  by 
this  court. 

Judgment  must  be  given  in  accordance  with  the  views  here 
expressed  and  the  conclusions  reached  in  the  Fourth  Ward 
Case  as  to  the  questions  there  considered  which  arise  in  this 
case,  with  costs  to  plaintiff. 

Findings  to  be  prepared  by  plaintiff  and  served  and  filed 
upon  three  days'  notice  after  service  of  a  copy  of  this  opinion. 
VOL.  L  52 
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SUPREME  COURT. 

JENNIE  YOUNGS  agt.  HANNAH  M.  CARTER  and  NETTA  YOTJNGB. 

Conveyance  made  by  a  man  on  the  eve  of  marriage  —  when  void. 

A  voluntary  conveyance  of  real  estate  made  by  a  man  on  the  eve  of  mar- 
riage, unknown  to  the  intended  wife  and  made  for  the  purpose  of 
defeating  the  interest  which  she  would  acquire  in  his  estate  by  the  mar- 
riage, is  fraudulent  and  void. 

New  York  Special  Term,  February,  1875. 
Luther  R.  Marsh,  for  plaintiff. 
Stephen  W.  Fullerton,  for  defendants. 

VAN  YOKST,  J. —  When  Daniel  S.  Youngs  asked  the  plain- 
tiff to  become  his  wife,  he  was  a  widower  of  the  age  of  fifty- 
two  years  and  upwards,  and  she  twenty-three  years  of  age. 
He  had  two  children  by  a  former  wife,  daughters,  both  of 
whom  were  of  full  age. 

He  was,  at  the  time  he  proposed  marriage  to  the  plaintiff, 
seized  of.real  estate  in  the  city  of  New  York  worth  $150,000. 
This  constituted  his  principal  property.  The  fact  that  he 
owned  this  real  estate  he  had  communicated  to  the  plaintiff 
before  his  offer  of  marriage. 

The  plaintiff  accepted  the  proposal,  and  the  day  for  the 
celebration  of  the  marriage  was  fixed  for  the  twenty-seventh 
August ;  but,  on  account  of  the  illness  of  the  plaintiff,  the 
wedding  was  postponed  for  a  few  days,  and  on  the  third 
September  following  it  took  place.  On  the  thirtieth  day  of 
August,  four  days  before  the  marriage,  the  father  deeded  to 
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his  daughters,  by  a  conveyance  absolute  in  fee  simple,  the 
real  estate  in  question. 

Natural  love  and  affection  is  the  consideration  expressed 
in  the  deed. 

The  fact  of  such  conveyance  being  contemplated  or  made 
was  not  communicated  to  the  plaintiff,  and  she  was  kept  in 
ignorance  thereof  until  long  after  the  marriage.  The  deed 
was  not  recorded  until  November,  1873. 

The  effect  of  this  conveyance,  made  on  the  eve  of  marriage, 
and  evidently  in  contemplation  of  its  occurrence,  if  upheld  by 
the  court,  is  to  deprive  the  plaintiff  of  her  inchoate  right  of 
dower  in  the  premises  in  question,  and  the  possibility  of  her 
title  to  dower  becoming  consummate  in  the  event  that  she 
survives  her  husband. 

The  provisions  of  law  in  respect  of  dower  were  intended 
for  the  support  of  the  widow  and  the  nurture  of  her  children. 

"  Dower  is  a  title  inchoate,  and  not  consummate,  until  the 
death  of  the  husband,  but  it  is  an  interest  which  attaches  on 
the  land  as  soon  as  there  is  a  concurrence  of  marriage  and 
seizin"  (Kent's  Com.,  vol.  4,  51). 

Baker  agt.  Chase  (6  Hill,  482),  was  an  action  at  law,  eject- 
ment being  brought  by  the  widow  to  recover  dower.  The 
husband,  a  few  days  before  his  marriage  with  the  plaintiff, 
conveyed  the  lands  to  one  of  his  children  by  a  former  mar- 
riage, by  way  of  advancement,  with  the  intention  of  prevent- 
ing the  plaintiff  from  acquiring  a  right  of  dower.  It  was  held 
that  an  action  at  law  could  not  be  maintained. 

In  Swain  agt.  Ferine  (5  Johns.  Ch.,  482),  which  was  an 
action  in  equity,  it  was  held  that  a  deed  given  by  the  hus- 
band, just  before  his  marriage,  to  his  daughter,  without 
consideration,  and  kept  secret  until  after  the  marriage,  is 
fraudulent  and  void  as  against  the  wife's  claim  of  dower. 
To  the  same  effect,  is  Smith  agt.  Smith  (2  Hals.  Ch.,  515). 
The  chancellor  said  :  "  I  am  of  the  opinion  that  a  voluntary 
conveyance,  by  a  man  on  the  eve  of  marriage,  unknown  to 
the  intended  wife,  and  made  for  the  purpose  of  defeating  the 
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interest  which  she  would  acquire  in  his  estate  by  the  marriage, 
is  fraudulent  and  void." 

And  the  chancellor  adds: "  I  see  no  sound  distinction  between 
this  case  and  a  like  conveyance  by  a  woman  under  like 
circumstances." 

The  equity  of  the  husband  to  the  wife's  estate  is  of  no 
higher  character  than  the  equity  of  the  wife  to  her  husband's 
(  WillarcPs  Equity  Jurisprudence,  696). 

Carleton  agt.  Dorset  (2  Vern.  R.,  17),  is  a  case  in  which  a 
conveyance  made  by  a  woman  before  her  marriage,  for  her 
separate  use,  without  the  husband's  privity,  was  held  not  to 
bind  the  husband.  And  to  the  same  effect  is  Howard  agt. 
Hooker  (2  Reports  in  Ch.,  81 ;  Clancy  on  Rights  of  Women, 
614,  615). 

A  question  was  raised  on  the  trial  as  to  whether  an  action 
in  a  court  of  equity  could  be  maintained  for  the  conservation 
of  an  inchoate  right  of  dower,  and  #s  to  whether  the  wife, 
claiming  to  have  been  imposed,  should  not  wait  before  bring- 
ing her  action  until  it  be  determined  by  the  death  of  her 
husband  that  she  was  absolutely  entitled  to  dower. 

As  already  observed,  inchoate  dower  is  an  interest  which 
attaches  to  the  land,  as  soon  as  there  is  a  concurrence  of 
marriage  and  seizin. 

But  that  inchoate  right  of  dower  is  such  an  interest  as  the 
law  will  protect  from  injury,  is  well  settled  in  Simar  agt. 
Canady  (53  N.  Y.,  298),  in  which  case  it  was  held,  FOLGER, 
J.,  that  "  an  inchoate  right  of  dower  in  lands  is  a  subsisting 
and  valuable  interest,  which  will  be  protected  and  preserved 
(to  the  wife),  and  that  she  has  a  right  of  action  to  that  end" 

The  learned  judge  refers  to  various  cases  in  which  it  is  held, 
in  substance,  "  that  the  inchoate  rights  of  the  wife  are  as  much 
entitled  to  protection  as  the  vested  rights  of  the  widow." 

In  Pelty  agt.  Pelty  (4  B.  Monroe,  215),  a  man  advanced 
in  life,  having  children  by  a  former  wife,  contracted  marriage 
with  a  woman  in  moderate  circumstances,  though  much 
younger  than  himself.  Two  days  before  the  marriage  he 
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conveyed  to  his  children  by  the  first  marriage  all  his  land, 
without  the  knowledge  of  the  intended  wife.  It  was  held 
that  the  chancellor  on  the  bill  by  the  wife,  even  before  the 
death  of  the  husband,  might  declare  the  conveyance  void,  so 
far  as  it  might  defraud  her  of  dower  in  the  land,  in  case  she 
survived  her  husband. 

By  the  statutes  of  Vermont  the  widow  is  entitled  to  one- 
third  of  the  real  estate  of  which  the  husband  dies  seized. 

In  Thayer  agt.  Thayer  (14  Vermont  R.,  107),  it  was  held 
that  a  conveyance  by  the  husband,  shortly  before  his  death, 
of  all  his  property,  without  any  valuable  consideration  and 
with  the  intent  to  defraud  his  wife  of  dower,  is  void  against 
the  claims  of  the  wife  and  will  be  set  aside. 

Chandler  agt.  Hollingsioorth,  referred  to  in  Washburn 
on  Real  Property  as  an  important  and  leading  case  (vol.  2, 
page  597,  marg.)  decided  by  BATES,  chancellor,  in  Delaware, 
considers  the  English  and  American  cases.  The  chancellor 
comes  to  the  conclusion  "  that  for  a  man  or  woman,  on  the 
eve  of  marriage,  to  convey  his  or  her  estate  (in  that  case  it 
was  the  entire  property  of  the  husband),  if  done  without  a 
valuable  consideration  and  not  disclosed  to  the  other  party 
before  the  marriage,  would  be  so  far  a  fraud,  per  se,  upon 
the  marital  rights  of  the  other  party  that  equity  would  set  it 
aside,  so  far  as  it  conflicted  with  those  rights,  although  the 
party  so  defrauded  did  not  know  whether  the  person  he  or 
she  was  about  to  marry  had  been  possessed  of  the  property 
or  not. 

This  brief  examination  of  the  cases  shows  that  dower  is 
highly  favored  in  equity.  It  is  not  only  a  legal  but  a  moral 
right,  as  it  is  a  provision  in  favor  of  the  doweress  for  her 
maintenance  out  of  her  husband's  estate. 

And  if,  as  is  decided  in  Mills  agt.  Van  Voorhees  (20  N.  Y., 
420),  and  affirmed  and  reaffirmed  in  Matthews  agt.  Dwyer 
(N.  T.  Court  of  Appeals  Reports,  3  Abbott,  320) ;  and  Simar 
agt.  Canaday  (supra),  "  the  inchoate  rights  of  the  wife  are 
as  much  entitled  to  protection  as  the  vested  rights  of  the 
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widow,"  the  plaintiff  in  this  case  has  unquestioned  claims 
for  relief  upon  principles  of  reason  and  justice,  and  through 
the  application  of  analogous  doctrines  of  equity. 

The  deed  executed  before  her  marriage,  under  the  facts 
and  circumstances  of  this  case,  should  have  no  other  effect 
upon  her  rights  and  interests  than  if  executed  afterward. 

It  is  not  asked  by  the  plaintiff  that  the  deed  executed  by 
her  husband  to  his  daughters,  on  the  eve  of  his  marriage, 
should  be  set  aside  as  to  him  or  them.  But  it  is  asked  that 
it  be  declared  void  as  to  the  present  interest,  which  but  for  the 
deed  the  plaintiff  would  have,  viz.,  her  inchoate  right  of 
dower,  and  her  future  absolute  right  of  dower,  in  case  of 
the  death  of  her  husband,  in  her  lifetime.  To  this  extent 
she  is  entitled  to  relief,  and  there  should  be  judgment 
accordingly. 
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SUPKEME  COJJKT. 

MABYETTE  HAMMOND  agt.  WILLIAM  SLOCUM. 
Action  for  money — receipt  — fraud — costs. 

In  an  action  for  the  recovery  of  money,  a  receipt  in  full  of  all  demands, 
except  two  items  of  fifty  dollars  each,  precludes  the  plaintiff  from  recov- 
ering any  other  items,  without  impeaching  the  receipt  for  fraud  or  mis- 
take. 

In  such  action,  although  the  plaintiff  recovers  over  fifty  dollars  damages, 
yet  he  is  not  entitled  to  recover  costs  as  a  matter  of  course  under  sec- . 
tion  304. 

Although  it  is  an  "action  for  money,"  the  complaint  also  avers  that  the 
receipt  was  given  by  fraud  or  mistake,  and  therefore,  under  the  former 
practice,  it  would  be  an  action  in  equity. 

In  all  such  actions  costs  are  in  the  discretion  of  the  court. 

The  same  judge  who  decides  the  question  of  costs  in  a  case  has  power, 
after  the  entry  of  judgment,  to  change  the  decision  and  decide  the  other 
way  without  an  appeal. 

THIS  action  was  tried  the  first  time  at  the  Saratoga  circuit, 
in  May,  1870,  before  justice  JAMES,  with  a  jury. 

The  complaint  was :  First.  For  property  sold  and  delivered 
to  the  defendant  and  money  paid  to  him,  claiming  a  balance 
of  $400.  Second.  That  afterward,  and  before  action  was  com- 
menced, the  parties  had  an  accounting,  and  the  plaintiff  then 
supposed  the  defendant  yet  held  a  certain  note  of  $211,  made 
by  the  plaintiff,  and  upon  the  faith  thereof  allowed  the  amount 
of  the  same  to  the  defendant,  and  gave  to  the  defendant  a 
receipt  purporting  to  settle  said  matters,  except  two  items  of 
fifty  dollars  each,  but  the  complaint  averred  that  said  note 
had  been  transferred  before  said  receipt,  and  was  then  owned 
by  one  Clark,  and  "  that  said  receipt  was  given  under  a  mistake 
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of  facts,  and  the  same  was.  procured  by  the  fraud  of  said 
defendant." 

The  prayer  of  the  complaint  was  as  follows:  "Wherefore 
this  plaintiif  will  ask,  by  way  of  relief,  that  said  settlement 
be  opened,  and  the  said  plaintiff  recover  against  the  said 
defendant  $400,  besides  interest  and  costs." 

There  was  a  general  denial  of  any  debt,  and  the  answer  set 
up  the  receipt  hereinafter  stated. 

The  plaintiff  moved  the  trial  at  the  circuit  before  a  jury, 
but  the  defendant  claimed  it  was  an  equity  case,  and  could 
not  be  tried,  under  section  253  of  the  Code,  until  the  jury 
calendar  was  disposed  of,  and  the  court  so  held.  Rather  than 
let  it  pass  and  go  over  the  term,  the  plaintiff  consented  to 
waive  the  second  count  or  cause  in  equity.  Thereupon  the 
case  was  tried  with  a  jury. 

On  the  trial  the  plaintiff  proved  payments  of  over  $200  to 
the  defendant  to  apply  on  the  said  $2.11  note,  supposing  he 
then  owned  it,  and  also  proved  other  payments  and  the  sale 
of  property  to  the  defendant,  and  payments  by  Young  for 
the  plaintiff,  to  the  amount  of  $600,  making  $800,  including 
the  two  fifty  dollar  payments  referred  to  in  receipt.  The 
plaintiff  also  proved  that  the  defendant  had  no  claims  against 
her,  except  a  chattel  mortgage  and  another  note  of  $188,  both 
amounting  to  $400 ;  and,  also,  the  plaintiff  proved  that  after 
such  payment  one  Clark  had  sued  her  and  recovered  on  said 
$211  note,  upon  the  testimony  of  the  defendant  that  he  had 
transferred  that  note  before  any  payments  were  made  to  him 
by  or  for  the  plaintiff. 

The  defendant  then  gave  in  evidence  a  receipt,  of  which 
the  following  is  a  copy,  viz. : 

"Rec'd  of  "William  Slocum  eighteen  thirty-six  one-hun- 
dredths  dollars,  in  full  of  all  demands,  except  that  I  claim 
that  I  paid  to  said  Slocum  fifty  dollars,  and  Win.  K.  Young 
paid  him  a  like  amount,  upon  a  note  of  Mr.  Henry,  owned  by 
myself  and  wife,  which  Mr.  Slocum  has  no  recollection  of,  and 
this  is  left  open,  to  be  considered  in  the  future,  and  if  any  such 
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has  been  made  and  not  accounted  for.  then  the  said  Slocum 
is  to  pay  the  same.     October  29th,  1864. 

Ten  cent  Rev-  "  JOHN   E.  HAMMOND.  [L.  8.] 

"MAKYETTE  HAMMOND."  [L.  s.] 


The  defendant  also  proved  by  the  defendant  that  he  paid  the 
eighteen  dollars  and  thirty-six  cents  mentioned  in  the  receipt 
to  the  plaintiff,  and  he  supposed  he  had  other  claims  against 
the  plaintiff  besides  the  $400,  but  he  could  not  specify  any. 

The  plaintiff  offered  to  show  that  when  he  signed  the 
receipt  that  he  had  not  his  glasses,  and  it  was  not  read  to  him 
as  it  was  signed.  The  court  excluded  the  offer  as  immaterial, 
holding  that  as  there  was  no  question  but  that  the  defendant 
had  received  the  $800,  and  enough  to  pay  the  $211  note,  the 
plaintiff  could  recover  that  amount,  and  the  two  fifty  dollar 
items  excepted  in  the  receipt,  making  $311,  with  interest, 
unless  the  defendant  desired  to  go  to  the  jury  upon  the  facts. 
The  defendant's  counsel  claimed  that  the  receipt  or  release 
extinguished  all  of  the  other  causes  of  action,  including  the 
$211  paid,  upon  the  supposition  that  the  defendant  was  the 
owner  of  that  note. 

The  court  held  otherwise,  and  directed  a  verdict  for  the 
plaintiff  for  $311  and  interest. 

The  defendant  appealed,  and  the  general  term,  at  Platts- 
burgh,  July,  1870,  reversed  the  judgment,  and  granted  a  new 
trial,  with  costs  to  abide  the  event,  holding  that  the  receipt 
could  not  be  contradicted,  and  was  conclusive  against  the 
plaintiff,  unless  it  was  obtained  by  fraud  or  mistake. 

The  cause  was  noticed  for  trial  a  second  time  by  the  defend- 
ant, to  be  heard  at  the  chambers  of  justice  BOCKES,  at  Saratoga 
Springs,  August  16,  1870.  The  plaintiff  appeared  and 
objected  to  the  power  of  the  judge  to  hear  a  trial  at  chambers, 
and  also  claimed  that  it  was  a  case  where  the  plaintiff  had  a 
right  to  a  trial  by  jury.  The  court  overruled  the  objections, 
but  postponed  the  trial  to  a  future  day,  to  be  held  at  cham- 
bers, before  justice  JOSEPH  POTTER. 
VOL.  L  53 
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At  the  time  and  place  last  appointed  the  parties  appeared, 
and  the  plaintiff's  counsel  again  objected  to  a  trial  at  cham- 
bers, and  also  demanded  a  jury  trial,  but  the  objections  were 
overruled,  and  the  trial  proceeded  under  protest  by  the 
plaintiff. 

On  the  second  trial  the  same  facts  were  proved  as  on  the 
first  trial,  and  the  plaintiff  gave  further  evidence  tending  to 
show  that  she  and  her  agent  were  induced  to  sign  said 
receipt  by  the  fraud  of  the  defendant,  and  the  defendant 
gave  evidence  tending  to  prove  the  contrary. 

On  the  summing  up  (August  1873),  the  defendant's 
counsel  claimed  that  this  was  not  an  action  for  the  recovery 
of  money,  and  therefore  costs  were  in  the  discretion  of  the 
court,  and  that  if  the  plaintiff  recovered  less  than  she  claimed, 
the  court  ought  not  to  allow  her  costs. 

The  plaintiff's  counsel  claimed  that  the  plaintiff  should  be 
entitled  to  costs  even  if  they  were  in  the  discretion  of  the 
court,  because  the  defendant  had  made  no  written  offer  to 
allow  judgment  for  the  two  fifty  dollar  items. 

Afterward,  and  on  the  26th  of  November,  1873,  the  court 
directed  "  judgment  for  the  plaintiff  for  $171.74,  and  costs" 
being  for  said  two  fifty  dollar  items.  A  copy  of  the  decision 
was  served  on  the  defendant's  attorney  December  second,  and 
on  the  8th  day  of  December,  1873,  judgment  was  entered  upon 
notice,  against  the  defendant,  for  said  $171.74,  and  for  $365.04 
costs. 

And  on  the  ninth  day  of  December,  notice  of  the  judgment 
was  personally  served  on  the  defendant's  attorney.  On  the 
fifteenth  day  of  December  the  defendant's  attorney  gave 
notice  of  a  motion,  to  be  heard  before  the  same  judge,  asking 
him  to  change  his  decision,  by  striking  out  and  disallowing 
the  costs.  That  motion  was  opposed  by  the  plaintiff,  but  was 
granted  about  March  4,  1874,  and  an  order  made  striking  out 
of  the  former  decision  the  words  "  with  costs,"  and  striking 
the  costs,  as  entered,  out  of  the  judgment. 
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From  this  order  the  defendant  appealed  to  the  general  term, 
where  it  was  argued  in  June,  1874,  at  Albany. 

E.  F.  Buttard,  for  plaintiff. 

I.  This  is  an  action  "  for  the  recovery  of  money,"  and  the 
plaintiff  has  recovered  over  fifty  dollars  damages. 

The  Code  (sec.  304,  sub.  4),  gives  costs  as  a  matter  of  right. 
They  are  not  in  the  discretion  of  the  court. 

Since  Code  (sec.  385)  allows  an  offer,  there  is  but  little 
occasion  to  leave  the  matter  to  the  discretion  of  the  court. 
Action  to  enforce  a  mechanic's  lien  is  an  action  for  the 
recovery  of  money,  and  costs  follow,  of  course  (Wait's  Code,  p. 
603,  f,  citing  Trust  agt.  Pierson,  3  Abb.,  84).  Action  against 
insolvent  partner  and  representative  survivor  in  equity,  costs, 
of  course  (  Tories  agt.  Peck,  9  How.,  201  ;  Wait,  602,  /.). 
Costs  are  an  absolute  right  (64  Barb.,  417,  HAKDIN,  J.  ;  53 
Barb.,  428,  HOGEBOOM,  J.  ;  49  N.  Y.,  660). 

Many  suits  in  equity  come  under  this  section.  Some  suits, 
which  would  be  formerly  equitable,  like  an  action  for  specific 
performance,  would  not  fall  under  this  section,  but  would 
under  section  306,  and  in  those  cases  costs  would  rest  in 
discretion. 

The  distinction  between  actions  at  law  and  suits  in  equity 
is  abolished  (Code,  sec.  69). 

The  former  distinction  cannot,  therefore,  govern  the  costs. 

Costs  are  governed  entirely  by  a  new  definition  given  by 
section  304  of  the  Code. 

The  action  was  tried,  and  all  of  the  evidence  given  under 
the  original  complaint. 

To  give  a  jury  trial,  under  section  253,  it  must  be  "  an  action 
for  the  recovery  of  money  only."  Section  304,  subdivision 
4,  omits  the  word  "  only."  It  is  clear  this  was  an  action  for 
"  money,"  even  if  not  for  "  money  only."  These  distinctions 
do  not  appear  to  have  been  taken  in  the  reported  cases. 

II.  Even  if  the  costs  were  in  the  discretion  of  the  court, 
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that  discretion  having  been  exercised,  and  costs  awarded  to 
the  plaintiff,  the  same  judge  had  no  further  power  over  the 
case. 

Neither  had  the  special  term  any  power  to  correct  by 
motion  (Lillie  agt.  Sherman,  39  How.,  287). 

If  the  court  had  power  to  correct  a  mistake  on  motion,  it 
would  require  clear  affirmative  proof  to  show  a  mistake. 

Mistakes,  merely  of  a  clerical  character,  should  be  corrected. 

Then  it  should  be  done  upon  the  face  of  the  papers,  or 
upon  the  affidavit  showing  the  mistake. 

In  this  case  it  is  merely  a  motion  to  the  same  judge  to 
change  his  opinion.  There  is  no  affidavit  by  any  person, 
showing  or  pretending  any  mistake. 

It  would  be  grossly  indecent  to  place  a  judge  in  such  a 
position. 

If  the  judge  made  a  mistake  in  deciding  in  favor  of  the 
plaintiff,  it  was  &  judicial,  and  not  a  clerical  mistake. 

Such  errors  are  only  corrected  by  appeal,  or  by  granting  a 
new  trial. 

If  the  judge  could  legally  grant  this  motion,  he  could  also 
have  changed  the  judgment  as  to  damages,  and  found  for  the 
defendants,  with  costs. 

The  order  should  be  reversed. 

A.  Pond,  for  respondent. 

• 

The  order  was  affirmed  June,  1874,  by  LEARNED,  BOAKD- 
MAN  and  BOCKES,  justices. 
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NEW  TOEK  SUPERIOR  COURT. 

ROBEBT  SEAMAN  agt.  ANTHONY  MCREYNOLDS,  impleaded  with 
THOMAS    O'OALLAGHAN. 

Costs  against  sureties  on  an  undertaking  to  the  court  of  appeals  from  an 
order  granting  a  new  trial. 

Upon  an  undertaking  given  upon  an  appeal  to  the  court  of  appeals,  from 
an  order  of  the  general  term,  reversing  a  judgment  of  the  special  term, 
and  granting  a  new  trial  —  the  appellant  giving  the  usual  stipulation 
for  judgment  absolute  on  affirmance,  and  the  court  of  appeals  affirm 
the  judgment  of  the  general  term,  with  costs  to  the  respondent  of  the 
appeal  to  that  court  —  the  liability  of  the  sureties  on  the  undertaking, 
extends  to  the  costs  of  the  appeal  to  the  court  of  appeals  only. 

Special  Term,  1876. 

MOTION  for  a  new  trial. 

The  action  was  against  the  defendants  as  sureties,  upon  an 
undertaking  given  upon  an  appeal  to  the  court  of  appeals,  by 
one  Delahanty,  from  an  order  of  the  general  term  of  the 
court  of  common  pleas,  reversing  a  judgment  of  the  special 
term  and  granting  a  new  trial. 

Delahanty  had  recovered  a  judgment  against  one  Seaman. 
The  latter  appealed  to  the  general  term,  where  the  judgment 
was  reversed  and  a  new  trial  ordered.  From  this  order 
Delahanty  appealed  to  the  court  of  appeals,  giving  the  usual 
stipulation,  that  if  the  order  should  be  affirmed,  judgment 
absolute  should  be  rendered  against  the  appellant. 

The  undertaking  of  the  defendants  was  the  usual  printed 
form  used  on  an  appeal  from  a  judgment  directing  the  pay- 
ment of  money,  but  it  recited  the  judgment  of  the  special 
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term,  and  the  order  of  the  general  term  reversing  the  judg- 
ment and  granting  a  new  trial,  and  the  intention  to  appeal 
therefrom  to  the  court  of  appeals,  and  then  was,  in  substance, 
as  follo*ws  :  "  That  the  appellant  will  pay  all  costs  and  dam- 
ages which  may  be  awarded  against  him  on  said  appeal,  not 
exceeding  $250 ;  and  if  the  said  order  so  appealed  from,  or 
any  part  thereof,  be  affirmed,  the  said  appellant  will  pay  the 
amount  directed  to  be  paid  by  said  judgment,  or  the  part  of 
such  amount  as  to  which  the  said  judgment  shall  be  affirmed, 
if  it  be  affirmed  only  in  part  or  if  the  appeal  be  dismissed, 
and  all  damages  which  shall  be  awarded  against  the  appellant 
on  said  appeal." 

The  sureties  justified  in  $500.  The  court  of  appeals 
affirmed  the  judgment  of  the  general  term  by  default,  and 
adjudged  that  the  "respondent  should  recover  against  the 
appellant  his  costs  of  appeal  to  this  court."  And  it  was 
further  ordered  that  the  record  and  proceedings  be  remitted 
to  the  court  of  common  pleas,  "  there  to  be  proceeded  upon 
according  to  the  law." 

On  filing  the  remittitur  in  the  common  pleas  an  order  was 
entered,  in  substance,  making  the  judgment  of  the  court  of 
appeals  the  judgment  of  that  court,  and  that  the  defendant 
therein  (Seaman)  recover  against  the  plaintiff  (Delahanty) 
the  costs  of  the  appeal  to  the  court  of  appeals,  which  were 
taxed  at  $226.38.  The  court  also  awarded  a  further  judg- 
ment against  the  plaintiff,  Delahanty,  for  the  costs  of  the  trial 
and  appeal  to  the  general  term,  amounting  to  $638.75. 

The  plaintiff  claimed  to  recover  in  this  action  against  the 
sureties  of  Delahanty,  the  two  sums,  namely,  the  costs  of  the 
appeal  to  the  court  of  appeals  ($226.38)  and  the  costs  of  the 
trial  and  appeal  to  the  general  term  ($638.75). 

On  the  trial  the  defendants  claimed  that  they  were  liable 
only  for  the  costs  of  the  appeal  to  the  court  of  appeals,  and 
asked  the  court  so  to  instruct  the  jury.  The  court  declined 
to  do  so,  and  the  defendants  excepted. 

The  court  directed  the  jury  to  find  for  the  plaintiff  for 


NEW  YORK  PRACTICE  REPORTS.  423 

Seaman  agt.  McReynolds. 

the  full  amount  claimed,  with  interest,  and  the  defendants 
excepted. 

The  jury  gave  a  verdict  for  $1,464.42. 

The  defendants  moved  for  a  new  trial  on  the  minutes. 

D.  T.  Robertson,  for  defendants. 
H.  M.  Whitehead,  for  plaintiff. 

MONELL,  Ch.  J.  —  The  Code,  as  originally  adopted,  did  not 
allow  any  appeal  to  the  court  of  appeals  from  an  order  grant- 
ing or  denying  a  motion  for  a  new  trial.  The  first  amend- 
ment seems  to  have  been  in  1851  allowing  an  appeal  from 
an  order  granting  a  new  trial.  But  the  amendment  was 
repealed  the  next  year  (1852),  and  two  years  afterward 
(1854)  the  repeal  was  limited  to  appeals  taken  subsequent  to 
the  act  of  1852.  In  1857  the  section  was  again  amended  by 
again  allowing  appeals  from  orders  granting  new  trials,  but 
requiring  the  assent  of  the  appellant,  that  if  the  order  be 
affirmed  judgment  absolute  should  be  rendered  against  the 
appellant.  In  1862  a  further  amendment  includes  an  order 
refusing  a  new  trial. 

In  extending  the  jurisdiction  of  the  court  to  orders  grant- 
ing new  trials  no  special  provision  was  made  by  the  legislature 
for  staying  proceedings  upon  the  order  by  requiring  security 
or  otherwise,  and  the  only  provisions  of  law  applicable  are 
those  of  chapter  2  of  title  11  of  the  Code  and  the  general 
power  given  to  the  court  over  its  proceedings. 

The  three  hundred  and  thirty-fourth  section  provides,  that 
to  render  an  appeal  effectual  for  any  purpose  an  undertaking 
must  be  executed  to  the  effect  that  the  appellant  will  pay  all 
costs  and  damages  which  may  be  awarded  against  him  on  the 
appeal.  But  if  the  appeal  is  from  a  judgment  directing  the 
payment  of  money,  there  must,  to  stay  the  proceedings 
thereon,  be  a  further  undertaking  as  prescribed  in  the  suc- 
ceeding sections.  In  all  other  cases,  i.  «.,  cases  not  provided 
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for  in  the  several  sections  referred  to,  the  perfecting  of  an 
appeal,  by  giving  the  undertaking  mentioned  in  section  334, 
shall  stay  proceedings  in  the  court  below  upon  the  judgment 
appealed  from  (Code,  sec.  342). 

There  can  be  no  question  that  an  appeal  from  an  order 
granting  a  new  trial  falls  within  the  provisions  of  section 
334;  and  it  is  equally  clear,  I  think,  that  none  of  the  suc- 
ceeding sections,  down  to  section  342,  have  any  application. 
There  was  no  judgment  directing  the  payment  of  money 
from  which  the  appeal  was  taken.  The  only  "judgment" 
between  the  parties  was  in  favor  of  the  appellant,  and  had 
been  reversed  and  set  aside  and  a  new  trial  ordered.  The 
respondent,  in  the  court  of  appeals,  had  nothing  but  a  mere 
right  to  go  to  a  new  trial,  in  which,  if  he  should  be  success- 
ful, he  would  recover  his  costs  of  the  suit  and  of  the  appeal 
to.  the  general  term.  The  contingency  of  his  right  to  recover 
costs  could  happen  only  after  a  second  vtrial.  But  no  second 
trial  was  had ;  the  operation  of  the  order  granting  the  new 
trial  was  stayed  by  the  undertaking  under  section  334.  The 
situation,  therefore,  of  the  parties,  when  the  appeal  was  taken 
from  the  order,  did  not  require  that  any  undertaking  should 
be  given  other  than  such  as  is  required  by  section  334. 
There  was  no  judgment  directing  the  payment  of  money 
then  in  existence;  and  the  possible  judgment  authorized  by 
the  appellant's  stipulation,  in  the  event  of  an  affirmance  of 
the  order,  is  nowhere  contemplated  in  the  Code,  and  could 
not  well  be  when  it  depended  upon  a  contingency  so  remote 
and  uncertain. 

It  is  enough,  however,  that  the  Code  does  not  require,  in 
appeals  from  orders,  any  undertaking  except  to  secure  the 
costs  in  the  court  of  appeals;  and  such  an  undertaking  is 
effectual  to  stay  proceedings  upon  the  order. 

But  it  is  claimed  that  the  undertaking  executed  by  the 
defendants  can,  by  construction,  be  made  to  cover  costs  which 
the  respondent  recovered  after  the  affirmance  of  the  order 
by  the  judgment  of  the  common  pleas ;  and  T  am  referred  to 
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.the  latter  part  of  the  printed  form,  which  is  to  the  effect,  that 
if  the  order  is  affirmed  the  appellant  will  pay  the  amount 
directed  to  be  paid  by  the  "judgment,"  and  all  damages 
awarded  against  the  appellant  on  the  appeal. 

The  undertaking  was  a  printed  form  applicable  to  an  appeal 
from  a  judgment  directing  the  payment  of  money,  but  con- 
tained, also,  an  undertaking  for  costs  under  section  334.  The 
latter  part  was  sufficient  and  proper,  but  the  other  part  was 
unnecessary  and  inapplicable  to  the  existing  facts. 

It  has  been  held  that  an  undertaking  under  the  Code  is 
good  as  a  promise  (Thompson  agt.  Blanchard,  3  N.  Y.  It., 
335 ;  Doolittle  agt.  Dininny,  31  id.,  350),  and  need  not 
express  a  consideration  ;  but  it  being  an  instrument  authorized 
and  required  by  law,  no  other  or  greater  effect  can  be  given 
to  it  than  is  provided  in  the  law.  Even,  therefore,  if,  by  its 
terms,  the  undertaking  could  be  made  to  cover  the  subse- 
quently recovered  judgment  for  costs,  which  the  plaintiff 
recovered  against  the  defendants'  principal,  it  is  at  least 
questionable  whether  it  would  be  an  obligation  binding  on 
the  sureties.  As  a  simple  promise,  expressing  no  considera- 
tion, it  would  be  void  under  the  statute  of  frauds,  unless, 
perhaps,  a  consideration  was  proved  by  parol ;  for  the  cases  I 
have  referred  to  sustain  an  undertaking  as  a  valid  instrument, 
solely  on  the  ground  that  it  is  required  and  authorized  by 
law. 

There  is,  however,  nothing  in  the  terms  or  tpnor  of  the 
undertaking  which  can  render  the  sureties  liable  upon  it  for 
a  subsequently  acquired  judgment ;  and  the  promise  to  pay 
the  amount  directed  to  be  paid  by  the  "judgment"  was 
improper,  as  there  was  no  judgment,  and  was  unnecessary 
for  the  purpose  of  an  appeal  from  the  order. 

Besides,  in  giving  effect  to  such  an  instrument,  the  liability 
must  be  determined  from  the  facts  existing  when  the  obliga- 
tion was  incurred,  and  from  the  intention  of  the  parties  at 
that  time  (Rochester  City  Bank  agt.  Elwood,  21  N.  Y.  J?., 
p.  90). 

VOL.  L.  54 
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When  the  undertaking  was  signed  there  was  no  judgment 
against  the  appellant.  At  most  there  was  a  possibility  of  a 
future  judgment  for  costs.  But  that  depended  upon  the  con- 
tingency of  an  affirmance  of  the  order.  It  could  not,  there- 
fore, have  been  intended  by  the  sureties  to  become  responsi- 
ble for  the  appellant  beyond  his  existing  liabilities  ;  and  the 
language  cannot  be  interpreted  into  an  obligation  to  pay 
otherwise  than  the  terms  plainly  import. 

The  question  here  is  against  a  surety.  The  judgment  for 
costs  against  the  appellant  is  valid  and  can  be  enforced  against 
him.  But  the  liability  of  his  sureties  is  to  be  ascertained  by 
the  undertaking  they  executed. 

The  judgment  of  the  court  of  appeals  merely  affirmed  the 
order,  with  the  costs  of  that  appeal.  No  damages  were 
awarded.  Upon  filing  the  remittitur  the  common  pleas  gave 
judgment  for  the  previous  costs  against  the  appellant.  To 
that  proceeding  the  sureties  were  not  parties ;  and  their  obli- 
gation, incurred  when  the  appeal  was  taken,  does  not  include 
them. 

The  effect  of  the  stipulation  upon  an  appeal  from  an  order 
granting  a  new  trial,  is  that  upon  an  affirmance  of  the  order, 
the  court  may  give,  as  a  final  judgment,  the  same  judgment 
that  the  respondent  would  have  been  entitled  to  if  he  had 
been  successful  at  the  trial.  Hence,  in  such  a  case,  the 
judgment  absolute  is  for  costs  only,  and  may  cover  all  the 
costs  of  the  action.  Such  a  recovery  is  good  as  against  the 
appellant,  who,  as  the  party  to  the  record,  is  subject  to  the 
power  of  the  court.  But  the  power  over  the  sureties  is 
restricted  to  their  written  obligation,  and  cannot  be  found 
elsewhere. 

If  I  am  correct  in  the  view  taken  of  the  defendants'  lia- 
bility, then  the  recovery  should  have  been  for  the  costs  'of 
the  appeal  to  the  court  of  appeals,  with  interest  thereon. 

The  verdict  must  be  amended  by  reducing  it  to  the  sum  of 
$300.75,  that  being  the  costs  in  the  court  of  appeals  ($226.38) 
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and  seventy-four  dollars  and  thirty-seven  cents  interest  from 
June  20,  1871. 

The  recovery  is  not  confined  to  the  $250  named  in  the 
undertaking.  Interest  beyond  the  penalty  is  always  recovera- 
ble (Lyon  agt.  Clark,  8  N.  Y.  R.,  148;  Brainard  agt. 
Jones,  18  id.,  35) 
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SUPKEME  COURT 

* 

JAMES  "W.  DANA  agt.  THE  NEW  YORK  CENTRAL  AND  HUDSON 
RIVEK  RAILROAD  COMPANY. 

Liability  of  common  carrier  —  acting  as  agent  beyond  Tiis  termini. 

It  is  competent  for  a  carrier  or  agent  to  limit  his  liability,  and  such  con- 
tracts are  held  valid  when  free  from  fraud  or  imposition. 

Where  the  receipt  declares  that  the  company,  in  sending  forward  goods 
beyond  their  termini,  shall  act "  as  the  agent  of  the  consignor  or  con- 
signee, and  not  as  carrier,"  it  is  its  duty  as  such  agent  to  give  correct 
information  and  instructions  to  the  succeeding  carrier,  as  to  the  destina- 
tion and  delivery  of  the  property  transferred  to  the  latter  company; 
otherwise  it  is  liable  in  damages  to  the  consignor  for  all  loss  and  injury 
to  the  property  which,  by  its  agreement  with  him,  they  undertook  to 
carry  to  its  destination. 

Oneida  Circuit,  September,  1875. 

ACTION  to  recover  damages  alleged  to  have  come  to  a  horse 
shipped  by  plaintiff  from  Utica  to  Adams  Centre,  Jefferson 
county.  A  jury  trial  was  waived  by  the  parties. 

The  plaintiff  delivered  to  defendant  the  horse  April  10, 
1874,  and  took  a  receipt,  in  which  the  horse  was  stated  to  be 
delivered  to  H.  A.  Averell,  Adams  Centre,  New  York,  and 
in  which  reference  was  made  to  a  stock  release,  executed  the 
same  day  by  the  parties,  in  which  release  it  was  stated, 
viz. : 

"  Now,  in  consideration  that  the  party  of  the  first  part  will 
transport  for  the  party  of  the  second  part  one  horse  agreed 
weight,  2,000  pounds,  which  said  horse  has  this  day  been  deliv- 
ered by  the  party  of  the  second  part  to  the  party  of  the  first 
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part,  from  Utica  to  Adams  Centre,  at  the  rate  of cents 

per  100  pounds,  such  rate  being  one  made  upon  the  basis 
above  stated,  the  party  of  the  second  part  agrees  that  the 
party  of  the  first  part  shall  not,  under  any  circumstances  nor 
for  any  cause,  be  held  liable  beyond  the  sum  of  $200  for  injury 
to,  or  loss  of,  any  single  animal  carried  pursuant  to  this  agree- 
ment. *  *  *  " 

The  defendant,  on  the  same  day,  made  its  way-bill  of  mer- 
chandise from  Utica  to  Rome,  and  in  and  under  the  words 
"  for  whom  and  where,"  inserted  "A.  Averell,  Canton"  which 
was  made  in  defendant's  office  at  Utica,  and  produced  by  it  at 
the  trial,  and  it  appeared  that  this  way-bill  accompanied  the 
horse  in  question  to  Rome,  and  was  shown  to  some  agent  of 
the  Rome,  Watertown  and  Ogdensburg  Railroad  Company, 
or  a  copy  of  same  was  given  to  such  agent  at  the  time.  The 
horse  was  at  Rome  delivered  to  the  R.,  W.  and  O.  R.  R.  Co., 
and  by  it  carried  to  Canton,  St.  Lawrence  county,  and  back  to 
Adams  Centre,  and  arrived  fifty-four  hours  later  than  if  deliv- 
ered in  the  usual  course  at  Adams  Centre. 

On  the  thirteenth  April,  when  the  horse  was  delivered  to 
Averell  at  Adams  Centre,  he  had  a  cold ;  cough  and  lung  fever 
ensued,  and  he  was  sick  some  thirty-seven  weeks,  and  damaged 
more  than  $200.  He  was  in  good  condition  when  delivered 
to  defendant  by  plaintiff. 

John  H.  Knox,  for  plaintiff. 

D.  M.  K.  Johnson,  for  defendant. 

HARDIN,  J. —  Upon  the  trial  it  was  held  that  the  papers 
contained  a  contract,  and  were  the  exclusive  evidence  thereof 
between  the  parties,  and  that  principle  must  be  applied  in 
considering  the  case  (Locey  agt.  N.  T.  C.  R.  Co.,  50  JV.  Y., 
76 ;  Belger  agt.  The  Adams  Ex.  Co.,  51  id.,  166 ;  Steers  agt. 
Liverpool,  N.  Y.  and  P.  S.  Co.,  57  id.,  1 ;  Hinckley  agt.  N.  Y. 
C.  and  E.  R.  R.  R.  Co.,  56  id.,  429). 

The  receipt  declared  that  the  company,  in  sending  forward 
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goods  beyond  the  defendant's  termini,  shall  act  "  as  the  agent 
of  the  consignor  or  consignee,  and  not  as  carrier." 

As  such  agent,  it  was  its  duty  to  give  correct  information 
and  instructions  as  to  the  delivery  of  the  property.  If  it  gave 
others,  it  acted  at  its  own  risk  and  peril  (Johnson  agt.  N.  Y. 
C.  ft.  Co.,  33  N.  Y.,  610 ;  Goodrich  agt.  Thompson,  44  id., 
324). 

It  is  a  fair  inference,  upon  the  facts  disclosed  in  this  case, 
that  the  false  information  in  defendant's  way-bill  shown  to 
the  agent  of  the  R.,  "W.  and  O.  road  caused  the  error  and  con- 
sequent detention  and  exposure,  &c.,  of  the  horse. 

Assuming  that  the  defendant  is  liable  as  an  agent  for  its 
false  instructions  or  information,  it  is  not  necessary  to  con- 
sider the  effect  of  the  stock  release  as  an  agreement  to  carry 
from  Utica  to  Adams  Centre,  as  stated  in  the  release. 

It  is  competent  for  a  carrier  or  agent  to  limit  its  liability. 
Such  limiting  contracts  are  held  valid  when  free  of  fraud  or 
imposition.  None  is  claimed  here,  therefore  the  limitations 
made  must  be  held  valid  (51  N.  Y.,  166 ;  57  id.,  1 ;  Westcott 
agt.  Am.  Ex.  Co.,  6  Lansing  •  aff'd,  Com.  of  Appeals,  opin- 
ion by  DWIGHT,  Com'r,  unreported). 

The  horse  was  "  carried  pursuant  to  this  agreement,"  and 
therefore  the  liability  was  limited  to  $200.  But  it  is  said  that 
there  is  no  proof  that  the  horse  took  his  cold  the  last  fifty-four 
hours  instead  of  the  first  twenty  hours  of  the  seventy-four  hours 
he  was  en  route  from  Utica,  and  prior  to  his  delivery  to  the 
consignee,  at  Adams  Centre. 

The  burden  of  proof  to  show  that  it  was  not  during  the  last 
fifty-four  hours  was  upon  the  defendant,  and  no  such  proof 
was  given.  The  onus  for  accounting  for  the  default  as  well 
as  injury  was  with  the  defendant  (Brownell  agt.  N.  Y.  C.  R. 
Co.,  45  N.  Y.,  184 ;  Magher  agt.  The  C.  and  A.  R.  R.  Co., 
45  id.,  514). 

There  is  no  proof  that  the  injury  would  have  happened  if 
there  had  been  no  mistake  (opinion  of  ANDREW,  «/!). 

The  fair  inference  upon  the  facts  disclosed  here  is,  that  the 
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long  exposure,  the  great  travel  and  the  last  fifty-four  hours 
thereof  led  to  the  cold  which  affected  the  horse  and  injured 
him  (Michaels  agt.  N.  T.  C.  JR.  Co.,  30  N.  Y.,  564). 
These  views  lead  to  the  conclusions : 

1.  That  the  defendant  is  liable  to  the  plaintiff  for  damages. 

2.  That  the  stock  release  limits  the  damages  recoverable  for 
injury  to  the  horse  to  $200. 

3.  That  the  plaintiff  is  entitled  to  judgment  against  the 
defendant  for  $200,  and  costs  of  the  action. 
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NEW  YOEK  SUPERIOR  COURT. 

ADOLPH  STEINBERG  agt.  MAX  LASKEK. 

Arrest  for  seduction. 

In  an  action  for  seduction  the  defendant  may  be  arrested,  under  the  first 
subdivision  of  section  179  of  the  Code,  "  for  an  injury  to  the  person." 

Saml.  Jones,  for  motion. 
D.  T.  Walden,  opposed. 

CUKTIS,  J.  —  The  plaintiff  sues  for  the  seduction  of  his 
daughter  and  obtains  an  order  of  arrest. 

The  defendant  moves  to  vacate  the  order  of  arrest  on  the 
ground  that  it  is  not  one  of  the  cases  for  which  the  Code 
provides  that  a  defendant  may  be  arrested. 

The  defendant  claims  that  the  basis  of  the  father's  action 
is  for  the  loss  of  his  daughter's  service  by  reason  of  her  preg- 
nancy and  confinement.  It  is  true,  that  at  an  early  period 
this  form  of  action  was  devised  to  give  the  father  a  remedy 
againsf  the  seducer  of  his  daughter,  as  the  jury  had  the  right 
to  give  damages  in  excess  of  the  pecuniary  loss  of  services. 
The  form  has  been  'since  followed,  and  previous  to  the  Code 
it  was  a  matter  of  course  to  hold  the  defendant  to  bail. 

It  is  not  easy  to  presume  that  the  legislature  intended  to 
release  a  defendant,  in  this  class  of  cases,  from  liability  to 
arrest ;  and  it  has  been  held  that  it  comes  within  the  first 
subdivision  of  section  179  of  the  Code,  which  provides  that 
a  defendant  may  be  arrested  "  for  an  injury  to  the  person." 
This  seems  to  be  a  better  view  and  more  in  accordance  with 
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the  analogies  of  the  law  (Delamater  agt.  Russell,  2  Code 
Rep.,  147 ;  Taylor  agt.  North,  3  Code  Rep.,  9 ;  Strauss  v. 
Schwartzwaelden,  4  Bosw.,  627). 

There  does  not  appear  to  be  any  reported  case  to  the  con- 
trary, and  the  views  presented  in  the  early  decisions  under 
the  Code,  in  respect  to  the  question  raised  upon  this  motion, 
have  been  generally  acceded  to. 
VOL.  L  55 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  agt.  WILLIAM  M. 
TWEED  and  THE  MAYOR,  ALDERMEN  AND  COMMONALTY  OF 
THE  CITY  OF  NEW  YORK. 

Motion  by  defendant  Tweed,  at  the  close  of  tJie  evidence,  to  dismiss  the  complaint. 

The  defendant  Tweed,  at  the  close  of  the  evidence,  moved  to  dismiss  the 
complaint  as  to  certain  items  of  the  plaintiffs'  demand,  and  also  as  to  all 
the  causes  of  action. 

Denied,  for  the  reason :  First.  That  the  positive  testimony  of  several  of  the 
witnesses  of  conversations  with  Tweed,  and  others  of  acts  and  divisions 
of  moneys,  and  of  additions  to  and  swellings  of  bills,  make  it  a  question 
for  the  jury. 

Second.  The  objection  made  that  there  is  no  proof  tending  to  show  that 
bills  in  favor  of  certain  persons  named,  for  which  warrants  amounting  to 
over  $600,000  were  issued,  were  false,  and  consequently  could  not  be 
recovered  in  this  action,  is  answered  by  stating  that,  although  no  witness 
has  testified  directly  to  their  falsity,  there  is  sufficient  evidence  to  justify 
their  submission  to  the  jury.  None  of  these  bills  were  audited  in  the 
manner  prescribed  by  the  act  of  1870,  but  directly  in  violation  of  it. 
Also,  evidence  has  been  given  tending  to  show  that  Tweed  received  to 
his  own  use  twenty -five  per  cent  of  the  amount  of  such  bills.  The  force 
of  this  evidence  and  the  conclusion  to  be  drawn  therefrom  is  for  the 
jury. 

Third.  The  objection  that  warrants  issued  to  certain  individuals  named, 
amounting  to  over  $2,000,000,  were  never  indorsed  by  the  payees;  that, 
consequently,  the  money  which  the  Broadway  Bank  paid  was  improp- 
erly paid,  and  that,  in  judgment  of  law,  the  money  obtained  thereon  is 
still  in  the  county  treasury,  is  answered  by  stating  that,  assuming  that 
the  name  of  the  payee  upon  these  warrants  is  forged,  the  question  is  not 
now  whether  a  remedy  does  or  does  not  exist  against  the  bank,  but 
whether,  when  the  money  has  been  actually  taken  from  the  treasury,  the 
remedy  does  not  exist  against  the  taker.  It  will  not  do  to  hold  that  the 
county  cannot  recover  from  the  forger  and  the  wrongful  taker  of  its 
money  the  fruits  of  its  crime,  because  it  has  also  a  remedy  against  its 
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agent  who  paid  the  money  in  good  faith  to  the  party  who  wrongfully 
deceived  it. 

Fourth.  The  objection  that  John  H.  Keyser  and  others  named  have  been 
released  from  liability,  and,  as  they  were  co-conspirators  with  Tweed, 
their  release,  or  the  release  of  either,  discharges  all,  is  sufficiently 
answered  when  it  appears  that  the  most  that  can  be  said  on  that  ques- 
tion is,  that  certain  influential  citizens  who  have  been  conspicuous  in 
these  prosecutions  have  promised  them  protection.  If  either  should  be 
prosecuted,  no  defense  upon  the  ground  of  a  release  could  be  pleaded. 
No  pei-son  authorized  officially  to  make  a  promise  has  made  any,  and 
the  entire  absence  of  consideration  would  make  any  nudum  pactum,  if 
made.  A  release,  to  be  effectual  in  such  a  case,  and  a  discharge  of  the 
persons  named,  must  be  a  technical  release,  under  seal. 

Fifth.  In  regard  to  the  question  that  the  act  of  1875,  which  authorizes  this 
action,  is  unconstitutional,  the  decision  of  the  general  term  of  this  dis- 
trict passed  upon  this  question,  upon  the  defendant's  appeal  from  the 
order  refusing  to  vacate  the  order  of  his  arrest,  is  binding  upon  this  court 
and  must  be  followed. 

Sixth.  The  objection  that  the  action  of  the  board  of  audit  was  judicial,  and 
that  no  action  can  be  maintained  against  a  judge  for  acts  done  in  that 
capacity,  cannot  prevail,  because  the  defendant  Tweed  never  acted  as  a 
member  of  the  board  of  audit.  His  functions  as  a  judge  were  never 
exercised.  Instead  thereof,  he  corruptly  agreed  to  make  bills.  Besides, 
when  these  bills  came  before  the  board  of  audit,  Tweed,  according  to 
the  evidence  of  the  plaintiffs,  was  interested  —  the  bills  had  all  been 
increased  to  give  him  a  per  centage.  The  Revised  Statutes  declare: 
"No  judge  of  any  court  can  sit  as  such  in  any  cause  to  which  he  is  a 
party,  or  in  which  he  is  interested,"  &c. 

Seventh.  The  remaining  question  is :  What  damages  can  the  plaintiffs  recover? 
If  the  evidence  of  the  plaintiffs  be  true,  the  case  is  presented,  not  only  of 
an  adviser  of  an  over-draft,  but  that  of  a  person  who  has  advised  the 
over-draft,  ordered  it  himself,  and  distributed  the  proceeds.  The  damage 
which  the  wrong  has  caused  can  be  recovered,  even  though  the  party  did 
not  receive  all  its  fruits.  Where  the  fraud  consists  in  the  additions  to 
honest  demands,  the  recovery  must  be  limited  to  the  injury.  The  dam- 
ages to  be  recovered  in  this  action,  therefore,  are  those  which  the  alleged 
fraud  has  caused. 

New  York  Circuit,  Part  II,  March  6,  1876. 

MoTion  by  defendant  Tweed,  at  the  close  of  the  evidence, 
to  dismiss  the  complaint  as  to  certain  items  of  the  plaintiffs' 
demand,  and  also  as  to  all  the  causes  of  action. 
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David  Dudley  Field,  Field  <&  Deyo  &  Mr.  Eddlestein, 
for  defendant  Tweed. 

Charles  O*  Conor,  James  O.  Carter  t&  Wheeler  If.  Peck- 
ham,  for  plaintiffs. 

WESTBROOK,  J. — This  suit  lias  been  instituted  and  is 
sought  to  be  maintained  by  force  of  the  provisions  of  chap- 
ter 49  of  the  Laws  of  1875,  entitled  "An  act  to  authorize 
the  people  of  the  state  to  bring  and  maintain  certain  actions 
for  the  recovery  of  public  moneys  and  property,"  and  the 
general  scope  of  the  complaint  may  be  thus  stated  :  Section 
4,  of  chapter  382,  of  Laws  of  18TO,  entitled  "An  act  to 
make  further  provision  for  the  government  of  the  county  of 
New  York,"  provided  that,  "  all  liabilities  against  the  county 
of  New  York,  incurred  previous  to  the  passage  of  this  act, 
shall  be  audited  by  the  mayor,  comptroller,  and  the  presi- 
dent of  the  board  of  supervisors,  and  the  amounts  which 
are  found  to  be  due  shall  be  provided  for  by  the  issue  of 
revenue  bonds  of  the  county  of  New  York,  payable  during 
the  year  1871,  and  the  board  of  supervisors  shall  include  in 
the  ordinance  levying  the  taxes  for  the  year  1871  an  amount 
sufficient  to  pay  said  bonds  and  the  interest  thereon.  Such 
claims  shall  be  paid  by  the  comptroller,  to  the  party  or  par- 
ties entitled  to  receive  the  same,  upon  the  certificate  of  the 
officers  named  therein."  After  referring  to  this  provision. 
of  the  act,  the  pleading  charges  that  the  defendant  Tweed, 
who  was  the  chairman  of  the  board  of  supervisors  referred 
to  therein,  instead  of  performing,  together  with  his  asso- 
ciates, the  duty  imposed  upon  him  of  a  faithful  audit  of  bills 
presented,  conspired  witli  one  James  Watson  and  others, 
fraudulently  to  present  false  and  fictitious  claims  and  accounts 
for  their  own  benefit,  and  in  regard  to  the  pretended  accounts 
of  certain  individuals  specified  in  the  schedule  to  the  com- 
plaint, the  gross  amount  of  which  is  over  $6,000,000,  such 
conspiracy  was  actually  accomplished,  the  money  obtained 
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from  the  treasury  and  converted  to  the  use  of  such  con- 
spirators. For  the  amount  thereof  ($6,198,957.85),  with  inter- 
est thereon,  from  the  1st  day  of  September,  1870,  judgment 
is  demanded  against  the  defendant  Tweed,  together  with  the 
costs  of  the  action. 

It  is  scarcely  necessary  to*  inquire  whether  each  and  every 
averment  of  the  complaint  is  sustained  by  proof  to  the  extent 
charged.  Without  expressing,  at  this  stage  of  the  cause,  any 
opinion  upon  the  force  of  the  evidence  offered  to  establish  the 
material  allegations,  which  have  been  substantially  recited,  it 
is  sufficient  to  observe  that  the  positive  testimony  of  Andrew 
J.  Garvey,  James  H.  Ingersoll,  John  Garvey,  John  H.  Key- 
ser,  George  S.  Miller  and  John  Kennard,  of  conversations 
with  Tweed  and  others,  of  acts  and  divisions  of  moneys,  and 
of  additions  to  and  swellings  of  bills,  makes  questions  for 
the  jury,  whether  or  not  the  complaint  is  not  substantially 
maintained  in  some  particulars,  at  least.  It  is,  however, 
strenuously  maintained,  that  there  is  no  proof  whatever  tend- 
ing to  show  that  any  part  of  the  bills  in  favor  of  Archibald 
Hall,  Jr.,  A.  W.  Lockwood,  The  New  York  Printing  Com- 
pany, The  Transcript  Association,  The  Manufacturing  Sta- 
tioners, J.  W.  Smith,  C.  H.  Jaenbus,  and  E.  Marrener,  for 
the  payment  of  which  warrants  amounting  to  $611,076.40 
were  issued,  was  false,  and  that  consequently  the  money  paid 
thereon  cannot  be  recovered  in  this  action.  It  is  true,  that 
no  witness  has  directly  testified  to  the  falsity  of  the  charges 
made  thereon,  but  there  is  sufficient  evidence  to  justify  the 
submission  of  these  items  to  the  jury.  None  of  these  bills 
were  audited  in  the  manner  prescribed  by  the  act  of  1870,  so 
far  as  the  evidence  shows.  There  is  no  testimony  evincing 
that  the  board  of  audit,  created  by  said  act,  of  which  Mr. 
Tweed  was  one,  ever  met  as  such  to  pass  upon  such  claims  ; 
on  the  contrary,  there  is  some  affirmative  proof  to  show  it 
never  met,  and  that  instead  of  an  investigation  of  each  bill 
presented,  at  the  only  meeting  which  said  board  ever  held 
(May  5th,  1870),  it  adopted  a  resolution  which  substantially 
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declared  that  its  duties  would  never  be  discharged,  and 
resolved  that  every  bill  collected  by  the  county  auditor  from 
the  various  committees  of  the  board  of  supervisors  for  liabili- 
ties incurred  prior  to  April  26th,  1870,  should  be  audited 
and  allowed  by  such  board  of  audit,  provided  it  was  certified 
by  the  clerk,  or  president,  of  the  board  of  supervisors  that 
such  bill  had  been  authorized  by  said  board,  or  its  appropri- 
ate committee.  The  bills  we  are  considering  were  verified 
by  no  oath  or  affirmation,  and  no  judgment  of  the  board  of 
audit  was  ever,  so  far  as  appears,  exercised  in  regard  to  them 
or  any  of  them.  In  addition  to  this,  evidence  has  been  given 
tending  to  show  that  a  per  centage  to  various  parties,  Mr. 
Tweed  among  others,  was  calculated  upon  these  bills,  and 
that  twenty-five  per  cent  of  the  amount  thereof  was  actually 
paid  to  the  defendant,  'the  force  of  the  evidence  to  which  I 
have  referred,  and  the  conclusion  to  be  drawn  therefrom,  is 
for  the  jury.  As  they  are  ultimately  to  pass  upon  all  ques- 
tions of  fact,  it  would  be  improper  to  discuss  this  point  any 
further.  There  is  enough  to  submit  these  items  of  the  plain- 
tiffs' claim  to  those  who,  under  our  theory  of  jurisprudence, 
make  the  body  to  determine  issues  of  facts. 

It  is  further  objected  that  warrants  issued  to  J.  A.  Smith, 
C.  D.  Bollar,  Keyser,  Davidson,  Halsey  &  Co.,  and  A.  G. 
Miller,  amounting  to  $2,078,471.38,  were  never  indorsed  by 
the  payees,  and  that,  consequently,  the  money  which  the 
Broadway  Bank  paid  was  improperly  paid,  and  that,  in  judg- 
ment of  law,  the  money  obtained  thereon  is  still  in  the  county 
treasury.  In  deciding  this  point,  I  must  assume  the  correctness 
of  the  plaintiffs'  allegations  and  positions  upon  the  facts,  for 
it  is  impossible  for  me  now  to  say  that  the  jury  will  not  so 
find,  and  if  I  decide  upon  the  assumption  that  they  will  find 
the  facts  in  favor  of  the  defendant,  they  will  then  be  deprived 
of  the  right  to  determine  those  matters  which  the  law 
commits  to  them.  Assuming  that  the  indorsement  of  the 
name  of  the  payee  upon  these  warrants  is  forged,  the  ques- 
tion is  not  before  me,  whether  a  remedy  does  or  does  not 
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exist  against  the  bank,  but  whether,  when  the  money  has 
been  actually  taken  from  the  treasury  of  the  county,  the 
remedy  does  not  exist  against  the  taker.  The  warrants  were 
not  drawn  upon  the  Broadway  Bank,  but  upon  the  county 
treasurer  at  the  bank.  They  were  paid  by  the  treasurer 
through  the  bank,  the  payments  recognized  by  and  charged  to 
the  treasurer.  If  the  jury  find  that  the  conspiracy  to  defraud 
existed,  then,  as  the  act  of  one  conspirator  in  furtherance  of 
the  common  object  is  the  act  of  each,  such  finding  involves 
the  further  facts  that  Mr.  Tweed,  himself,  forged  the  payees' 
names,  and  himself  obtained  the  money.  Will  it  do  to  hold 
that  the  county  cannot  recover  from  the  forger  and  the 
wrongful  taker  of  its  money,  the  fruits  of  its  crime,  because  it 
has  also  a  remedy  against  its  agent  who  paid  its  money  in 
good  faith  to  the  party  who  wrongfully  deceived  it  ?  Is  not 
the  conclusion  obvious  ? 

It  is  further  urged  that  John  H.  Keyser,  Andrew  J.  Garvey, 
Richard  B.  Connolly,  James  H.  Ingersoll,  and  the  estate  of 
James  Watson  have  been  released  from  liability,  and  as  they 
were  co-conspirators  with  the  defendant  Tweed,  their  release, 
or  the  release  of  either,  discharges  all.  It  is  not  urged  that 
either  Keyser,  Garvey,  Ingersoll  or  Connolly  has  paid  any 
money,  or  obtained  a  formal  release  from  any  person.  The 
most  that  can  be  said  is,  that  certain  influential  citizens,  who 
have  been  conspicuous  in  these  prosecutions,  have  promised 
them  protection.  It  would  hardly  be  argued  that  if  either 
should  be  prosecuted,  any  defense  upon  the  ground  of  a 
release  could  be  pleaded.  No  person  authorized  officially  to 
make  a  promise  has  made  any,  and  the  entire  absence  of  con- 
sideration would  make  any  a  nudum  pactum,  if  made.  In 
Frinlt,  agt.  Green  (5  Barb.,  445),  on  page  459,  the  court,  by 
PAIGE,  P.  J.,  says  :  "  A  release  of  one  of  two  or  more  joint 
debtors,  whether  bound  jointly  or  jointly  and  severally,  dis- 
charges the  original  contract,  and  may  be  pleaded  in  bar  of 
an  action  on  the  contract.  But  the  release,  to  have  this 
effect,  must  be  a  technical  release  under  seal "  (De  Zeng  agt. 
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Bailey,  9  Wend.,  336  ;  Rowley  agt.  Stoddard,  7  Johns.,  207  ; 
4  Wend.,  365).  A  covenant  not  to  sue  one  of  the  joint 
obligors  or  promissors  does  not  amount  to  a  release,  but  is  a 
covenant  only.  It  does  not,  at  law,  discharge  either  of  the 
joint  obligors  or  promissors ;  and  a  suit  may,  notwithstand- 
ing such  convenant,  be  brought  upon  the  original  contract 
against  all,  if  it  was  a  joint  contract,  and  against  the  one  to 
whom  the  covenant  was  not  given,  if  the  contract  was  joint 
and  several  (7  Johns.,  210 ;  Hosack  agt.  Rogers,  8  Paige, 
237).  An  agreement  not  to  sue  one  of  several  joint  debtors 
does  not  injure  the  other  debtors.  It  does  not  defeat  the 
right  of  the  debtor  sued  to  compel  contribution  from  his  co- 
debtors.  It  is  not  in  the  power  of  the  creditor  to  alter  the 
law  between  joint  debtors  (Catskill  Bank  agt.  Messenger,  9 
Cow.,  38,  per  SAVAGE,  Ch.  </.). 

In  regard  to  the  estate  of  James  Watson,  it  is  conceded 
the  recovery  was  for  demands  not  embraced  in  this  action, 
and  whilst  Mr.  Keyser  has  placed  property  in  the  hands  of 
a  trustee  to  secure  the  city,  such  deposit  was  his  own  act, 
and  no  part  thereof  has  been  in  the  hands  of  any  city 
official. 

It  is  also  urged,  upon  the  part  of  the  defendant,  that  the 
act  of  1875,  which  authorizes  the  people  to  bring  this  action, 
and  that  despite  the  pendency  of  any  other  action  "  by  or 
on  behalf  of  any  public  authority  other  than  the  state,"  is 
unconstitutional  for  various  reasons.  Time  will  not  allow 
me  adequately  to  discuss  the  questions  which  this  point 
involves,  and  which  have  been  so  ingeniously  argued. and 
presented  in  the  printed  brief,  which  the  learned  counsel 
for  the  defendant  has  presented.  Undoubtedly  these  are 
grave  questions  to  be  hereafter  considered.  I  have  had 
occasion  to  discuss  them  in  part  in  People  agt.  Field  (Albany 
special  term,  October,  1875),  and  to  that  opinion  I  refer. 
Were  my  own  views  in  accordance  with  those  of  the  counsel 
of  the  defendant,  I  would  not,  even  then,  be  able  to  follow 
them.  Upon  the  appeal  from  the  order  refusing  to  vacate 
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the  order  of  arrest  in  this  cause,  the  general  term  of  this 
district  has  passed  upon  this  question.  The  opinion  was 
written  by  judge  DANIELS,  and  concurred  in  by  his  asso- 
ciates (See  printed  papers  on  appeal  to  court  of  appeals,  fol. 
422  to  429).  That  decision  is  binding  upon  me  and  must 
be  followed.  If  wrong,  it  must  be  elsewhere  corrected ;  it  is 
beyond  my  power. 

It  is  further  urged  that  the  action  of  the  board  of  audit 
was  judicial,  and  that  no  action  can  be  maintained  against  a 
judge  for  acts  done  in  that  capacity.  This  is  undoubtedly 
the  rule,  but  the  proposition  assumes  the  point  to  be  proved. 
The  board  of  audit  was  undoubtedly  called  upon  to  exercise 
judicial  functions,  and  Mr.  Tweed,  if  he  had  acted  as  a  mem- 
ber, might,  if  a  reason  presently  to  be  stated  did  not  divest 
him  of  that  character,  be  deemed  a  judge.  But  he  did  not.; 
his  functions  were  never  exercised ;  instead  thereof,  as  the 
evidence  of  the  plaintiffs  tends  to  prove,  and  which  the  jury 
must  decide,  he  corruptly  agreed  to  make  bills.  On  this 
ground  the  general  term  in  this  very  case  (see  opinion  of 
DANIELS,  before  referred  to,  folios  413  to  418),  held  this  action 
maintainable.  But  another  reason  also  influences  me.  If 
the  evidence  of  the  plaintiffs  is  true,  when  these  bills  came 
before  the  board  of  audit  (if  the  board  ever  did  meet)  Mr. 
Tweed  and  Mr.  Connolly  were  both  interested.  The  bills 
had  all  been  increased  to  give  them  a  per  centage.  The 
Revised  Statutes  of  our  state  (2  vol.  Edmond's  edition,  page 
284,  sec.  2)  declare :  "  No  judge  of  any  court  can  sit  as  such 
in  any  cause  to  which  he  is  a  party,  or  in  which  he  is  inter- 
ested, or  in  which  he  would  be  excluded  from  being  a  juror 
by  reason  of  consanguinity  or  affinity  to  either  of  the  par- 
ties." It  has  been  held,  botli  in  the  supreme  court  and  in 
the  court  of  appeals  (Oakley  agt.  Aspinwall,  3  Coins.,  547; 
Schoonmaker  agt.  Clearwater  &  Wood,  41  Barb.,  200, 
the  latter  case  being  affirmed  in  court  of  appeals,  under  name 
of  Chambers  agt.  Clearwater,  1  Keyes,  310),  that  when  the 
judge  is  disqualified  under  this  section,  he  ceases  to  be  a 
VOL.  L  56 
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judge.  Tweed  and  Connolly,  if  the  plaintiffs'  case  is  true, 
were  not  only  corrupted  by  the  payment  of  money,  but 
were  "  interested  "  in  the  very  claim  upon  which  they  were 
to  pass.  If,  under  such  circumstances,  they  undertook  to 
act,  they  could  not,  neither  de  facto  nor  de  jure.  The  stat- 
ute prevented  their  sitting  as  judges.  Its  language  is :  "  No 
judge  of  any  court  can  sit  as  such."  They  took  from  their 
shoulders  the  judicial  ermine  and  its  protection  when  they 
became  interested  in  the  accounts  to  be  presented.  Their 
judgment  was  no  judgment,  their  action  was  no  action  ;  it  was 
utterly  coram  nonjudice,  and  the  judicial  immunity  is  invoked 
in  vain,  because  they  were  not  judges;  that,  -under  the  stat- 
utes of  New  York,  was  a  legal  impossibility. 

The  remaining  question  is :  What  damages  can  the  plaintiffs 
recover,  if  any  ?  That  was  also  considered  by  the  general  term 
in  this  case.  It  was  there  (see  folio  413  of  papers  before  referred 
to)  said :  "  These  facts,  which  were  established  by  the  papers 
produced  on  the  application  for  the  order,  rendered  the  defend- 
ant Tweed,  and  those  co-operating  with  him,  joint  wrong-doers, 
and  as  such  liable  for  the  entire  loss  produced  by  the  acts  com- 
plained of.  That  results  from  the  execution  of  the  fraudulent 
combination,  in  which  he  appears  to  have  been  the  controlling 
individual;  and,  in  that  state  of  the  case,  the  law  will  impose 
upon  him,  individually,  a  liability  coextensive  with  the  moneys 
wrongfully  abstracted,  although  they  may  have  been  partially 
received  by  others  acting  with  him."  If  the  evidence  of  the 
plaintiffs  be  true,  the  case  is  presented  not  only  of  an  adviser 
of  an  over-draft,  which  the  counsel  for  defendant  put,  but  that 
of  a  person  who  has  advised  the  over-draft,  ordered  it  himself, 
and  distributed  the  proceeds.  Can  there  be  a  doubt  as  to  the 
rule  in  such  a  case  ?  The  damage  which  the  wrong  has  caused 
can  be  recovered,  even  though  the  party  did  not  receive  all  its 
fruits.  But  what  is  that  damage?  Can  it  be  argued  that  a 
wrong  caused  the  county  to  pay  that  which  it  justly  owed, 
and  can  the  defendant  be  asked  to  reimburse  the  sums  which 
have  been  paid  to  extinguish  honest  debts  ?  The  argument 
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which  maintains  the  affirmative  of  this  proposition  assumes 
that  the  county  has  been  damaged  by  the  payment  of  that 
which  could  have  been  legally  enforced,  and  that  what  was 
owing  to  a  party  was  obtained  by  fraud.  The  proposition 
contradicts  itself,  and  states  an  impossibility.  The  fraud  con- 
sisted in  the  additions  to  honest  demands,  and  in  this,  as  in  all 
cases  of  a  similar  character,  the  recovery  must  be  limited  to  the 
injury.  The  purchaser  who  retains  property,  the  qualities  of 
which  have  been  fraudulently  misstated,  recovers  the  difference 
between  the  value  of  the  property  as  it  is  and  what  it  should 
have  been  if  the  statements  .made  at  the  time  of  the  purchase 
were  true.  And  he  who  has  paid  a  bill  partly  true  and  partly 
untrue  must,  while  he  retains  the  fruit  represented  by  the 
honest  part  thereof,  be  content  with  a  recovery  which  gives 
back  to  him  that  which  was  dishonestly  taken.  It  is  scarcely 
necessary,  however,  to  argue.  The  court  of  appeals  of  this 
state,  in  the  case  of  State  of  Michigan  agt.  Phanix  Bank 
(33  N.  Y.,  9),  held  that  money  obtained  by  fraudulent  repre- 
sentations, which  procured  an  award  in  its  fayor,  could  be 
recovered  back,  "  but  only  to  the  extent  that  the  state  was 
damnified  by  the  money."  That  rule  applies  to  the  present 
action,  arid  is  decisive  of  it. 

In  reaching  the  conclusion  that  the  damages  to  be  recov- 
ered   in  this  action  are  those  which  the  alleged  fraud   has 

o 

caused,  I  have  not  overlooked  the  fact  that  the  law  of  1870 
contemplates  and  requires  an  audit  of  all  claims  before  pay- 
ment, and  if  there  was  no  audit,  in  one  sense  the  whole 
amount  of  the  bills  was  illegally  paid.  This  consideration, 
however,  is  not  so  forcible  to  my  mind  as  the  great  principle 
that  the  remedy  and  recovery  (putting  out  of  view  all  claim 
for  punitive  damages,  because  the  complaint  does  not  ask 
them),  should  be  commensurate,  and  only  commensurate, 
with  the  injury.  As  the  county  of  New  York  has  and 
retains  the  fruit  of  the  bills,  so  much  as  that  represents 
should  be  deducted  from  the  claims.  It  surely  ought  not 
to  enjoy  property  it  has  purchased,  and  the  results  of  labor 
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performed,  and  recover  the  money  it  justly  owed  therefor. 
This  would  be  inequitable  and  unjust,  and  cannot  be  allowed. 

Whilst  I  fully  agree  with  the  learned  counsel  of  the 
defendant,  that  the  plaintiffs  can  only  recover  for  the  excess 
of  the  moneys  paid  beyond  what  was  justly  due  the  claim- 
ants, 1  fail  to  see  how  other  claims  of  Keyser  against  the 
county  can  avail  the  defendant  Tweed.  It  was  not  for  the 
payment  of  these  other  unadjusted  claims  that  the  warrants 
in  favor  of  Keyser  were  drawn.  They  were  given  to  pay 
bills  then  rendered,  and  the  money  which  Tweed  wrong- 
fully caused  to  be  paid  thereon  was  no  less  wrongfully 
obtained  because  Mr.  Keyser  had  other  bills  not  rendered, 
which  might  have  been  claimed,  but  were  not.  The  fraud 
took  money  wrongfully,  and  that  can  be  recovered,  even 
though  the  party  rendering  the  bill  may  have  other  valid 
claims  still  unpaid,  and  which  he  can  recover.  Those  bills 
formed  no  basis  for  the  payment,  andvthe  legality  of  the  pay- 
ment must  stand  upon  the  grounds  then  made. 

It  is  true  that  Mr.  Tweed  has  been  criminally  punished 
for  the  crimes  which  he  is  alleged  to  have  committed,  but 
though  the  people  punished  him  for  those,  they  do  not  bar 
the  civil  remedy,  any  more  than  an  indictment  and  conviction 
for  stealing  bars  the  civil  remedy  to  recover  the  property 
from  the  thief,  which  the  injured  party  brings.  The  Code 
itself  provides  (sec.  7) :  "  Where  the  violation  of  a  right 
admits  of  both  a  civil  and  a  criminal  remedy,  the  right  to 
prosecute  the  one  is  not  merged  in  the  other." 

I  have  endeavored  to  dispose  of  the  various  points  pre- 
sented. The  views  expressed  have  been  very  hastily  com- 
mitted to  paper.  If  wrong,  a  higher  court  will  correct  them. 
Several  of  the  questions  are  exceedingly  interesting,  and 
certainly  the  learned  counsel  for  the  defendant  has  done  his 
simple  duty  to  his  client  and  the  court,  in  presenting  and 
enforcing  them,  and  to  such  presentation  and  enforcement 
we  have  listened  with  great  pleasure  and  profit. 
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STJPEEME  COURT. 

DAVID  HEETER  agt.  MAUKITZ  L.  ECKSTEIN. 

Assignment  of  lease  —  breach  of  covenant  —  re-enter  —  subletting. 

Where  there  is  a  covenant  in  a  lease  not  to  assign,  and  an  assignment  is 
made  of  the  whole  term  by  the  lessee,  if  the  landlord  desires  to  take 
advantage  of  the  breach  of  the  covenant,  he  must  re-enter. 

If  the  landlord  accepts  rent  from  the  assignee  of  the  lease,  the  assignee 
becomes  his  tenant,  and  he  takes  the  leasehold  freed  from  the  covenant 
not  to  assign,  and  is  only  liable  for  rent  for  the  time  that  the  premises 
remain  his. 

There  is  a  great  difference  between  a  breach  of  a  covenant  not  to  underlet 
and  not  to  assign.  In  the  one  case  the  lessee  still  remains  the  owner  of 
the  leasehold  premises,  and  in  the  other  he  parts  with  his  whole  interest 
or  estate. 

Special  Term,  February,  1874. 

YAN  BRUNT,  J.  —  I  think  that  the  principle  is  perfectly 
well  settled  that  where  there  is  a  covenant  in  a  lease  not  to 
assign,  and  an  assignment  is  made  of  the  whole  term  by  the 
lessee,  if  the  landlord  desires  to  take  advantage  of  the  breach 
of  the  covenant  he  must  re-enter.  If  he  accepts  rent  from 
the  assignee  of  the  lease,  the  assignee  becomes  his  tenant, 
and  he  takes  the  leasehold  freed  from  the  covenant  not  to 
assign,  and  is  only  liable  for  rent  for  the  time  that  the  prem- 
ises remain  his,  although  the  counsel  for  the  plaintiff  insists 
that  there  is  no  distinction  between  a  breach  of  a  covenant 
not  to  underlet  and  not  to  assign.  I  think  that  there  is  a 
vast  difference.  In  the  one  case  the  lessee  still  remains  the 
owner  of  the  leasehold  premises,  and  in  the  other  he  parts  with 
his  whole  interest  or  estate. 
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In  the  one  case  the  landlord  could  not,  if  he  wished, 
maintain  an  action  for  rent  against  an  under  tenant,  whereas 
against  an  assignee  of  a  lease  such  an  action  by  the  landlord 
will  Kg. 

In  the  case  of  an  assignment  of  a  lease,  no  part  of  the 
estate  ever  reverts  back  to  the  original  lessee,  whereas  in 
the  case  of  an  underletting  at  the  expiration  of  the  term,  the 
whole  estate  reverts  to  the  original  lessee,  and  he  takes  it 
again  subject  to  the  covenant. 

All  the  cases  which  the  counsel  for  the  plaintiff  has  cited 
to  show  that  the  acceptance  of  rent  after  breach  of  a  covenant 
is  not  tantamount  to  a  license,  but  for  any  subsequent 
underletting  the  landlord  may  re-enter,  are  cases  of  under- 
letting only,  and  not  cases  of  assignment.  The  defendants 
Eckstein  and  Yogel,  having  already  assigned  an  injunction, 
cannot  restrain  them  from  doing  what  they  have  already 
done,  and  if  there  has  been  a  breach  of  the  covenant  not  to 
assign,  the  landlord  has  what  the  law  deems  to  be  an 
adequate  remedy.  The  defendants  must  have  judgment. 
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SUPKEME  COURT. 

STATE  or  TENNESSEE  agt.  THEODORE  M.  DAVIS  et  al. 
Power  of  a  president  and  cashier  of  a  bank  to  pledge  its  assets. 

Although  a  cashier  and  a  president  of  a  bank  may,  in  the  ordinary  course 
of  business,  without  the  action  of  the  board  of  directors,  dispose  of  the 
negotiable  securities  of  the  bank,  yet  they  have  not  the  power  to  pledge 
its  assets  for  the  payment  of  an  antecedent  debt. 

Special  Term,  February  1874. 

VAN  BRUNT,  J.  —  No  cause  of  action  has  been  made  out 
against  the  defendants  Fairbanks,  Hatch  and  Chittenden,  and 
the  complaint  must  be  dismissed  as  to  them. 

The  defendant  Davis  is  undoubtedly  liable  to  account  for 
the  proceeds  of  all  collaterals  which  he  undertook  to  collect 
and  apply  to  the  payment  of  the  plaintiff's  claim,  and  this  is 
founded  upon  the  fact  that  he  received  these  assets  and  vol- 
untarily assumed  their  collection,  and  he  thereby  made  him- 
self the  agent  of  the  bank  of  Memphis. 

But  as  to  the  money  paid  by  the  estate  of  Lowenthal,  I 
think  a  different  rule  must  prevail.  Davis  received  that 
money  as  agent  of  the  Bank  of  the  Metropolis,  although  he 
knew  that  the  claim  against  the  Lowenthal  estate  had  been 
attempted  to  be  assigned  to  the  Bank  of  Memphis  by  the 
cashier  of  the  Bank -of  the  Metropolis  at  the  time  he  received 
this  money.  Although  a  cashier  and  president  of  a  bank 
may,  in  the  ordinary  course  of  business,  without  the  action 
of  the  board  of  directors,  dispose  of  the  negotiable  securities 
of  a  bank,  yet  they  have  not  the  power  to  pledge  its  assets 
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for  the  payment  of  an  antecedent  debt.  This  is  entirely 
beyond  the  scope  of  the  duties  of  a  cashier,  as  he  might,  by 
this  means,  dispose  of  all  the  assets  of  the  corporation,  thus 
usurping  powers  which  the  board  of  directors  alone  can 
exercise  (Hoyt  agt.  Thompson,  5  Seld.,  320).  Hutchinson, 
the  cashier,  therefore,  had  no  power  to  make  the  pledge  he 
did  to  the  bank  of  Memphis,  and  those  securities  which  came 
into  Davis'  hands  as  agent  for  the  Bank  of  the  Metropolis,  he 
had  a  right  to  regard  as  though  there  never  had  been  any 
attempt  to  pledge  them,  the  attempted  pledge  being  void. 

Judgment  must  therefore  be  rendered  in  favor  of  defend- 
ants Fairbanks,  Hatch  and  Chittenden,  and  against  defendant 
Davis,  for  those  securities  which  he  received  and  agreed  to 
collect  and  account  for  to  the  Bank  of  Memphis. 
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COURT  OF  APPEALS. 

WILLIAM  SANDER  et  al.,  appellants,  agt.  GEOBGE  M.  HOFMAN 
and  SOPHIA  HOFMAN,   respondents. 

Breach  of  covenant  on  sale  of  a  business  and  good-wiU  within  certain  limits. 

Where  the  seller  of  a  butcher's  business  enters  into  a  covenant  with  the 
purchaser  of  it  that  he  will  not  engage  in  or  carry  on  said  business 
during  five  years,  within  certain  limits,  in  connection  with  a  sale  of  his 
entire  establishment,  and  the  good-will  of  the  business,  within  the  pre- 
scribed limits,  giving  up  possession  to  the  purchaser,  such  covenant  is 
broken  by  the  seller  when,  within  a  year,  he  establishes  the  same  busi- 
ness just  outside  of  the  prescribed  limits,  and  by  his  agent  supplies  a 
portion  of  his  old  customers  residing  within  said  limits,  whether  such 
supplies  are  furnished  at  the  solicitation  of  the  covenantor  or  his  agent, 
or  merely  at  the  solicitation  of  the  customers,  if  the  traffic  is  carried  on 
sufficiently  to  constitute  a  business. 

February  22,  1876. 

Charles  H.  Smith,  of  counsel,  for  appellants. 

J.  L.  Sill,  of  counsel,  for  respondents.  , 

RAPALLO,  J.  —  The  covenant  for  the  breach  of  which  this 
action  was  brought  was  that  the  defendants  would  not  engage 
in  or  Garry  on  the  specified  business  during  five  years  from  the 
date  of  the  agreement,  within  certain  limits  in  the  city  of  New 
York.  This  covenant  was  given  in  connection  with  a  sale  by 
the  defendants  of  their  establishment  within  the  prescribed  lim- 
its, and  of  the  good-will  of  the  business  which  the  defendants 
had  previously  carried  on  there,  and  was  intended  to  secure 
the  plaintiffs  in  the  enjoyment  of  such  good-will,  and  protect 
VOL.  L  57 
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them  against  competition  by  the  defendants.  No  question  is 
raised  as  to  the  validity  of  the  covenant,  and  the  only  point 
litigated  at  the  trial  was  whether  it  had  been  broken  by  the 
defendants.  The  business  was  the  retail  butcher,  fish,  veg- 
etable and  provision  business. 

The  plaintiffs,  in  support  of  their  allegation  of  a  breach 
of  the  covenant,  proved  that  in  May,  1872,  a  year  after 
the  covenant  was  made,  the  defendants  set  up  a  similar 
establishment  to  that  which  they  had  sold  to  plaintiffs,  a 
short  distance  outside  of  the  prescribed  limits,  but  supplied 
some  of  their  old  customers  residing  within  said  limits,  by 
sending  daily  to  their  residences  a  wagon  with  the  provi- 
sions which  they  needed,  and  receiving,  through  the  messen- 
ger who  carried  them,  orders  for  the  following  day,  and  so 
on,  from  day  to  day.  The  number  of  customers  shown  to 
have  been  thus  supplied  was  few ;  only  four  instances  were 
shown  upon  the  trial.  One  customenwas  thus  supplied  for 
only  a  few  weeks ;  one  for  about  four  months,  to  the  amount, 
in  the  aggregate,  of  $180;  one  from  October,  1872,  to  the 
time  of  the  examination  of  the  witness ;  the  other  from  the 
time  the  defendants  opened  their  new  store,  in  1872,  down 
to  the  time  of  the  examination  of  the  witness,  in  March, 
1873.  The  amount  of  the  business  thus  done  does  not 
appear. 

There  was  evidence  that  the  custom  of  these  persons,  or 
some  of  them,  had  been  solicited  by  the  defendants.  This 
was  denied  by  the  defendants,  who  claimed  that  the  custom- 
ers voluntarily,  and  without  solicitation,  proposed  to  deal 
with  them,  on  being  informed  that  they  had  resumed  busi- 
ness. The  judge  charged  that  if  they  found  that  the  defend- 
ants themselves,  or  by  their  agents,  went  into  the  prescribed 
limits  and  there  solicited  or  procured  orders  for  meats,  &c., 
and  that  the  defendants  received  or  filled  such  orders,  it  was 
a  breach  of  the  covenant ;  but  that  if  they  found  that  the 
defendants  did  not  go  into  the  prescribed  limits  and  procure 
such  orders,  but  that  persons  within  such  limits  voluntarily, 
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and  without  solicitation  of  defendants,  gave  them  orders 
(and  whether  they  gave  their  orders  within  such  limits,  or 
otherwise,  was  immaterial),  the  filling  of  such  orders  was  not 
a  breach  of  the  contract.  Exception  was  duly  taken  to  this 
last  proposition. 

The  jury  having  retired,  afterward  returned  and  asked  the 
court  this  question  : 

"  Is  the  sending  an  agent  every  day  to  the  houses  in  the 
limited  district  to  take  orders  and  filling  them  a  competitive 
business  or  solicting  the  same  ? " 

To  which  the  court  replied  :  "  In  the  construction  I  have 
given  to  the  contract  it  would  not  be.  The  orders  must 
have  originally  been  procured  by  the  solicitation  of  the 
defendants.  If  they  proceeded  from  the  customers,  and  not 
by  the  procurement  of  the  defendants,  it  was  not  a  breach  to 
fill'  them." 

Exception  was  duly  taken  to  this  ruling. 

The  effect  of  these  instructions  to  the  jury  was  so  to  limit 
the  operation  of  the  covenant  as  to  restrain  the  defendants 
merely  from  soliciting  the  patronage  of  customers  within 
the  district,  and  leave  them  at  liberty  to  carry  on  business 
there  to  any  extent,  by  sending  their  wagon  daily  to  the 
houses  in  the  district,  receiving  orders  there  and  delivering 
the  provisions  ordered,  provided  the  original  proposition  so 
to  deal  .proceeded  from  the  defendants.  Such  a  construction 
of  the  covenant  would,  in  our  judgment,  entirely  defeat  the 
purpose  for  which  it  was  taken,  and  substantially  deprive 
the  plaintiffs  of  the  protection  which  it  was  intended  to  afford 
them,  or  in  consideration  of  which  they  had  bought  and 
paid  for  the  good-will  of  the  defendants'  business.  The 
business  of  supplying  the  inhabitants  of  the  district  with 
meat,  provisions,  &c.,  and  sending  to  their  dwellings  to 
receive  orders  was  the  very  business  which  the  plaintiffs 
purchased.  If  the  defendants  were  at  liberty  to  carry  on 
the  same  business,  naturally  their  old  customers  and  those 
to  whom  they  were  known  by  reputation  would  prefer  deal- 
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ing  with  them,  to  employing  the  new  concern.  It  was 
immaterial  to  the  customers  where  the  store  or  shop  was ; 
for  the  supplies  were  brought  to  their  door  and  orders 
received  there.  It  was  this  very  good-will,  the  disposition 
of  the  inhabitants  of  the  district  to  deal  with  the  defendants, 
which  they  undertook  to  sell  to  the  plaintiffs.  The  covenant 
of  the  defendants  bound  them  to  do  more  than  refrain  from 
soliciting  patronage.  It  bound  them  not  to  carry  on  the 
business  within  the  prescribed  district,  and  if  applied  to  for 
that  purpose  it  was  their  duty  to  decline,  on  the  ground  that 
they  had  covenanted  not  to  do  so. 

The  greater  the  reputation  of  the  defendants'  establish- 
ment and  the  disposition  of  their  former  customers:  to  deal 
with  them,  the  more  valuable  was  the  good-will  which  the 
plaintiifs  purchased;  but  upon  the  construction  put  upon 
the  covenant  by  the  court  below,  if  the  defendants  were 
sufficiently  popular  to  cause  their  former  customers  to  seek 
them  they  might  retain  all  their  former  business,  so  long  as 
they  did  not  take  the  initiative  in  soliciting  the  continuance 
of  the  custom. 

In  the  case  of  Smith  agt.  Smith  (4  Wand.,  468),  which  was 
an  action  upon  a  bond  given  by  a  physician,  that  he  would 
not  locate  himself  and  practice  his  profession  within  pre- 
scribed limits,  and  in  case  he  should  so  locate  or  practice, 
that  he  should  pay  a  certain  sum  per  month,  the  obligor 
located  himself  outside  the  limits,  but  visited  patients 
within  them,  and  he  was  held  liable.  It  was  not  intimated 
in  that  case  that  it  was  necessary  to  constitute  a  breach  of 
the  condition  of  his  bond,  to  show  that  he  had  solicited  the 
custom  of  his  patients.  The  covenant  here  is  just  as  abso- 
lute as  in  that  case.  It  is  that  the  defendants  will  not 
carry  on  the  business  within  the  district. 

It  cannot  be  doubted  that  sending  his  wagon  and  an  agent 
daily  within  the  district,  supplying  the  inhabitants  and 
receiving  their  orders  for  further  supplies,  if  carried  on  to  a 
sufficient  extent  to  constitute  a  business,  would  be  a  breach  of 
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that  covenant.  What  excuse  is  it  to  say  that  these  acts  were 
done  at  the  request  of  the  customers  ?  The  object  of  the 
covenant  was  to  secure  the  withdrawal  of  the  defendants 
from  the  business,  in  order  that  the  trade  which  would  have 
gone  to  them,  had  they  continued,  should  go  to  the  plaintiffs. 
If  the  defendants  continued  the  business  and  supplied  their 
former  customers  or  others  in  the  district,  the  damage  to  the 
plaintiffs  is  the  same  whether  the  defendants  sought  the 
customers  or  they  voluntarily  came  to  the  defendants.  If 
the  defendants  declined  to  do  the  business  as  their  covenant 
bound  them  to  do,  this  trade  might  have  gone  to  the  plain- 
tiffs. The  case  of  Turner  agt.  Evans  (2  El.  &  Bl.,  512),  is 
much  relied  upon  b}7  the  defendants'  counsel  to  sustain  the 
proposition  that  to  constitute  a  breach  the  orders  must  have 
been  solicited  by  the  defendants. 

In  that  case  the  defendants  sold  the  good-will  of  their 
business  at  Caernavon  and  contracted  with  the  purchaser  not 
to  carry  on  the  business  of  a  wine  merchant  there.  He  set 
up  business  at  another  place,  but  had  agents  at  Caernavon 
who  received  orders  for  wine,  which  he  executed.  The  fact 
was,  in  the  case,  that  these  agents  solicited  orders,  and  that 
fact  was  commented  upon,  but  was  not  essential  to  the  deci- 
sion. The  essential  ground  was,  that  the  defendants  supplied 
wine  so  systematically  within  the  district  as  to  have  made  a 
business  of  it.  The  reasoning  of  the  case  shows  that  if  he 
had  had  an  agent  within  the  district  who  received  orders, 
even  without  solicitation,  which  the  defendants  supplied,  the 
result  would  have  been  the  same  and  the  injury  to  the 
plaintiffs  the  same,  and  that  it  was  no  difference  whether 
the  wine  was  supplied  from  stores  within  or  without  the 
district.  In  discussing  the  question  of  fact,  lord  CAMPBELL 
remarks  that  if,  to  oblige  an  old  customer,  he  should  now 
and  then  sell  him  some  wine,  that  would  be  no  breach,  for 
it  would  not  be  carrying  on  a  business,  and  the  same  remark 
would  apply  to  the  present  case.  If  once  in  a  while,  to 
oblige  an  old  customer,  the  defendants  had  sent  him  a  piece 
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of  meat,  the  case  would  be  analogous.  But  this  is  vastly 
different  from  systematically  sending  an  agent  every  day  to 
the  houses  of  his  old  customers  in  the  district  and  receiving 
orders  and  supplying  them. 

The  true  question  in  the  case  was,  whether  the  defendant 
had  done  these  acts  systematically  and  for  profit,  to  an  extent 
sufficient  to  constitute  the  carrying  on  of  a  business  within 
the  district.  If  so,  it  matters  not  at  whose  solicitation  the 
dealings  were  inaugurated.  But  the  case  was  not  disposed 
of  or  submitted  to  the  jury  on  any  such  question.  The 
ground  upon  which  it  was  disposed  of  is,  we  think,  unten- 
able, and  the  judgment  should  therefore  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

All  concur. 

Eeversing  7  Jones  &  Spencer,  307. 
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NEW  YOKK  SUPEEME  COUKT. 

GEORGE  M.  OLCOTT,  assignee,  agt.  JOHN  GEOKQE  MACLEAN 

et  al. 

Bankrupt — foreign  creditor. 

A  bankrupt  cannot  prefer  a  foreign  creditor  in  violation  of  the  provisions 
of  the  United  States  bankrupt  act. 

Special  Term,  February,  1874:. 

VAN  BRUNT,  J.  —  There  is  no  doubt  that  the  bankrupt 
laws  do  not  operate  beyond  the  limits  of  the  United  States, 
but  the  question  raised  by  the  demurrer  in  this  case  is,  can 
a  bankrupt  in  the  United  States,  in  fraud  of  its  provisions 
in  the  United  States,  transfer  property  to  an  alien  creditor. 
It  makes  no  difference  in  this  proposition  that  the  contract  of 
purchase  was  made  abroad  and  to  be  performed  abroad, 
because  the  goods  had  been  delivered  to  the  bankrupt  and 
they  were  his  property,  and  in  the  United  States,  and  as 
much  so  as  if  he  had  paid  for  them.  There  was  no  way  in 
which  the  defendants  could  have  recovered  these  goods  from 
the  bankrupt,  because  he  had  not  paid  for  them,  if  he  had 
not  chosen  to  part  with  them.  Therefore  the  proposition  is, 
can  a  bankrupt  prefer  a  foreign  creditor  in  violation  of  the 
provisions  the  bankrupt  act  ?  I  do  not  think  that  such  a 
doctrine  can  be  sustained.  If  the  courts  of  this  country 
obtain  jurisdiction  of  the  foreign  creditor,  they  may  make 
him  amenable  to  our  laws.  The  bankrupt  law  could  not  be 
enforced  as  to  an  alien  beyond  the  territorial  limits  of  the 
United  States,  but  for  a  violation  of  its  provisions  within  the 
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United  States ;  if  the  courts  obtain  jurisdiction  of  the  violators 
of  the  law,  they  may  enforce  its  provisions,  although  they  be 
aliens.  • 

The  act  complained  of  was  done  in  the  United  States,  the 
parties  infringing  the  provisions  of  the  law  are  brought  to 
answer  before  a  court  in  the  United  States,  and  for  all  trans- 
actions in  the  United  States  they,  although  aliens,  are  amen- 
able to  its  laws. 

The  case  of  Cook  agt.  W/iipple,  in  the  court  of  appeals,  seems 
to  hold  that  state  courts  have  the  power  to  enforce  these  pro- 
visions of  the  bankrupt  act. 

The  demurrer  must  be  sustained.  Defendants  may  amend 
answer  on  payment  of  costs. 
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COURT  OF  APPEALS. 

ELISE  MAGNIN  and  others,  respondents,   agt.   THE   ADAMS 
EXPRESS  COMPANY,  appellants. 

Where  a  common  carrier,  in  receiving  goods  for  carriage,  deli  versa  receipt 
to  the  shipper,  containing  these  words  :  "  And  if  the  value  of  the  prop- 
erty above  described  is  not  stated  by  the  shipper,  the  holder  will  not 
demand  of  the  Adams  Express  Company  a  sum  exceeding  fifty  dollars 
for  the  loss  or  detention  of,  or  damage  to  the  property  aforesaid,"  such 
receipt  is  a  contract  between  the  parties,  and  the  omission  of  the  shipper 
to  disclose  the  value  is  such  a  concealment  as  amounts  to  a  fraud  in 
law  upon  the  carrier,  and  where  there  is  no  dispute  as  to  the  material 
facts,  it  is  a  question  of  law  for  the  court,  and  not  of  fact  for  the  jury ; 
and  in  case  of  loss  of  the  property  by  the  carrier  he  will  be  exonerated 
from  liability  arising  from  ordinary  negligence. 

Semble,  a  carrier  under  such  a  contract  would  not  be  relieved  where  his 
acts,  or  those  of  his  servants,  have  amounted  to  misfeasance  or  abandon- 
ment of  his  character  as  carrier. 

THIS  action  was  brought  by  the  plaintiffs,  who  compose 
the  firm  of  Yue  J.  Magnin,  Guedin  &  Co.,  of  the  city  of  New 
York  against  the  Adams  Express  Company,  to  recover  the 
value  of  certain  watches  and  watch  keys,  delivered  in  a  pack- 
age by  the  plaintiffs  to  the  defendant  to  be  forwarded  by  the 
latter  to  J.  E.  Merrirnan  &  Co.,  at  Memphis,  Tennessee.  The 
latter  assigned  their  interest  to  the  plaintiffs.  The  case  has 
been  tried  three  time  before  a  jury  and  three  times  at  a 
general  term  of  the  superior  court,  and  this  is  the  third  time 
before  the  court  of  appeals.  The  facts  will  be  found  in  the 
56  N.  Y.  E.  (p.  168),  and  in  the  opinion  of  the  court.  The 
case  now  comes  up  on  appeal  from  the  general  term  of  the 
superior  court  of  the  city  of  New  York,  affirming  a  judgment 
in  favor  of  the  plaintiffs. 
VOL.  L.  58 
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C.  M.  Da  Costa  &  T.  P.  Chapman,  for  appellant. 
C.  Bawibridge  Smith,  for  respondents. 

FOLGER,  J. — There  was  a  contract  between  the  plaintiffs 
and  the  defendant  that  if  they  did  not  state  to  it  the  value 
of  the  property  shipped,  they  should  not  demand  of  it  a 
sum  exceeding  fifty  dollars  for  the  loss  or  detention  thereof 
(Magnin  agt.  Dinsmore,  president,  <£c.,  56  N.  Y.,  168).  This 
contract  did  not,  per  se,  excuse  the  defendant  from  liability 
for  a  loss  arising  from  its  negligence  (Id.).  Thus  we  have 
heretofore  held  in  this  case. 

At  the  trial,  the  rulings  in  which  are  now  under  review, 
the  jury  found  negligence  in  the  defendant,  and  that  the  loss 
arose  therefrom.  The  judgment  of  the  court  as  to  legal 
liability,  above  cited,  and  the  finding  of  the  jury  as  to  the 
facts  have  thus  concurred  in  favor  vof  the  plaintiffs.  But 
the  judgment  of  the  court  then  given  was  only  upon  the 
questions  then  presented.  Other  questions  now  arise. 

The  defendant  now  insists  that  the  imposition  and  deceit 
upon  it  of  the  plaintiffs,  amounting  to  fraud,  relieved  it  from 
liability  for  the  loss.  It  was  the  duty  of  the  plaintiffs  not 
to  practice  imposition  and  deceit  upon  the  defendant  so  as  to 
add  to  its  risk  and  to  lessen  its  care  and  diligence  ( Orange  Co. 
Bank  agt.  Brown,  9  Wend.,  116).  Though  the  duty  of  a  com- 
mon carrier,  and  the  rigorous  liability  which  is  upon  him  at 
common  law,  arises  principally  from  the  public  employment 
which  he  exercises  (Coggs  agt.  Barnard^  2  Ld.  Raym.,  917, 
918 ; per  lord  HOLT,  C.  J.,  in  Lane  agt.  Cotton,  12  Mod.,  *485  ; 
Story  on  Bailm.,  sec.  549) ;  yet  his  hire  and  reward  also  enter 
therein,  and  he  has  a  right  that  his  compensation  shall  be 
in  measure  with  the  risk  he  takes,  and  that  he  shall  not  be 
subject  to  unknown  hazards  (9  Wend.,  supra).  The  defend- 
ant insists  that  there  was  a  fraud  wrought  upon  it  by  the 
plaintiffs  in  their  failure  to  disclose  the  real  value  of  the 
package  and  the  nature  of  the  contents ;  that  the  silence 
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of  the  plaintiffs  and  the  alleged  deceptive  form,  dimensions 
and  general  appearance  of  the  package,  were  an  imposition 
and  deception.  A  shipper  may  become  chargeable  with  fraud 
upon  a  carrier,  through  imposition  and  deception,  as  well 
when  he  is  silent  as  when  he  speaks  that  which  is  untrue. 
A  neglect  to  disclose  the  real  value  of  a  package  and  the 
nature  of  its  contents,  if  therewith  there  is  that  in  its  form, 
dimensions  and  other  appearance  designed  —  and  even  if  not 
designed,  if  fitted  —  to  throw  the  carrier  off  his  guard,  will 
be  conduct  amounting  to  the  fraud  now  spoken  of.  The 
intention  to  impose  upon  the  carrier  is  not  material ;  it  is 
enough  if  such  is  the  practical  effect  of  the  conduct  of  the 
shipper  (Pardee  agt.  Drew,  25  Wend.,  459).  This  question, 
too,  was  passed  upon  by  the  jury  at  the  last  trial  as  one  of  fact. 
Under  the  instructions  of  the  court,  they  found  that  there 
was  not,  upon  the  part  of  the  plaintiffs,  either  active  fraud 
or  concealment ;  neither  in  the  way  in  which  the  parcel  was 
delivered  to  the  carrier,  nor  in  what  was  said  or  left  unsaid 
at  the  time  of  the  delivery,  nor  in  the  character  of  the 
package  as  to  the  way  in  which  it  was  enclosed  and  sealed. 
The  defendant  now  urges  and  did  there  urge,  that  the  ques- 
tion is  not  one  of  fact  for  a  jury,  but  of  law  for  a  court ; 
and  that  the  plaintiffs  should  be  nonsuited  for  concealment 
of  the  true  value  of  the  package. 

An  examination  of  the  testimony  for  the  facts  of  the  case 
has  brought  me  to  the  conclusion  that  there  is  no  proof  of 
fraudulent  concealment  of  the  value  by  the  plaintiffs,  unless 
their  silence  be  such  concealment.  If  the  claim  of  the 
defendant  is  to  be  upheld,  it  is  on  the  ground  that  silence 
alone  as  to  the  real  value  is  conclusive  evidence  of  that 
deception  and  imposition  which  works  fraud  upon  a  carrier 
and  relieves  him  of  his  liability.  Where  there  is  no  special 
contract  limiting  the  common-law  liability  of  the  carrier, 
nor  any  notice  so  specially  brought  home  to  the  knowledge 
of  the  shipper  as  to  have  that  effect,  the  shipper  is  not  bound 
to  disclose  the  value  of  the  goods,  unless  he  is  asked  thereof 
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by  the  carrier;  but  the  carrier,  for  proper  reasons  (Crouch 
agt.  L.  &  N~.  W.  Railway  Co.,  14  O.  B.,  255),  has  a  right  to 
make  inquiry  and  to  have  a  true  answer,  and  if  he  is  deceived 
by  a  false  answer  given,  he  will  not  be  responsible  for  any 
loss.  If,  however,  the  carrier  makes  no  inquiry,  and  no 
artifice  is  used  to  mislead  him,  he  is  responsible  for  loss, 
however  great  may  be  the  value.  Such  is  stated  in  Story  on 
Bailm.  (sec.  567),  to  be  the  better  opinion,  and  the  cases 
there  cited  sustain  the  text.  Where  there  is  a  special  con- 
tract limiting  liability,  or  other  thing  tantamount  thereto, 
it  is  otherwise. 

The  case  of  Batson  agt.  Donovan  (4  Barn.  &  Aid.,  21)  is 
perhaps  the  strongest  which  can  be  cited,  and  the  reasons 
for  the  rule  are  there  well  stated.  There  the  shipper  knew 
of  the  notice  given  by  the  carrier  limiting  his  liability.  The 
package  left  for  carriage  was  a  box,  properly  directed, 
and  with  the  name  of  the  owners  upon  it.  I  infer  that  the 
business  of  the  owners,  as  bankers,  was  known  to  the  carrier. 
The  box  was  locked  and  corded  though  not  sealed.  It  con- 
tained bills,  checks  and  notes  to  over  $4,000  in  value.  The 
carrier  did  not  know  what  it  contained,  nor  that  the  contents 
were  of  great  value,  nor  was  any  thing  said  to  him  thereof. 
No  more  was  said  to  him  than  "  it  is  the  box  for  Newcastle." 
These  are  all  the  facts  stated  in  the  report ;  but  it  is  not 
probable  that  any  circumstance  is  omitted  which  would  have 
made  for  the  carrier,  or  which  would  have  materially  changed 
the  aspect  of  the  case  as  presented  in  the  books.  The  ship- 
per's counsel,  arguendo,  said :  "  Here  is  no  imputation  of 
fraud ;  negligence  in  the  plaintiffs  or  their  servants  in  not 
communicating  the  value  of  the  parcel  is  alone  insinuated." 

BEST,  J,,  states  his  "  protest  against  what,  I  think,  a  new 
principle  in  the  law  relative  to  carriers,  viz. :  that  the  owner 
of  a  parcel  of  value,  such  parcel  having  nothing  in  its  appear- 
ance indicative  of  its  contents  being  of  small  value,  is  bound, 
unasked  by  the  carrier,  to  state  what  it  is  worth."  "I 
cannot  consider  the  non-communication  of  the  contents  of  a 
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box  as  any  thing  like  fraud."  "  This  is  a  case  of  silence 
only."  He  was  the  sole  dissentient  judge,  but  his  statement 
of  the  facts  is  not  questioned  by  those  whose  opinions  pre- 
vailed. The  case  (Batson  agt.  Donovan)  must  be  taken  as 
one  of  special  acceptance  by  the  carrier  and  of  silence  only 
as  to  value  by  the  shipper.  The  facts  of  the  case  now  here 
cannot  be  stated  any  more  favorably  for  the  plaintiffs  in  it 
than  that  there  was  a  special  acceptance  by  the  defendant, 
and  that  there  was  only  silence  on  their  part.  In  J&atson  agt. 
Donovan,  it  is  true,  the  case  was  left  to  the  jury  to  say 
"  whether  the  plaintiff'  dealt  fairly  by  the  defendants  in  not 
apprising  them  that  the  box  contained  articles  of  value." 
But  the  consideration  of  the  rule  nisi  for  a  new  trial, 
brought  up  the  question  whether,  as  matter  of  law,  the  facts 
of  a  limited  liability  by  notice  and  of  silence  as  to  value 
were  enough  to  debar  the  shipper  of  a  recovery.  A  majority 
of  the  court  adjudged  that  they  were;  that  by  delivery 
without  information,  the  shipper  held  the  package  out  to 
the  carrier  as  an  ordinary  article,  which  he  would  have  no 
objection  to  take  as  of  course ;  that  it  was  the  duty  of  the 
shipper  not  to  deliver  as  ordinary  goods,  but  to  inform  of 
nature  and  value ;  that  in  point  of  law  it  was  a  conceal- 
ment and  fraud  and  deceit  in  law  not  to  do  so.  Besides, 
there  was  a  question  for  the  jury,  also,  whether  the  defendant 
was  not  chargeable  with  gross  negligence  in  their  carriage 
of  the  parcel.  I  have  dwelt  upon  the  case  cited  as  it  is  so 
like  this  in  its  facts,  as  it  was  much  considered  by  the  court 
— for  the  dissent  was  intelligent,  vigorous  and  persistent, 
and  the  judgment  not  carelessly  arrived  at  —  and  as  it  has 
been  often  cited  at  the  bar  and  from  the  bench,  acquiesced 
in  by  courts  and  text  writers,  sometimes  with  and  sometimes 
without  hesitation,  and  seems  never  to  have  been  reversed 
or  overruled.  Seven  years  afterwards  the  dissenting  judge 
still  kept  up  and  expressed  his  dissent  (Brook  agt.  Pickwick, 
4  Bing.,  218),  from  which  it  appears  that  the  adjudication 
remained  then  unchanged.  Nor  was  it  without  precedent 


462  NEW  YORK  PRACTICE  REPORTS. 

Magnin  agt.  Adams  Express  Company. 

tending  strongly  to  the  same  end  (See  Clay  agt.  Willan,  1 
Hy.  Blk.,  298 ;  Tates  agt.  Willan,  2  East,  128 ;  Izett  agt. 
Mountain,  4  id.,  171 ;  Nicholson  agt.  Willan,  5  ^.,  507 ;  and 
others  might  he  cited}.  It  is  not  too  much  to  say  that  this 
rule  and  certain  kindred  rules  became  so  much  fixed  as  the 
law,  by  these  and  other  decisions,  as  to  lead  to  an  enactment 
by  parliament,  restoring,  to  some  extent,  the  strict  operation 
of  the  common-law  liability  so  far  as  it  relates  to  carriers  by 
land  (See  statutes  11  Geo.  IV,  and  1  Wm.  IV,  c.  68). 
The  same  principle  has  been  asserted  in  this  state  (Orange 
Co.  Bank  agt.  Brown,  supra).  There  NELSON,  C.  J.,  states 
it  thus :  "  The  carrier  in  such  case  is  not  bound  to  make 
inquiry,  and  if  the  owner  omits  to  make  known  the  value 
he  is  liable  only  to  the  amount  mentioned  in  his  notice  or  not 
at  all,  according  to  the  terms  of  his  notice."  It  is  true  that 
in  that  case  the  carrier  had  not  given  notice  to  the  owner, 
nor  otherwise  made  express  special  acceptance.  But  he  was 
a  carrier  of  passengers  only  (so  far  as  that  owner  was  con- 
cerned), and  thus  there  was  a  practical  limited  acceptance ; 
for  he  was  not,  in  the  absence  of  information  of  value  or 
nature  of  the  goods  committed  to  him,  to  be  held  to  a  car- 
rier's duty  and  liability  further  than  for  a  traveler's  ordinary 
baggage  (Gt.  North.  Railway  Co.  agt.  Shepherd,  14  Eng.  L. 
(&  Eq.,  367).  It  is  true,  also,  that  the  case  (9  Wend.,  supra) 
is  one  of  more  than  silence  merely  as  to  value — as  the  large  sum 
of  money  for  which  it  was  sought  to  charge  the  carrier  was 
placed  in  an  ordinary  traveling  trunk,  thus  to  a  degree 
making  an  afiirmation  of  slight  value,  so  that  this  utterance 
of  the  learned  judge  may  not  have  the  force  of  a  binding 
authority,  while  it  has  all  the  weight  which <his  high  judicial 
repute  can  give  it.  It  is  to  be  observed,  too,  that  he  cites 
as  authority  for  his  assertion  Batson  agt.  Donovan  •  Thoro- 
gove  agt.  Marsh,  Niel  Gower,  105,*  and  Marsh  agt.  Home 
(5  B.  &  Cress.,  322 ;  see  also,  Pardee agt.  Drew, supra',  Warren 
agt.  West.  Trans.  Co.,  5  Robt.,  590 ;  Richards  agt.  Westcott,  2 
Bosw.,  589,  S.  C.,  7  id.,  6).  The  opinion  in  Railroad  Co. 
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agt.  Lockwood  (17  Wall.  [  U.  &],  357-380),  recognizes  the 
justice  and  reasonable  character  of  the  rule.  Nor  is  there 
wanting  an  analogy  in  the  law  for  this  doctrine. 

If  an  applicant  for  marine  insurance,  though  without 
design  to  deceive  and  only  by  failure  to  mention,  conceal  a 
fact  which  is  material  for  the  insurers  to  know,  as  increasing 
the  risk  he  is  asked  to  assume,  and  thereby  affecting  the 
rate  of  premium  which  he  should  charge,  the  contract  of  the 
insurer  may  be  avoided  (2  Duer  on  Ins.,  380,  et  seq.}.  And 
the  reason  of  the  thing  is  on  the  same  side.  As  a  general 
rule,  the  carrier  must  take  and  carry  that  which  is  offered 
to  him  therefor,  because  of  his  public  employment ;  but  he 
ought  to  have  a  reasonable  reward  for  the  carriage.  As 
the  risk  of  carriage  of  a  parcel  of  much  value  is  greater 
than  of  one  of  mean  value,  the  reward  for  it  should  be 
greater;  and,  as  the  risk  is  greater,  so  should  the  care  be 
greater,  and  so  it  will  be  if  the  value  be  known.  Thus  it 
appears  that  the  carrier  should  know  of  the  value  of  the 
package  which  he  is  called  upon  to  carry,  that  he  may  exact 
his  due  reward  and  take  due  care  (See  Riley  agt.  Rome, 
5  Sing.,  217).  As  has  been  stated,  in  the  absence  of  agree- 
ment for  a  limited  liability,  it  is  the  duty  of  the  carrier  to 
make  all  needful  inquiry  as  to  value ;  but  when  the  shipper 
agrees  with  the  carrier  for  a  limited  liability,  he  thereby 
expresses  to  the  latter  his  estimate  of  the  risk  to  be  run  and 
of  the  care  needed,  and  holds  out  the  package  to  him  as  an 
ordinary  article,  which  he  would  have  no  objection  to  take 
as  of  course.  The  carrier  is  thereby  put  off  his  guard.  The 
shipper  might  refuse  to  agree  to  a  limited  liability,  and 
demand  (generally)  carriage  upon  the  common-law  liability 
of  the  carrier,  and  then  they  deal  at  arm's  length,  and  this 
would  arouse  the  attention  of  the  carrier  —  at  least  would 
put  upon  him  the  duty  of  inquiry.  But,  accepting  carriage 
upon  the  terms  of  a  limited  liability,  the  shipper  indicates 
his  judgment  of  the  degree  of  risk  and  of  needed  care  ;  and 
his  silence  as  to  the  real  value  is  the  same  as  an  assertion  of 
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mean  value,  thus  keeping  from  the  carrier  his  adequate 
reward,  and,  what  is  worse,  misleading  him  as  to  -the  degree 
of  care  and  security  which  he  should  provide.  It  is  a  con- 
cealment of  an  important  fact  entering  into  the  bargain  to  be 
made ;  such  a  concealment  as  amounts  to  a  fraud  in  law 
upon  the  carrier  ;  and,  where  there  is  no  dispute  as  to  the 
material  facts,  as  there  is  none  in  this  case,  it  is  a  question 
of  law  for  the  court  and  not  of  fact  for  the  jury. 

I  conclude  that  the  defendant  is  right  in  its  claim  that 
the  question  of  concealment  of  value,  upon  the  undisputed 
facts  of  the  agreement  and  of  the  silence  of  the  plaintiffs, 
was  one  of  law  for  the  court  and  not  of  fact  for  the  jury, 
and  that  silence  only,  as  to  value,  amounted  to  such  an 
imposition  upon  the  defendant  as  would  relieve  it  from  a 
liability  for  the  total  value  of  the  goods,  unless  something 
more  in  its  conduct  is  shown  than  negligence  to  carry  safely 
and  deliver  promptly.  I  wish  to  add  here  a  remark  that 
when  the  words  imposition,  deception  and  fraud  are  used, 
it  is  because  they  are  found  *  in  the  books  treating  on  this 
matter,  and  not  as  imputing  to  the  plaintiffs  any  motive  or 
design  inconsistent  with  complete  mercantile  honor  and  fair 
dealing.  It  would  be  more  accordant  with  the  idea  meant 
to  be  conveyed  to  use  the  language  suggested  by  reputable 
writers  on  insurance,  and  to  say  that  a  concealment  without 
design  is  a  failure  to  observe  an  implied  condition,  that  the 
contract  for  carriage  is  free  from  misrepresentation  or  con- 
cealment (2  Duer  Mar.  Ins.,  647 ;  1  Phillips  on  Ins.,  p.  279, 
sec.  537). 

It  is  proper  also  to  add  that,  while  sucli  a  concealment 
under  such  a  contract  as  there  is  in  this  case,  relieves  the 
carrier  from  liability  for  a  loss  occurring  from  ordinary  neg- 
ligence we  do  not  now  hold  that  he  will  be  thereby  thus 
relieved  where  his  acts  or  those  of  his  servants  have  amounted 
to  a  misfeasance,  or  abandonment  of  his  character  as  carrier. 
(Sleat  agt.  Fogg,  5  Barn.  &  Aid.,  342). 

There  are  other  questions  raised  by  the  argument  made 
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for  the  defendant  as  to  the  measure  of  damages,  and  as  to 
the  admission  of  evidence.  As  to  the  first  it  seems  clear 
that  the  plaintiffs  could  not  demand  from  the  defendant 
more  than  would  have  resulted  to  them  had  the  defendant 
made  safe  carriage  and  prompt  and  correct  delivery. 

In  that  case  the  plaintiffs  would  at  the  farthest  have  had 
from  their  consignees  payment  for  all  the  goods  sent  at  the 
price  to  the  consignees  fixed  upon  them  by  the  plaintiffs. 
The  sum  of  that  price,  with  interest  thereon  from  a  day  when 
the  goods  should  in  usual  course  of  carriage  have  reached 
the  consignees  and  been  accepted  by  them  will  make  the 
damage  which  would  naturally  and  proximately  result  to  the 
plaintiffs.  Though  a  rule  is  sometimes  stated  thus — -that 
the  damages  are  the  value  of  the  goods  agreed  to  be  carried 
and  delivered  at  the  place  and  time  of  delivery  —  that  rule 
is  but  a  branch  of  the  more  general  one  that  the  damages 
for  a  failure  to  perform  are  a  sum  equal  to  the  benefit  which 
would  have  resulted  from  a  performance  of  a  contract  (Stur- 
gess  agt.  Bissell,  46  N.  Y.,  462). 

When  the  owner  and  shipper  of  the  goods  is  himself  to 
take  the  goods  at  the  place  of  destination  and  there  sell 
them  for  his  own  account,  for  what  they  will  there  bring,  the 
market  value  there  is  the  measure  of  his  damages,  because 
that  would  have  been  his  benefit  from  performance  of  the 
contract.  But  every  case  is  governed  by  its  own  facts,  and 
here  the  price  of  the  goods  at  the  place  of  destination  was 
fixed  by  the  plaintiffs  before  they  were  committed  to  the 
carrier. 

Either  that  price  was  to  be  paid  by  the  consignees,  or  the 
goods  were  to  have  been  returned  to  the  plaintiffs  at  New 
York,  where  they  would  have  been  worth  to  them  the 
market  price  of  them  there.  No  other  value  to  the  plain- 
tiffs could  have  been  in  the  contemplation  of  both  the  con- 
tracting parties,  nor  any  other  damages  than  such  as  would 
result  from  a  failure  to  obtain  that  value.  /The  evidence  of 
the  witness  Byrd,  objected  to,  seems  to  be  of  the  declarations 
VOL.  L  59 
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of  one  Woodward.  If  it  be  assumed  that  the  latter  is  shown 
to  have  been  an  agent  of  defendant,  it  does  not  appear  when 
the  declarations  were  made,  or  that  they  were  part  of  the  res 
gestce,  accompanying  the  performance  of  any  act  or  duty  as 
agent.  So  much  of  the  answer  as  relates  the  declarations  of 
Woodward  was  improperly  received.  The  objection  and 
exception  cover  more  than  this,  and  somewhat  which  does 
not  appear  objectionable,  and  perhaps  they  would  furnish  no 
ground  of  error  for  that  reason.  As  for  other  causes,  the 
judgment  must  be  reversed,  it  is  not  of  moment  to  consider 
them  farther. 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
&c. 

All  concur ;  GROVER,  J.,  absent. 

NOTE.  —  This  case  was  decided,  as  will  be  seen  from  the  opinion  of  the 
court,  on  the  authority  of  Batson  agt.  Donovan  (4  Barn.  &  Aid.),  21;  and, 
notwithstanding  the  apparently  careful  consideration  of  this  case  by  the 
court,  its  decision  is  founded  on  a  misapprehension  of  the  facts  and  a 
misinterpretation  of  the  law,  as  decided  and  expressed  by  the  judges  in  the 
case  of  Batson  agt.  Donovan.  The  court  observes:  "  That  it  dwelt  upon 
that  case  as  it  was  so  like  this  in  its  facts,"  and  after  referring  to  and 
citing  the  facts  and  law  involved  in  that  case,  it  arrives  at  the  extraordinary 
conclusion  that  that  case  decides  ' '  it  was  the  duty  of  the  shipper  not  to 
deliver  as  ordinary  goods,  but  to  inform  of  nature  and  value  ;  that  in  point 
of  law  it  was  a  concealment  and  fraud  and  deceit  in  law  not  to  do  so  "  («ic), 
when  it  is  obvious  from  an  examination  of  that  case  no  such  principle 
was  decided  by  that  court  or  a  majority  of  it.  There  were  two  questions 
of  fact  submitted  to  the  jury,  and  they  found  a  verdict  for  the  defendants, 
and  the  court  refused  to  grant  a  new  trial. 

First.  There  is  very  little  similarity  in  the  facts  of  these  cases.  In 
Batson  agt.  Donovan,  the  plaintiffs  delivered  to  the  defendants,  who  were 
common  carriers,  a  box  containing  bills,  checks  and  notes  of  the  value  of 
£4,072.  The  box  was  left  with  one  of  the  defendants,  with  no  other 
observation  than  this:  "It  is  the  box  for  New  Castle."  Nothing  was 
said  as  to  what  it  contained,  nor  did  any  of  the  defendants  know  it 
contained  articles  of  value.  It  had  on  it  a  brass  plate,  on  which  was 
inscribed,  "  Wro.  Batson  &  Co;"  it  was  locked  and  corded,  but  not  sealed. 
William  Batson  &  Co.  were  bankers  at  Berwick  and  New  Castle.  The 
coach  by  which  the  Dox  was  sent  arrived  at  Berwick  at  twelve  o'clock  at 
night,  and  staid  there  half  an  hour;  it  stood  in  the  middle  of  the  street, 
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about  thirty  yards  from  the  pavement.  About  a  quarter  after  twelve,  the 
box  was  put  into  the  boot  of  the  coach,  and  a  porter  watched  the  coach, 
but  he  was  not  so  attentive  as  he  might  have  been,  and  the  box  was 
probably  stolen  from  the  boot  while  he  was  upon  the  watch,  by  some  per- 
son who  contrived  to  elude  his  notice.  The  defendants  had  given  notice 
that  they  would  not  be  answerable  for  parcels  above  the  value  of  five 
pounds,  unless  they  were  entered  and  paid  for  as  such.  The  plaintiff  knew 
of  this  notice. 

In  the  case  at  bar,  the  package  was  not  money,  tfor  was  it  of  the  value 
of  $20,000  and  upwards,  but  watches  and  watch-keys  of  the  value 
between  $1,400  and  $1,500,  and  it  was  testified  to,  on  the  part  of  the 
defendant,  tkat,  at  the  time  the  package  was  delivered,  the  value  of  it  was 
asked,  but  not  stated  ;  and,  on  the  part  of  the  plaintiff,  that  the  value  was 
neither  stated  nor  asked.  It  also  appeared  that  the  plaintiffs  had  been 
in  the  habit  of  sending  to  the  defendant  the  same  kind  of  packages,  and 
some  of  greater  value,  and  that  the  value  was  seldom,  if  ever,  asked,  and 
that  this  package  was  delivered  in  the  usual  and  ordinary  course  of  busi- 
ness, without  any  knowledge  or  information  that  greater  care  would  be 
taken,  or  that  a  greater  charge  would  be  made  if  the  value  had  been 
disclosed.  Other  merchants  were  accustomed  to  deliver  valuable  pack- 
ages and  goods  of  a  similar  character  to  the  defendant  in  the  same 
manner.  The  size  of  the  parcel  in  question  was  ten  inches  in  length  and 
width,  and  five  and  three-quarter  inches  high.  It  was  wrapped  up 
in  brown  paper,  and  contained  nine  seals  of  sealing  wax,  and  each  seal  was 
about  an  inch  in  diameter,  which  bore  the  plaintiffs'  name.  The  con- 
signees were  to  pay  the  freight.  The  defendant's  receipt,  which  is  con- 
strued to  be  a  contract  between  the  parties,  states  that  the  company  are 
not  to  be  held  liable  or  responsible  for  any  loss  from  the  causes  enumerated 
therein,  unless  specially  insured  and  specified  in  the  receipt.  The  pack- 
age was  never  delivered  to  the  consignees,  who  resided  at  Memphis, 
Tenn.,  where  it  was  to  be  delivered,  but  the  package  with  the  smaller 
boxes,  which  contained  the  watches  and  watch-keys  inclosed  therein,  was, 
a  few  months  after  the  delivery  to  the  defendant,  found  at  the  coroner's 
office,  in  Brooklyn,  rifled  of  their  contents,  and  no  'explanation  was  given 
of  the  loss  or  how  it  was  occasioned,  or  whether  the  defendant  ever 
undertook  to  carry  the  package  as  it  agreed  to  do.  In  Batson  agt.  Donovan, 
the  plaintiff  was  expressly  notified  that  the  defendants  would  not  be 
answerable  for  parcels  of  the  value  above  five  pounds,  unless  they  were 
entered  and  paid  for  as  such,  and,  as  judge  HOLROYD  said  (4  B.  &  Aid.  31) : 
"  That  the  carrier  had  by  this  notice  expressly  refused  to  accept  parcels  of 
value  without  being  paid  for  them  accordingly;"  while,  in  the  case  at  bar, 
the  consignees  were  to  pay  the  charges,  and  the  receipt  expressly  states 
that  the  company  will  not  be  liable  for  certain  losses  unless  the  shipper 
insures,  and,  if  the  value  is  not  stated,  he  will  not  demand  of  the  defendant 
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a  sum  exceeding  fifty  dollars  for  the  loss  or  detention  of  or  damage  to  the 
property  aforesaid.  The  losses  referred  to  in  the  receipt  the  plaintiffs 
understood  meant  those  which  were  specifically  enumerated  in  the  receipt, 
and  there  was  no  act  of  the  plaintiffs  which  prevented  the  carrier  from 
exercising  due  care  against  loss. 

Second.  But  if  the  case  of  Batson  agt.  Donovan  was  "  so  like  this  in  its 
facts,"  then  the  same  rule  of  law  which  was  applied  to  that  case  should 
have  been  applied  to  this,  and  the  court  really  supposed  that  in  deter- 
mining the  question  involved  in  this  case,  it  was  deciding  it  in  conformity 
with  the  principles  laid  down  in  Batson  agt.  Donovan  ;  but  what  this  court 
states  was  decided  as  matter  of  law  in  that  case  was  submitted  to  the  jury 
as  a  question  of  fact,  and  the  error  of  this  court  in  that  respect  is  palpable. 
The  marginal  note  to  that  case  gives  a  correct  syllabus  of  the  points 
decided,  and  the  reporters,  after  stating  briefly  the  facts,  say :  "  At  the 
trial,  two  questions  having  been  left  to  the  jury  ;  first,  whether  the 
plaintiffs  had  been  guilty  of  unfair  concealment  by  not  informing  the 
carrier  of  the  nature  and  value  of  the  parcel ;  and,  secondly,  whether 
the  carrier  had  been  guilty  of  gross  negligence;  held,  by  three  judges 
(BEST,  J.,  dissentiente),  that  the  direction  was  right."  The  jury  rendered  a 
verdict  for  the  defendants.  The  court  was  composed  of  four  judges, 
and,  on  a  motion  for  a  new  trial,  judge  BEST  gave  the  first  opinion,  and 
he  was  in  favor  of  granting  a  new  trial.  Judge  HOLROYD  rendered  the 
next,  and  he  said  :  "  In  this  case,  however,  the  carrier  had  by  this  notice 
expressly  refused  to  accept  parcels  of  value  without  being  paid  for  them 
accordingly."  *  *  *  Then  the  question  arises,  whether  there  was  a 
misdirection.  The  learned  judge  left  two  points  to  the  jury :  1st.  Whether 
there  was  negligence  in  the  plaintiffs'  not  specifying  the  contents  of  the  box 
to  the  carrier ;  2d.  Whether  there  was'  gross  negligence  in  the  defendants. 
With  respect  to  the  first,  1  think  it  was  the  plaintiffs'  duty  to  specify  the 
contents,  and  it  was  a  fraud  and  deceit  in  law  in  not  doing  so.  The 
second  question  is  whether  there  was  gross  negligence  on  the  part  of  the 
defendants.  I  think  that  question  was  properly  left  to  the  jury,  and  that 
we  cannot  say,  upon  the  evidence,  that  they  have  drawn  a  wrong  con- 
clusion. I  think,  therefore,  the  verdict  ought  to  stand." 

Judge  BAYLEY  rendered  the  next  opinion.  The  case  was  tried  before 
him,  and  while  he,  in  concluding  his  opinion,  observed  that  the  defendants 
ought  to  have  been  apprised  of  the  value  of  this  box,  and  were  not,  and 
that  the  plaintiffs  were  guilty  of  misconduct  in  this  respect;  that  the 
plaintiffs'  neglect  deprived  the  defendants  of  the  compensation  they  ought 
to  have  received,  and  prevented  them  from  taking  care,  which  they  other- 
wise would  have  done,  and  that  the  value  of  the  parcel  increased  the 
possibility  of  loss,  he  was  of  the  opinion  that  the  plaintiffs'  neglect, 
under  the  circumstances  of  this  case,  was  a  bar  to  the  action ;  but,  in  the  com- 
mencement of  his  opinion,  he  said :  "  I  left,  I  believe,  these  two  questions 
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to  the  jury:  First.  Whether  the  plaintiffs  dealt  fairly  by  the  defendants 
in  not  apprising  them  that  the  box  contained  articles  of  value  ;  and, 
secondly,  whether,  in  the  case  of  a  parcel  of  such  value  as  the  defendants 
might  expect  this  to  be,  there  was  gross  negligence  in  the  defendants.  And 
unless  tJie  first  of  these  points,  that  the  plaintiffs  did  not  deal  fairly  by 
the  defendants,  in  omitting  to  apprise  them  of  the  value  of  the  box,  will,  under 
the  circumstances  of  the  case,  sustain  the  verdict,  I  think  there  ought  to  be  a' 
new  trial." 

The  last  opinion  was  by  ABBOTT,  chief  justice,  who  says:  "I  am 
of  the  opinion  that  the  case  was  properly  left  to  the  jury  by  my  learned 
brother  at  the  trial,  and  1  think  the  verdict  of  the  jury  is  warranted  by  the 
evidence."  And  this  learned  judge  does  not  intimate  that  the  carrier 
ought  to  have  been  apprised  of  the  value  of  the  parcel,  but  his  decision  is 
put  expressly  on,  the  ground  that  the  two  questions  of  fact  were  properly 
submitted  to  the  jury.  Mr.  justice  BEST,  also,  in  his  dissenting  opinion, 
maintains  that  the  questions  ought  to  be  submitted  to  the  jury,  and  he  was 
in  favor  of  a  new  trial,  because  the  charge  of  the  judge  might  have  misled 
them,  and  they  should  only  have  been  asked  whether  they  thought  the 
defendants  had  sufficiently  guarded  a  coach  containing  many  parcels,  each 
of  small  value,  while  it  was  left  in  the  street  at  Berwick,  and  the  jury 
should  have  had  some  explanation  of  what  is  meant  by  gross  negligence. 
It  will  be  observed  that  that  court  was  composed  of  four  judges,  and 
because  two  of  them  thought  it  was  the  plaintiffs'  duty  to  specify  the  con- 
tents of  the  parcel,  and  it  was  a  fraud  and  deceit,  on  their  part,  in  not 
doing  so,  the  court  of  appeals  seriously  contends  that  a  majority  of  that 
court  —  which  must  have  been,  of  course,  by  an  arithmetical  calculation 
—  decided  that  the  failure  of  the  shipper  to  disclose  the  value  of  the 
parcel  amounted  to  a  fraud  in  law,  which  exonerated  the  carrier  in 
case  of  loss  from  liability  arising  from  ordinary  negligence.  And  it 
will  be  further  observed  that  one  of  the  two  judges -•BAYLEY,  J. — 
before  whom  the  cause  was  tried,  although,  on  the  motion  for  a  new 
trial,  he  was  of  the  opinion  the  non-disclosure  of  the  value  of  the 
parcel  was  a  fraud  and  deceit  on  the  part  of  the  plaintiffs,  still,  he  left 
the  question  as  one  of  fact  for  the  jury  to  determine,  adding  that,  unless 
that  point,  "  the  plaintiffs  did  not  deal  fairly  by  the  defendants,  in  omit- 
ting to  apprise  them  of  the  value  of  the  box,  will,  under  the  circumstances 
of  this  case,  sustain  the  verdict,  there  ought  to  be  a  new  trial." 

I.  But  xmdue  importance  has  been  attached  to  the  case  of  Batson  agt. 
Donovan,  and,  had  it  not  been  for  the  very  large  sum  of  money  involved, 
it  would  not  have  commanded  the  consideration  which  it  received  from 
the  court.  And  the  great  amount  for  which  the  defendants  were  sought 
to  be  made  liable  evidently  controlled  the  verdict  of  the  jury,  and  had  its 
influence  on  two  members  of  the  court.  Most  of  the  observations  made 
by  the  judges  were  mere  dicta,  as  the  case  had  been  submitted  to  the  jury 
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on  the  two  questions  involved,  and  they  found  a  verdict  for  the  defendants, 
and  the  court  refused  to  grant  a  new  trial. 

II.  There  is  one  point  in  Batson  agt.  Donovan  on  which  three  judges  out 
of  four  of  that  court  seem,  at  least,  to  agree,  and  that  is,  that  the  facts  as 
developed  on  the  trial  of  that  case  were  sufficient  to  submit  to  the  jury  the 
question  whether  the  defendants  had   been  guilty  of  gross  negligence. 
Judge  BEST  was  of  that  opinion,  although  he  thought  that  the  jury  should 
have  had  some  explanation  of  what  constituted  gross  negligence.     Judge 
HOLROYD  considered  that  the  question  of  gross  negligence,  on  the  part  of 
the  defendants,  was  properly  left  to  the  jury.     Chief  justice  ABBOTT  was 
also  of  the  same  opinion,  and  although  judge  BAYLEY  thought  that  the  fact 
of  the  plaintiffs'  not  disclosing  the  value  of  the  parcel,  was  guilty  of  a  fraud, 
which  was  a  bar  to  the  action;  still,  in  the  same  opinion,  he  says:  "  I  left, I 
believe,  these  two  questions  to  the  jury,  whether  the  plaintiffs  dealt  fairly 
by  the  defendants  in  not  apprising  them  that  the  box  contained  articles  of 
value;  and,  secondly,  whether,  in  the  case  of  a  parcel  of  such  value  as  the 
defendants  might  fairly  expect  this  to  be,  there  was  gross  negligence  in  the 
defendants;  and  I  rather  think  I  left  those  questions  in  such  a  way  that 
unless  the  jury  were  with  the  defendants  on  both,  they  should  find  for 
the  plaintiffs ;  but  I  am  not  confident  upon  that  point.    And  unless  the 
first  of  these  points,  that  the  plaintiffs  did  not  act  fairly  by  the  defend- 
ants in  omitting  to  apprise  them  of  the  value  of  the  box,  will,  under  the 
circumstances  of  this  case,  sustain  the  verdict,  I  think  there  ought  to  be 
a  new  trial."     Can  there  be  a  doubt  that  if  the  jury  had  found  that  there 
was  gross  negligence  in  the  defendants,  that  the  plaintiffs  would  have 
failed  in  that  case  ?    There  is  not  a  case  to  be  found  in  the  books  where 
the  facts  are  of  a  similar  character,  and  gross  negligence  was  found  against 
the  carrier,  that  he  was  ever  protected  by  his  notice.    It  was  one  of 
the  controlling  facts  in  the  case  of  Batson  agt.  Donovan,  and,  if  it  were  not, 
why  was  it  sulpmitted  to  the  jury  ?    And  if,  as  the  court  of  appeals  says, 
"the  case  is  so  like  this  in  its  facts,"  why  did  the  court  reverse  the 
judgment?     True,  it  might  have  said   that  negligence  and  not  gross 
negligence  was  submitted  to  the  jury,  and,  therefore,  it  differed  from 
Batson  a^t.  Donovan,  but  it  does  not  base  its  decision  upon  any  such 
ground,     Besides,  the  fact  of  fraud,  deceit  or  intentional  concealment,  on 
the  part  of  the  plaintiffs,  should  have  been  alleged  in  the  defendants' 
answer,  and  it  was  not  (see  Westcott  agt.  Fargo,  commission  of  appeals  MS8.), 
and  facts  proved,  but  not  pleaded,  are  not  available  to  the  party  proving 
them  (6  N.  T.  R,  179). 

III.  The  court  of  appeals  also  observes,  as  to  the  case  of  Batson  agt. 
Donovan,  that  it  has  dwelt  upon  the  case  cited  as  it  was  much  considered 
by  the  court ;  for  the  dissent  was  intelligent,  vigorous  and  persistent,  and 
the  judgment  not  carelessly  arrived  at,  and  it  has  been  often  cited  at  the 
bar  and  from  the  bench,  acquiesced  in  by  courts  and  text  writers,  some- 
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times  with  and  sometimes  without  hesitation,  and  seems  never  to  have 
been  reversed  or  overruled."  It  would  be  very  interesting  to  learn  what 
courts  and  text  writers  have  acquiesced  in  that  decision  sometimes  with  and 
sometimes  without  hesitation.  From  all  the  information  that  can  be  derived 
from  the  works  of  elementary  writers,  the  decision  in  that  case  seems  to  be 
generally  understood,  and  their  understanding  of  it  is  opposed  to  that  of  this 
cxmrt.  Edwards  on  Bailments  (p.  471),  says:  "  If  there  had  been  an  unfair 
concealment,  tending  to  throw  the  carrier  off  from  his  guard  in  the  safe 
keeping  of  the  goods,  he  is  not  chargeable."  In  an  English  case  (referring 
to  Batson  agt.  Donovan,  4  Barn.  &  Aid.,  21),  "it  was  left  to  the  jury  as  a 
question  of  fact,"  and  Story  on  Bailments  (sec.  570),  and  Kent's  Commentaries 
(2  vol.,  p.  607)  express  similar  views.  These  may  tbe  considered  text 
writers,  but  they  cannot  possibly  be  those  referred  to  by  the  court  of 
appeals.  The  court  is  equally  unfortunate  as  to  the  dissent  being  intelli- 
gent, vigorous  and  persistent,  except  in  the  sole  dissenting  opinion  of 
judge  BEST,  and  he  afterward  acquiesced  in  the  decision  of  Batson  agt. 
Donovan,  in  deciding  the  case  of  Riley  agt.  Horne  (5  Bing.  R.,p.  217), 
which,  subsequently,  came,  before  him.  Judge  BEST  afterward  became 
chief  justice  of  the  common  pleas,  a  court  of  co-ordinate  jurisdiction  with 
the  courts  of  king's  bench  and  exchequer.  And  where  appeals  were 
taken  from  the  king's  bench,  they  were  reviewed  by  the  judges  of  the 
exchequer  and  common  pleas,  and  the  decisions  of  each  of  those  courts 
were  reviewed  by  the  two  others.  In  1828,  eight  years  after  Batson  agt. 
Donovan  was  decided,  chief  justice  BEST,  in  Riley  agt.  Horne  (5  Bing.,  217), 
said:  "That  I  might  conform  to  the  opinion  of  the  majority«of  the  court 
in  Batson  agt.  Donovan,  I  asked  the  jury  whether  the  agent  of  the  plaintiff 
had  been  guilty  of  any  negligence,  or  failjd  in  his  duty  to  the  carriers. 
They  answered  in  the  negative,  and  I  think  their  answer  was  the  proper 
one.  As  the  carrier  took  the  parcel  without  requiring  to  know  its  value, 
and  without  insisting  that  it  should  be  entered  and  paid  for  according  to 
its  value,  he  took  it  without  any  limitation  of  his  common-law  liability, 
and  must  be  answerable  for  its  loss  "  (S.  C.,  15  E.  C.  L.  R.,  422).  Surely, 
chief  justice  BEST  must  have  known  what  was  decided  by  the  court  in 
Batson  agt.  Donovan,  as  he  was  one  of  its  judges  at  the  time,  and  wrote  the 
dissenting  opinion  in  that  case,  and  he  does  not  suggest  that  that  case 
decided  the  failure,  on  the  part  of  the  shipper,  to  disclose  the  value  was  a 
fraud  in  law,  but  expressly  states,  as  the  case  itself  shows,  that  it  was  a 
question  of  fact  for  the  jury.  And,  notwithstanding  the  foregoing 
decision,  this  court  says:  "Seven  years  afterward,  the  dissenting  judge 
(juflge  BEST)  still  kept  up  and  expressed  his  dissent  (Brooke  agt.  Pickwick 
(4  Bing.,  218),  from  which  it  appears  that  the  adjudication  remained 
unchanged."  Of  course,  it  remained  unchanged,  and  never  had  been 
reversed  or  overruled  ;(fror  is  the  opinion  of  chief  justice  BEST,  in  the  case 
of  Brooke  agt.  Pickwick,  susceptible  of  the  criticism  the  court  of  appeals  has 
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given  it.  The  following  cases  were  decided  after  Batson  agt.  Donovan,  and 
whenever  the  question  of  concealment  of  value  arises,  they  hold  that  it  is  a 
question  of  fact  for  the  jury.  And  why  not  ?  For  how  can  the  court 
hold,  as  a  matter  of  law,  that  the  carrier  was  prevented  by  the  acts  of  the 
shipper  from  exercising  due  care  against  loss;  and,  more  especially,  in  the 
absence  of  proof  showing  any  intention  to  defraud  the  carrier  by  conceal- 
ing its  value  ?  Those  cases  are  in  perfect  harmony  with  Batson  :i<j|. 
Donovan,  and  directly  at  variance  with  the  decision  of  the  court  of  appeals 
in  this  case  (1821,  Oarnett  agt.  Wittan,  5  B.  &  Aid.,  53  ;  1822,  Skat  agt. 
Fogg,  id.,  342;  1827,  Duff  agt.  Rudd,  3  Bro.  &  B.,  117;  1827,  Lowe  agt. 
Booth,  13  Price  Ex.^  327;  1827,  Brooke  agt.  Pickwick,  4  Bing.,  218;  1828, 
Bradley  agt.  Waterhouse,  3  C.  &  P.,  318  ;  1828,  Riley  agt.  Home,  5  Bing., 
218;  1828,  Langley  agt.  Brown,  1  Moore  &  P.,  583 ;  1841,  Wyld  agt.  Pickford, 
QMees.  &  W.,  443). 

IV.  There  was  no  concealment,  in  fact,  of  the  value  of  the  box  in 
question,  nor  any  motive  to  conceal,  as  the  freight  was  to  be  paid  by  the 
consignees,  and  it  was  delivered,  as  others  had  been,  in  the  usual  and 
ordinary  course  of  the  plaintiff 's  business ;  but  it  is  not  every  intentional 
concealment  of  value  that  exonerates  the  carriers  from  liability  in  case  of 
loss.  Thus,  in  Sleut  agt.  Fogg  (5  Barn.  &  Aid. ,  342),  it  was  held  that  a 
parcel  containing  country  bankers'  notes,  of  the  value  of  £1,300,  and 
addressed  to  their  clerk,  in  order  to  conceal  the  nature  of  its  contents,  was 
delivered  to  the  carrier  without  any  notice  of  its  value,  to  be  carried 
by  the  mail  coach,  and  was  accepted  by  him  to  be  so  carried.  The  parcel 
was  sent  by*  a  different  coach,  and  was  lost.  The  carriers  had  previously 
given  notice  that  they  would  not  be  answerable  for  any  parcel  above  five 
pounds  in  value  if  lost  or  damaged,  unless  an  insurance  was  paid.  No 
insurance  having  been  paid  in  this  case,  held,  notwithstanding,  the  carrier 
was  responsible  for  the  loss.  This  case  was  decided  subsequently  to 
Batson  agt.  Donovan  and  by  the  same  court. 

Bradley  agt.  Waterhome  (3  C.  &  P.,  318).  This  case  was  tried  in  1828, 
seven  years  after  Batson  agt.  Donovan,  before  lord  TENTERDEN,  then 
chief  justice  of  the  king's  bench,  the  same  court  in  which  Batson  agt. 
Donovan  was  decided,  and  in  that  case  a  parcel  containing  two  hundred 
sovereigns,  inclosed  in  six  pounds  of  tea,  was  sent  by  coach  and  paid  for  as 
ordinary  value,  both  the  parties  sending  and  the  owners  of  the  parcel  being 
aware  of  the  notice  of  the  coach  proprietors  limiting  their  responsibility  to 
five  pounds;  the  parcel  was  stolen  while  it  was  standing  in  the  street.  In  an 
action  to  recover  the  value  the  chief  justice  left  it  to  the  jury,  after  stat- 
ing these  facts  in  these  words :  "  The  question  comes  to  this :  Has  this 
been  a  case  of  gross  negligence  on  the  part  of  the  defendants,  or  has  the 
loss  been  brought  on  by  the  plaintiff's  own  conduct  in  sending  valuable 
articles  under  a  slight  disguise  ? "  The  jury  rrodered  a  verdict  for 
the  defendants ;  but  the  question,  notwithstanding  the  intentional 
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concealment  of  the  value  of  the  parcel,  was  left  to  the  jury  to  deter- 
mine. 

V.  In  Wyld  agt.  Pickford  (8  Mees.  &  W.,  443),  decided  in  the  court  of 
exchequer,  in  1841,  the  whole  subject  was  elaborately  examined,  and  the 
court,  after  reviewing  Batson  agt.  Donovan  and  kindred  cases,  came  to 
this  conclusion ;  "  The  weight  of  authority  seems  to  be  in  favor  of  the 
doctrine,  that  in  order  to  render  a  carrier  liable  after  such  notice,  it  is 
not  necessary  to  prove  a  total  abandonment  of  that  character,  or  an  act 
of  willful  misconduct,  but  that  it  is  enough  to  prove  an  act  of  ordinary 
negligence  —  gross  negligence  —  hi  the  sense  in  which  it  has  been  under- 
stood in  the  last  mentioned  cases." 

Third.  It  will  be  observed,  that  the  facts  in  this  case  differ  materially 
from  that  of  Batson  agt.  Donovan,  in  all  its  prominent  features.  The 
package  in  question  was  not  money,  but  contained  watches  and  keys  of 
the  value,  between  $1,400  and  $1,500,  while  the  box  in  the  case  of  Batson 
agt.  Donovan,  was  the  value  of  $20,000  in  gold,  consisting  of  checks,  bills, 
&c.  In  that  case,  BAYLEY,  .T.,  said  (p.  36) :  "In  the  case  of  a  box  or  parcel 
known  to  be  of  great  value,  the  proprietors  may  take  the  extraordinary 
care  of  putting  it  into  the  personal  charge  of  a  coachman  or  guard,  or 
even  of  sending  a  special  messenger  with  it,  or  going  with  it  themselves." 
In  the  case  at  bar  the  defendant  in  his  answer  alleges,  "  that  if  the  value 
of  the  said  package  had  been  disclosed  to  him  to  be  as  in  said  complaint 
alleged,  the  charges  thereon  would  have  been  at  least  seven  dollars  and 
£fty  cents,"  but  the  charges  were  to  be  collected  of  the  consignees,  and 
there  is  no  evidence  tending  to  show  that  the  defendant  ever  attempted 
to  carry  the  box;  and,  neither  the  notice  or  receipt,  nor  the  defendant's 
answer,  state  that  greater  care  would  be  taken  if  the  value  of  the  con- 
tents of  the  parcel  had  been  disclosed ;  and  the  losses  referred  to  in  the 
receipt  were  understood  by  the  plaintiffs  to  mean  those  enumerated  therein 
and  against  which  they  might  insure;  and  there  is  no  pretense  that  the 
loss  arose  from  any  of-  those  causes.  In  the  case  of  Batson  agt.  Donovan, 
the  notice  was  clear  and  explicit,  that  the  defendants  would  not  be 
answerable  for  parcels  above  five  pounds  unless  they  were  entered  and 
paid  for  as  such"  (4  B.  &  Aid.  p.  29, 34)  and  therefore  there  was  a  clear  misap- 
prehension of  the  facts  as  well  as  a  misinterpretation  of  the  law  as  laid  down 
in  the  case  of  Batson  agt.  Donovan,  and  instead  of  following  the  decision 
in  that  case,  as  the  court  of  appeals  supposed  it  did,  it  not  only  ran 
counter  to  it,  but  to  a  long  series  of  adjudications  which  succeeded  it. 
And  where  is  the  remedy  ?  If  a  motion  for  a  reargument  were  made,  it 
would  be  met  by  the  decision  of  this  court  in  Terry  agt.  Wait  (56  N.  T. 
R. ,  94),  where  such  a  motion  was  made,  in  which  the  court  said :  "  Counsel 
are  very  apt  to  fall  into  the  error  of  supposing  that  every  point  and 
suggestion  in  the  cases  which  they  argue  is  overlooked  by  the  court  when 
not  specifically  discussed  and  answered  in  a  written  opinion,  and  this 
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error  has  in  several  instances  lead  to  applications  like  the  present.  They 
should  reflect,  that  before  a  case  is  decided,  the  court  is  in  the  habit  of 
deliberately  considering  it  in  all  its  bearings,  and  that,  when  sanctioning 
a  former  decision,  the  mere  omission  to  notice  and  discuss  in  the  opinion 
supposed  distinctions,  is  not  sufficient  to  warrant  the  supposition  that  they 
have  escaped  observation."  There  is,  in  view  of  the  decision  in  the  case 
in  question,  a  bit  of  irony  or  grim  humor  in  the  above  utterance  of  the 
court,  which  would  have  provoked  a  smile  from  Heraclitus  himself.  S. 
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NEW  YORK  SUPREME  COURT. 
JOHN  SULLIVAN  agt.  JOSEPH  HUSSON,  impleaded. 

Demurrer — defendants  sued  in  their  official  capacity  — jurisdiction  —  misjoin- 
der  of  parties. 

An  action  can  be  sustained  against  defendants  as  commissioners,  without 
their  names  as  individuals  being  mentioned  in  the  title  of  the  cause, 
but  it  is  not  necessary  to  add  in  the  title  the  official  designation  to  the 
individual  name,  when  it  sufficiently  appears  in  the  body  of  the  com- 
plaint that  they  are  sought  to  be  charged  in  their  representative  capacity. 

Where  the  defendants  are  sued  as  public  officers,  and  it  appears  upon  the 
trial  that  no  part  of  the  cause  of  action  arose  in  their  county,  the  action 
must  be  discontinued,  but  this  forms  no  ground  of  demurrer. 

Where  it  appears  that  the  defendants  are  clearly  the  contracting  parties 
to  whom  the  plaintiffs  can  only  look  for  compensation,  there  is  no  mis- 
joinder  of  parties  defendant. 

Special  Term,  February,  1874% 

YAN  BRUNT,  J. — The  complaint  in  this  action  is  demurred 
to  upon  three  grounds,  viz.  :  1st.  That  the  court  has  no 
jurisdiction.  2d.  That  there  is  a  defect  of  parties  defend- 
ant. 3d.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

As  to  the  last  ground,  the  only  argument  used,  is,  that  the 
defendants  are  sued  as  individuals,  and  no  cause  of  action  is 
shown  against  them  as  such.  It  seems  to  me,  that  from  an 
examination  of  the  complaint,  it  appears  that  they  are  not 
sued  as  individuals,  but  as  commissioners  under  the  act  of 
April  12,  1867,  referred  to  in  the  complaint.  The  author- 
ities cited  show  that  the  suit  could  not  be  maintained  against 
the  defendants  as  commissioners,  without  their  names  as 
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individuals  being  mentioned  in  the  title  of  the  cause,  but 
no  case  has  been  cited  showing  that  it  is  necessary  to  add 
in  the  title  the  official  designation  to  the  individual  name, 
when  it  sufficiently  appears  in  the  body  of  the  complaint 
that  they  are  sought  to  be  charged  in  their  representative 
capacity. 

It  is  true,  that  the  defendants,  being  sued  in  their  repre- 
sentative capacity,  are  sued  as  public  officers,  and  if  it  appear 
upon  the  trial  that  no  part  of  the  cause  of  action  arose  in 
this  county,  the  action  must  be  discontinued  (Edmonds1 
Revised  Statutes,  vol.  2,  p.  426,  sec.  3).  Yet  this  forms  no 
ground  of  demurrer.  There  is  no  misjoinder  of  parties 
defendant.  The  defendants  are  clearly  contracting  parties, 
and  the  only  persons  to  whom  the  plaintiff  can  look  for  com- 
pensation, and  if  a  judgment  is  obtained  against  them,  unless 
they  have  exceeded  their  powers,  they  can  by  mandamus, 
compel  the  supervisors  of  each  of  ithe  towns  mentioned  in 
the  act,  either  to  pay  the  money  needed  or  to  deliver  the 
bonds  mentioned  in  the  act.  The  demurrer  must  be  over- 
ruled, with  liberty  to  the  defendants  to  withdraw  the  demur- 
rer and  answer  on  payment  of  costs. 
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NEW  YOEK  COMMON  PLEAS. 

DENMARK  P.  COLLINS  and  another  agt.  GEORGE  F.  DREW 
and  Louis  BUCEI,  appellants,  impleaded  -with  the  OCEANIC 
STEAM  NAVIGATION  COMPANY  and  others,  respondents. 

Mechanic's  lien — for  work  and  materials  furnished  on  piers,  &c.  —  time  of 

fMng. 

A  mechanic's  notice  of  lien  for  work  done  or  materials  furnished  for 
structures  on  piers  and  bulk-heads  in  the  city  of  New  York,  must  be 
filed  within  thirty  days  from  the  time  the  work  is  finished  or  materials 
furnished,  as  provided  by  the  act  of  1872. 

General  Term,  December,  1875. 

0 
Before  DALY,  C.  J.,  LOEW  and  J.  F.  DALY,  JJ.^ 

APPEAL  from  a  judgment  entered  on  the  report  of  the 
Hon.  J.  S.  Bosworth,  referee. 

J.  H.  &  B.  F.  Watson,  for  appellants  Drew  and  Bucki. 

Tunis  G.  Berge^  Jr.,  for  respondent  South  Brooklyn  Saw 
Mill  Company. 

Hugh  Porter,  for  respondent  Davis. 
Robert  W.  Todd,  for  respondents  Collignon. 

LOEW,  J.  —  This  action  was  brought  to  foreclose  a 
mechanic's  lien  filed  by  the  plaintiffs  against  piers  Nos.  51 
and  52  North  river,  in  the  city  of  Ne\f  York,  belonging  to 
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the  Oceanic  Steam  Navigation  Company,  for  materials  fur- 
nished toward  constructing  or  repairing  the  said  piers  and  the 
structures  connected  therewith,  in  pursuance  of  a  contract 
made  by  the  said  steamship  company  with  one  William  H. 
Wood,  as  contractor.  The  defendants  Drew  and  Bucki  also 
furnished  materials,  amounting  to  $2,295.93,  toward  erecting, 
or  altering,  the  sheds  or  structures  upon  said  piers,  pursuant 
to  said  contract,  for  which  they  claimed  to  have  a  lien  upon 
the  said  premises..  The  defendant  the  Oceanic  Steam  Navi- 
gation Company  acknowledged,  and  the  referee  reported,  that 
at  the  time  of  the  commencement  of  this  action  there  was  a 
balance  of  $5,609.58  due  and  owing  from  the  said  owner,  the 
Oceanic  Navigation  Company,  to  Wood,  the  contractor,  for 
the  work  and  labor  performed  and  materials  furnished  under 
said  contract.  He  further  reported,  that  out  of  the  said  fund, 
or  indebtedness,  the  plaintiffs  and  several  of  the  defendants 
be  paid  the  amounts  of  their  respective  liens,  with  costs,  in 
accordance  with  their  rights  and  priorities  under  the  lien  act. 
But  he  held  that  the  defendants  Drew  and  Bucki  had  no 
claim  upon,  and  were  not  entitled  to,  any  part  of  said  fund, 
on  the  ground  that  they  had  never  acquired  a  valid  lien, 
because  their  lien  notices  were  not  filed  within  the  statutory 
time  allowed  for  that  purpose.  From  the  judgment  entered 
up  in  accordance  with  the  referee's  report,  the  defendants 
Drew  and  Bucki  brought  this  appeal. 

Section  1  of  the  mechanics'  lien  act  of  1863  (Laws  of 
1863,  chap.  500)  provides  that  a  person  performing  labor  or 
furnishing  materials  toward  erecting,  altering  or  repairing 
any  building  in  the  city  of  New  York,  in  pursuance  of  a  con- 
tract with,  or  employment  by,  the  owner  thereof,  shall,  on 
complying  with  the  sixth  section  of  said  act,  have  a  lien  upon 
such  building  and  the  lot  on  which  the  same  shall  stand,  to 
the  full  value  of  his  claim  or  demand.  The  sixth  section 
declares  that  the  notice  of  lien  may  be  filed  at  any  time 
before  the  whole  work  is  completed,  and  within  three  months 
after  the  work  is  dont  or  materials  furnished,  for  which  a  lien 
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is  sought.  By  section  1,  chapter  669,  of  the  Laws  of  1872,  it 
was  enacted  as  follows :  "  All  the  provisions  of  the  laws  relat- 
ing to  mechanics'  liens  heretofore  passed  shall  apply  to 
wharves,  piers,  bulk-heads  and  bridges,  and  materials  fur- 
nished therefor,  and  labor  performed  in  constructing  said 
wharves,  piers,  bulk-heads  and  bridges,  and  other  structures 
connected  therewith,  and  the  time  within  which  said  liens 
may  be  filed  shall  be  thirty  days  from  the  time  when  the 
last  work  shall  have  been  performed  on  said  wharves,  piers, 
bulk-heads  and  bridges,  and  structures  connected  therewith, 
or  the  time  from  which  said  materials  shall  have  been 
delivered." 

It  will  thus  be  seen  that  the  act  of  1872  extends  the  bene- 
fits of  the  lien  law  of  1863  to  new  property,  but  limits  the 
time  within  which  the  notice  of  lien  must  be  filed  to  thirty 
days  after  the  last  work  has  been  performed  or  materials  fur- 
nished, instead  of  three  months. 

It  is  claimed,  however,  on  the  part  of  the  appellants  in  this 
case,  that  inasmuch  as  the  structures  or  sheds,  toward  the 
erection  of  which  they  furnished  materials,  may  properly  be 
.called  "  buildings,"  they  had,  under  the  provisions  of  the  act 
of  1863,  three  months  within  which  to  file  their  notice  of 
lien,  and  that  the  words  "structures  connected  therewith,"  in 
the  act  of  1872,  should  be  construed  to  mean  only  appendages 
to  a  pier  or  wharf,  such  as  stairs,  gangway,  &e. 

To  this  construction  I  cannot  give  my  assent.  The  term 
"  structure  "  unquestionably  includes  or  comprehends  a  build- 
ing. The  legislature  must,  therefore,  I  think,  be  deemed  to 
have  regarded  work  performed  or  materials  furnished  in 
erecting,  altering  or  repairing  structures  or  buildings  con- 
nected with  piers,  wharves  and  bulk-heads  as  not  coming 
within  the  provisions  of  the  act  of  1863,  as  originally  enacted, 
whatever  construction  might  have  been  given  to  said  act  by 
the  courts,  if  the  act  of  1872  had  not  been  passed.  But 
whether  this  or  some  other  reason  influenced  the  law-makers, 
it  seems  clear  to  me  that  the  act  of  1872  must  be  held  to  have 
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amended  the  act  of  1863  as  regards  the  time  within  which 
liens  upon  buildings  of  that  description  may  be  obtained. 

In  the  case  at  bar  the  sheds,  or  structures,  toward  the  erec- 
tion of  which  the  appellants  furnished  materials,  were  built 
wholly  upon  the  piers  and  were  to  be  used  as  offices  for  the 
employes  jof  the  company.  If,  therefore,  the  views  of  the 
appellants'  counsel  were  correct,  it  would  necessarily  follow 
that  the  persons  who  performed  labor  or  furnished  materials 
in  making  the  alterations  and  repairs  on  the  piers,  were 
bound  to  file  their  notices  of  liens  within  thirty  days ;  while 
those  who  like  the  appellants  at  the  same  time  performed 
labor  or  furnished  material  toward  erecting  or  altering  the 
buildings  or  structures  thereon,  and  immediately  connected 
therewith,  would  have  three  months  within  which  to  file 
their  lien  notices.  I  am  persuaded  that  such  was  not  the 
intention  of  the  legislature,  and  I  think  the  act  of  1872 
should  not  be  so  construed. 

It  follows  that  the  appellants,  by  reason  of  not  having  filed 
their  notice  of  lien  within  the  thirty  days  prescribed  by  the 
last  mentioned  act,  never  acquired  a  valid  and  subsisting  lien, 
and  that  the  judgment  appealed  from   should  be  affirmed,, 
with  costs. 

DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
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SUPREME  COURT. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  agt.  THOMAS  C. 
FIELDS,  impleaded  with  THE  MAYOR,  ALDERMEN  AND  COM- 
MONALTY OF  THE  CITY  OF  NEW  YORK. 

When  action  by  people  may  be  sustained  for  benefit  of  a  municipal  corpora- 
tion —  amendment  of  complaint,  when  allowed. 

The  complaint,  which  sets  out  the  facts  in  detail,  in  this  action,  shows  that 
the  action  is  brought  to  recover  from  the  defendant  Thomas  C.  Fields 
$459,977.79,  which  was  illegally  paid  to  him  by  the  corporation  of  the 
city  of  New  York,  the  other  defendant,  who,  with  notice  and  full  knowl- 
edge acquiesced  in  the  fraudulent  receipt  and  misapplication  of  such 
moneys  by  Fields  —  the  defendant  Fields  claiming  to  have  received 
such  moneys  as  assignee  of  a  number  of  firemen  of  the  city  of  New 
York.  The  prayer  for  relief  asked  a  judgment  against  the  defendant 
Fields,  in  favor  of  the  plaintiffs,  for  the  sum  of  money  above  mentioned, 
with  interest  and  costs.  The  defendant  corporation  did  not  answer. 

On  the  first  trial  the  court  of  appeals  held  that  the  plaintiffs  were  not 
entitled  to  a  judgment  in  their  favor  for  the  money  illegally  and  fraudu- 
lently taken  from  the  city  of  New  York.  They  sought  a  legal  judgment, 
founded  upon  a  supposed  legal  and  technical  right  of  the  plaintiffs  to 
the  money,  in  their  own  right,  when  it  appeared  that,  in  fact,  it  belonged 
to  the  city  of  New  York. 

On  the  present,  second  trial,  the  plaintiffs  ask  the  court  for  leave  to  amend 
the  prayer  of  the  complaint  so  that  it  shall  demand  to  recover  the  judg- 
ment therein  prayed  for,  for  the  benefit  of  the  city  of  New  York,  and 
that  the  recovery  and  judgment  shall  show  that  the  moneys  awarded 
thereby  to  be  paid  by  the  defendant  Fields  to  the  plaintiffs  shall  be  so 
paid  to  the  latter  as  the  trustees  of  and  for  the  benefit  of  the  defendant 
the  city  of  New  York. 

Held,  that  the  action  can  be  maintained  under  the  amendment  asked,  and, 
also,  by  force  of  the  statute  of  1875  authorizing  the  people  to  bring 
actions  in  certain  cases. 

Held,  also,  that  it  is  proper,  even  at  this  late  stage  of  the  cause,  to  allow 
the  amendment  asked  for  (Code,  %  173). 
VOL.  L  61 
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The  amendment  allowed  on  payment  of  the  costs  of  the  defendant  Fields 
up  to  the  present  trial;  such  costs,  however,  shall  be  a  credit  and  allow- 
ance upon  the  recovery  in  this  action. 

Albany  Circuit,  October,  1875. 

Trial  by  court  without  a  jury. 

Charles  0J  Conor  &  Wheeler  H.  Peckham,  for  plaintiffs. 

William  A.  Beach,  for  defendant  Fields. 

WESTBKOOK,  J.  —  This  action  is  brought  to  recover  moneys 
which,  as  is  alleged,  were  illegally  and  without  authority  of 
law  paid  to  the  defendant  Fields,  by  the  corporation  of  the 
city  of  New  York,  through  its  chamberlain,  upon  the  check 
of  its  comptroller,  Richard  B.  Connolly,  countersigned  by 
its  mayor,  A.  Oakey  Hall,  dated  June  3,  1870. 

It  will  be  unnecessary,  in  this  opinion,  to  recite  in  detail 
the  facts  upon  which  the  claim  is  founded,  and  it  is  only 
necessary  to  state  that  the  defendant  Fields  received  the 
money  ($459,977.79)  as  assignee  of  a  number  of  firemen  ot 
the  city  of  New  York,  who  insisted  that  under  certain  acts 
of  the  legislature  of  this  State  they  were  entitled  to  be  paid 
for  their  services  as  such.  The  cause  has  once  before  been 
tried,  and  resulted  in  a  recovery  by  the  plaintiffs,  which  was 
not  sustained  by  the  court  of  appeals.  The  report  of  the 
case  in  that  court  (58  N.  Y.,  491)  shows,  that  the  court  held 
that  this  money  was  received  by  Fields,  and  paid  to  him 
without  authority  of  law,  and  that  a  cause  of  action  rested 
"  somewhere  "  against  Fields  to  recover  the  sum  so  illegally 
paid  (See  opinion  of  FOLGER,  J.,  pages  497  to  506,  both 
inclusive). 

The  corporation  of  the  city  of  New  York  was  made  a 
defendant  in  the  action.  It  originally  answered,  but  before 
the  first  trial  of  the  cause,  the  answer  was  withdrawn,  and  it 
now  makes  no  defense.  The  effect  of  such  withdrawal  of 
the  answer  upon  the  suit,  especially  in  view  of  the  allegations 
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of  the  complaint,  "  that  ever  since  the  last  mentioned  fraud- 
ulent payment  to  the  said  Thomas  C.  Fields,  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York,  and  all 
their  several  officers,  if  any,  who  might  or  could  exercise  any 
power  or  authority  in  the  premises,  and  the  board  of  supervi- 
sors of  the  county  of  New  York,  and  all  their  several  officers, 
if  any,  who  might  or  could  exercise  any  power  or  authority 
in  the  premises,  have  with  notice  and  full  knowledge  of  such 
payment,  and  of  its  fraudulent  nature,  acquiesced,  and  still 
do  acquiesce,  in  such  fraudulent  misapplication  of  the  said 
moneys,  and  at  all  times  since  such  application  were  and 
still  are  colluding  and  conniving  with  the  said  Thomas  C. 
Fields,  in  the  fraud  aforesaid,  and  in  protecting  him  from 
responsibility  for  the  same  by  any  judicial  means  or  remedies," 
was  also  considered  and  adjudicated  in  the  court  of  appeals. 
It  was  there  decided  (see  opinion  aforesaid,  pages,  508,  509) 
that,  as  the  city  had  withdrawn  its  answer,  the  averments  of 
the  complaint  we  have  quoted,  even  though  denied  by  Fields, 
must,  for  all  purposes  of  this  action,  be  taken  as  true.  That  the 
admission  thus  made  (to  use  the  language  of  judge  FOLGEB,  on 
page  509)  "  binds  all  parties  to  the  action  ;  the  party  defend- 
ant who  has  admitted,  and  also  the  party  co-defendant, 
because  it  takes  from  him  the  opportunity  of  saying  that  if 
recovery  is  had  in  this  action  against  him,  he  is  still  liable 
to  his  now  co-defendant  in  another  action  for  the  same  cause." 
When  the  cause  was  presented  to  the  court  of  appeals,  it 
rested  upon  a  complaint,  which,  in  its  prayer  for  relief, 
asked  a  judgment  against  the  defendant  Fields,  in  favor  of 
the  plaintiffs,  for  $459,977.79,  with  interest  from  June  3d, 
1870,  with  costs  of  suit.  No  recovery,  judging  from  the 
relief  asked,  was  sought,  which  would  enure  to  the  benefit  of 
the  municipal  corporation,  the  money  of  which  had  been 
wrongfully  taken ;  and  the  judgment  actually  rendered  and 
taken  awarded  the  recovery  to  the  plaintiffs,  uncharged  with 
any  trust  or  duty  in  regard  thereto  to  the  party  to  whom  it 
rightfully  belonged.  Upon  the  present  trial  —  as  all  the  facts 
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necessary  to  a  proper  adjudication  of  the  cause  are  set  out  in 
the  complaint  —  the  plaintiffs  ask  that  the  prayer  for  relief 
therein  may  be  so  amended  that  they  shall  demand  to  recover 
the  judgment  therein  prayed  for  for  the  benefit  of  the  city,  and 
that  the  recovery  and  judgment  shall  show  that  the  moneys 
awarded  thereby,  to  be  paid  by  the  defendant  Fields  to  the 
plaintiffs,  shall  be  so  paid  to  the  latter  as  the  trustees  of,  and 
for  the  benefit  of  the  defendant,  "  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York."  This  new  position 
of  the  plaintiffs  involves  two  questions :  First.  Could  the 
action  in  such  new  form  be  maintained  ?  And,  Second.  Would 
it  be  proper  at  this  late  stage  of  the  cause  to  allow  the 
amendment  asked  for  ?  These  questions  will  be  answered 
in  the  order  in  which  they  have  been  stated. 

It  was  claimed  during  the  trial  of  this  action,  and  more 
especially  upon  the  argument  thereof,  by  the  counsel  of  Mr. 
Fields,  that  the  court  of  appeals  had  decided  in  this  cause, 
and  also  in  that  against  Ingersoll  (58  N.  Y.,  1),  that  no  such 
action,  even  in  the  proposed  amended  form,  could  be  main- 
tained by  the  present  plaintiffs.  If  that  court  has  so  held, 
the  discussion  must  end.  It  certainly  is  my  duty,  as  well  as 
my  pleasure,  to  follow  the  court  of  dernier  resort ;  and  it 
will  be  followed,  too,  without  resorting  to  any  quibble  what- 
soever, to  avoid  its  plain  and  manifest  holding,  Has  that 
court  held  as  the  counsel  for  Mr.  Fields  claims  ? 

In  the  case  of  The  People  agt.  Ingersoll  (58 -N.  Y.^page  1) 
the  city  of  New  York  was  not  a  defendant,  neither  was  the 
point  now  made  involved.  A  reference  to  page  13  of  the 
volume  containing  the  report,  will  show  that  judge  ALLEN 
starts  the  discussion  of  the  main  question  in  that  cause  by 
showing  that  the  people  sought  to  maintain  that  action  upon 
the  ground  that  "  the  state  owned  "  the  money  sought  to  be 
recovered  therein.  This  point  is  established  by  reference  to 
the  brief  of  the  counsel  for  the  plaintiffs ;  wherein  and 
whereby  it  was  distinctly  claimed  and  urged,  that  the  money 
could  be  recovered  because  "  the  state  owned  it,"  and  with 


NEW  YORK  PRACTICE  REPORTS.         485 

People  agt.  Fields. 

equal  distinctness  conceded  that  flie  action  could  only  "  be 
maintained  by  the  party  who  is  regarded  as  the  technical 
owner  of  the  money ;  and  the  party  so  regarded,  in  the  law, 
is  the  party  to  maintain  the  action."  It  is  evident,  then, 
from  the  absence  of  the  corporation  of  the  city  of  New  York 
as  a  pas-ty  defendant  to  that  action,  and  the  claim  made  to 
the  court  in  its  support,  that  no  such  questions  as  this  cause, 
by  the  amendment  to  the  complaint  and  the  proposed  judg- 
ment, involves  were  presented  or  discussed.  All  discussion, 
however,  upon  the  question,  that  the  Ingersoll  case  decides 
the  point,  that  the  present  plaintiffs  cannot  maintain  this 
action  as  trustees  for  the  city  of  New  York,  is  ended  by  the 
remark  of  judge  FOLGEK  in  his  opinion  in  this  cause  (58  N. 
Y.,  510),  which  is  :  "  In  The  People  agt.  Ingersoll  this  court 
purposely  refrained  from  declaring  or  even  intimating  an 
opinion  upon  this  question." 

Neither,  after  a  careful  reading  of  the  opinion  of  judge 
FOLGEB  in  this  cause,  have  I  been  able  to  reach  the  conclu- 
sion, that  the  court  of  appeals  has  decided  that  if  the  com- 
plaint therein  had,  upon  the  facts  therein  averred,  asked  a 
judgment  in  favor  of  the  plaintiffs,  as  trustees  for  the  benefit 
of  the  city  of  New  York,  and  had  in  fact  obtained  such  a 
judgment,  that  such  judgment  would  not  have  been  sus- 
tained. On  the  contrary,  as  I  read  that  opinion,  it  asserts 
that  the  court  is  foreclosed  from  considering  that  question  by 
the  form  of  the  complaint  and  the  form  of  the  judgment. 
On  pages  511  and  512  it  is  said  :  "  Upon  this  appeal  we  are 
shut  up  to  the  question,  whether  the  plaintiffs,  the  people  of 
this  state,  are  entitled  to  a  judgment  in  their  favor  for  the 
money  illegally  and  fraudulently  taken  from  the  city  of  New 
York.  They  have  recovered  a  money  judgment,  by  which 
they  are  adjudged  to  be  entitled,  as  owners,  to  the  sums 
awarded.  It  is  not  a  recovery  in  trust  or  for  the  benefit  of 
any  person  or  corporation.  The  judgment  does  not  recog- 
nize, but,  on  the  contrary,  is  inconsistent  with,  any  right  or 
interest  of  any  other  party  in,  or  to  the  money.  The  judg- 
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ment  is,  that  the  plaintiffs  recover  the  amount  specified,  and 
that  they  have  execution  therefor ;  and  no  other  or  ulterior 
disposition  of  the  fund  is  made,  or  is  consistent  with  the 
record.  It  is  a  legal  judgment,  founded  upon  a  supposed 
legal  and  technical  right  of  the  plaintiffs  to  the  money,  in 
their  own  right.'''' 

It  is  impossible  to  mistake  this  clear  language.  It  would 
be  presumptuous  in  an  inferior  court  to  assume  that  the 
court  of  last  resort  had  decided  any  other  question  than  that 
to  which  it  was  expressly  declared  it  was  "shut  up,"  and 
when  that  tribunal  has  also  distinctly  said  that  the  question 
to  which  it  was  so  "  shut  up  "  was  the  "  supposed  legal  and 
technical  right  of  the  plaintiff  to  the  money,  in  their  own 
right,"  it  would  be  absurd  to  argue  that  it  has  determined 
the  question  whether  the  plaintiffs  could  not  claim  the  money 
(not  "in  their  own  right")  as  trustees  for  the  benefit  of  New 
York  city.  For  the  purpose,  however,  of  making  light,  if 
that  be  possible,  still  more  manifest,  the  same  thoughts  are 
reiterated  in  the  opinion  on  pages  512  and  513.  On  the  lat- 
ter page  the  argument  made  to  the  court,  that  the  plaintiffs 
should  be  allowed  to  maintain  the  action  as  trustees  for  the 
benefit  of  the  city,  is  met  thus :  "  It  is  noteworthy  that  there 
is  no  assertion  anywhere  in  the  complaint  that  this  action  is 
prosecuted  for  or  in  the  interest  of  the  city.  Neither  is  it 
expressly  or  impliedly  admitted,  in  the  clause  alleging  collu- 
sion of  the  city  officials,  that  the  money  or  the  rights  of  the 
same  are  now,  or  ever  were,  in  the  city,  or  in  any  person  or 
body,  other  than  the  plaintiffs.  Those  who  are  not  put  for- 
ward as  the  cestuis  que  trust,  and  in  whose  interest  it  is 
sought  to  sustain  the  recovery,  are  nowhere  averred  to  be  the 
real  parties  in  interest,  and  the  relation  now  assumed  by  the 
plaintiffs,  of  trustees,  is  not  averred  in  the  complaint."  The 
learned  judge  then  proceeds  to  say  that  the  Ingersoll  case  is 
"  decisive  of  the  present  question."  A  remark  (see  quotation 
from  opinion  previously  given,  to  the  effect  that  the  court  had 
expressly  reserved  in  that  case  the  question  of  the  right  of 
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plaintiffs  to  maintain  as  trustees)  impossible  to  be  made  if 
the  question  we  are  now  discussing  was  involved,  and  that 
the  judgment  could  not  be  maintained  (see  page  514),  because 
it  "  awards  the  money  to  the  plaintiffs,  to  the  exclusion  of  the 
city." 

It  is  safe,  then,  to  assume  that  the  court  of  appeals  has  not 
decided  that  the  present  plaintiffs  cannot,  by  proper  amend- 
ments to  the  complaint,  and  by  a  judgment  which  gives  to 
them  the  money  in  trust  for  the  city,  maintain  this  action. 
That  question  is  still  open.  Bearing  in  mind,  then,  that  it 
has  been  held  that  Fields  has  no  title  to  the  money  paid  to 
him  June  3,  1870,  and  that  a  right  of  action  therefor  rests 
"  somewhere ;"  that  from  the  allegations  of  the  complaint 
and  the  withdrawal  by  the  corporation  of  the  city  of  New 
York  of  its  answer,  it  must  be  assumed  that  the  corporation, 
through  its  officers,  was  colluding  with  Fields,  and  refused  to 
bring  suit  for  its  recovery ;  and  further,  that  an  individual 
tax-payer  of  the  city  (same  opinion,  page  509)  cannot 
bring  this  action,  we  are  in  the  further  discussion  of 
this  cause  brought  face  to  face  with  this  question  :  When  a 
clear  right  of  action  exists  against  a  party  to  recover  a  large 
sum  of  money  belonging  to  a  municipal  corporation,  and 
which  he  has  wrongfully  obtained,  to  the  great  injury  of 
honest  tax-payers,  by  fraud  and  collusion  with  the  municipal 
officers,  which  the  corporation  as  such  refuses  to  sue  for, 
because  its  officers  collude  with  the  wrong-doer,  and  to  recover 
which  the  individual  tax-payer  has  no  standing  in  court, 
must  such  money  remain  in  the  wrong-doer's  pocket,  because 
there  is  no  party  competent  to  sue,  who  is  willing  to  prose- 
cute? The  question,  surely,  is  a  startling  one,  and  if  it 
requires  an  affirmative  answer,  then  the  wisdom  which  has 
molded  our  state  government,  and  framed  its  laws,  has  been 
sadly  at  fault.  Municipal  corporations  are  but  the  creation 
of  the  state,  organized  not  only  for  the  good  of  the  locality, 
but  for  the  general  weal  of  the  whole.  Has  the  power  which 
creates  no  authority  to  preserve?  Must  express  legislation 
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for  every  possible  contingency,  and  the  absence  of  the  letter 
of  the  law.  marking  out  with  distinctness  the  course  to  be 
pursued,  be  a  prohibition  upon  the  right  of  the  state  to  inter- 
vene for  the  protection  of  its  own  offspring  ?  The  argument 
which  affirms  the  want  of  power  in  the  people  to  maintain 
this  action,  in  the  proposed  amended  form,  certainly  overlooks 
the  great  right  of  self-preservation  by  government  —  a  right 
inherent,  not  only  in  the  individual  citizen,  but  also  in  the 
state  in  which  he  resides.  It  resembles  very  much  the  ques- 
tion propounded  some  years  ago,  when  rebel  armies  were 
marching  against  the  national  capitol  for  the  avowed  purpose 
of  subjugation :  "  Where  is  the  clause  in  the  federal  consti- 
tution which  authorizes  the  government  to  raise  an  army 
to  coerce  a  state  ? "  The  letter  of  the  law  was  then  invoked 
to  paralyze  the  nation's  arm,  overlooking  the  great  fact,  that 
armed  men  were  then  marshaled  for  aggressive  war,  the 
success  of  whom  would  obliterate  the  very  instrument  to 
which  the  appeal  was  made.  And  so  the  argument  now  pre- 
sented reaches  this  logical  conclusion.  The  thief  may  steal 
from  a  municipal  corporation,  by  and  with  the  aid  and  con- 
nivance of  fraudulent  officials  —  steal  until  the  substance  of 
its  people  shall  be  consumed  by  the  levies  of  the  assessor, 
and  the  calls  of  the  tax  gatherer;  steal  until  the  prosperity  of 
the  entire  commonwealth  shall  be  affected  by  the  unhallowed 
combination  for  plunder,  in  and  upon  one  of  its  parts ;  and 
yet  the  state,  because  no  express  statute  authorizing  it  can  be 
found,  shall  be  powerless  to  intervene  by  action  in  its  courts 
for  the  protection  of  the  honest  citizen  thus  plundered  —  a 
duty  as  sacred  and  as  clear  to  him  as  is  that  of  allegiance  on 
his  part  to  the  state,  the  mutual  observance  of  which  should 
be  the  highest  aim  of  both,  and  to  secure  which,  government 
was  originally  established.  Such  reasoning  upon  the  absence 
of  express  statutes,  to  my  mind,  carries  no  weight ;  but,  on  the 
contrary,  I  insist  that  when  events  have  occurred  such  as  this 
cause  presents,  the  wrongful  possession  of  the  money  of  a 
city  by  collusion  with  dishonest  municipal  officials,  who 
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refuse  the  use  of  the  corporate  name  in  a  suit  to  be  instituted 
for  its  recovery  —  the  prohibition  upon  the  individual  tax- 
payer from  becoming  the  champion  for  the  protection  of  the 
community  in  which  he  resides  —  the  people  can  interfere. 
Even  though  section  111  of  the  Code  shall  receive  its  strict- 
est construction,  who  shall  say  that  the  state  is  not  "  the  real 
party  in  interest  ?"  It  is  a  part  of  its  territory,  its  people, 
which  has  been  plundered,  and  the  restoration  to  it,  and  to 
them  of  that  which  has  been  wrongfully  taken,  is  at  once  the 
highest  duty,  and  the  gravest  interest  of  the  commonwealth. 
No  argument,  then,  which  ties  every  arm,  shuts  up  every 
avenue  to  legal  redress,  and  gravely  urges  that  the  plunderer 
shall  escape  with  his  booty,  because  the  law  is  powerless  to 
prevent  it,  can  prevail ;  and  if  in  the  history  of  the  past  no 
exigencies  have  arisen  which  have  made  an  action  like  this 
necessary,  the  existence  of  them  now  under  the  well  known 
rule  of  common  law,  that  "  for  every  wrong  there  is  a  remedy," 
would  induce  us  to  hold  that  this  suit,  in  its  proposed  amended 
form  can  be  maintained.  There  is,  however,  no  occasion  to 
create  an  entirely  new  mode  of  procedure.  The  records  of 
courts  show  that  principles  have  been  established  which  fully 
meet  this  case. 

By  section  1,  page  179  of  1  Revised  Statutes  ( Volume  1, 
Edmonds1  edition,  page  180),  it  is  enacted  :  "  It  shall  be  the 
duty  of  the  attorney-general  to  prosecute  and  defend  all 
actions,  in  the  event  of  which  the  people  of  this  state  are 
interested."  It  is  not  my  purpose  to  invoke  this  part  of  our 
statute  law  to  justify  a  needless  intermeddling  by  the  state 
with  the  officers  of  the  local  municipal  corporations  which 
it  has  created.  Such  a  case  is  not  before  me.  The  inquiry 
is,  can  the  state  interfere,  when  such  interference  becomes 
necessary  for  the  protection  of  the  tax-payer  living  in  the 
locality,  and  for  the  protection  of  the  state,  the  prosperity  of 
which  depends  upon  that  of  the  individual  citizen,  upon  the 
ground  that  in  such  an  issue,  "  the  people  of  this  state  are 
interested  ?"  In  answering  this  question  in  the  affirmative, 
VOL.  L  62 
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I  cannot  truthfully  be  accused  of  endeavoring,  by  a  forced 
construction  of  the  statute,  to  confer  new  or  dangerous  pow- 
ers upon  the  attorney-general,  as  the  following  cases  will 
show: 

In  Davis  &  Palmer  agt.  The  Mayor,  dko.,  of  the  City  of 
New  York  (2  Duer,  663),  Judge  DUER,  after  stating  that  he 
originally  had  doubts  as  to  the  powers  of  the  attorney -general 
of  this  state  being  as  extensive  in  the  maintenance  and 
defense  of  actions  as  those  of  the  officer  having  a  sim- 
ilar name  in  England  (pages  666,  667),  said :  "  But  an 
examination  of  the  Revised  Statutes,  which  defines 
the  powers  and  duties  of  the  attorney-general,  had 
removed  the  difficulty.  By  the  rule  of  the  common  law, 
the  attorney-general  is  a  necessary  party  in  all  suits  in  which 
the  crown  is  interested,  and  by  the  first  section  of  our  statute 
(1  R.  8.,  179)  it  is  made  the  duty  of  the  attorney-general 
to  prosecute  and  defend  all  actions,  in  the  event  of  which  the 
people  of  this  state  shall  be  interested.  In  other  words,  in 
all  such  actions,  he  is  made  a  necessary  party.  In  England  a 
corporate  act,  affecting  injuriously  a  whole  community,  is 
deemed  a  public  wrong  which,  as  such,  the  sovereign  is  bound 
to  redress ;  and  it  is  for  this  reason  that,  in  all  suits  in  which 
this  redress  it  sought,  the  crown  is  held  to  be  interested. 
The  doctrine,  and  the  reasoning,  it  seemed  to  him,  were  just 
as  applicable  here,  where,  fortunately,  the  sovereignty  resides, 
not  in  an  individual,  but  in  the  people ;  nor  could  he  doubt 
that  the  people,  as  the  sovereign  power,  ought  to  be  consid- 
ered as  interested  in  the  event  of  every  suit  in  which  the 
illegal  act,  which  is  sought  to  be  restrained  or  annulled,  may, 
from  its  nature,  be  justly  treated  as  a  public  wrong." 

In  applying  the  decision  just  quoted  to  the  cause  under 
consideration,  it  is  only  necessary  to  say  that  the  act  sought 
to  be  "  annulled "  in  this  case  was  the  act  of  a  municipal 
corporation,  or  its  officers,  and  it  was  so  wide  sweeping  in 
its  consequences  as  to  injuriously  affect  every  tax-payer  in 
the  most  populous  city  on  this  continent,  and  the  abstraction 
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of  money  wrongfully  was  also  so  large  that  it,  and  its  kindred 
acts  also  involved  in  the  decision,  may  be  justly  called  the 
"  public  wrong"  of  the  great  municipality  which  endured  it. 

In  TJie  People  agt.  The  Mayor  of  New  York  (32  Harbour, 
35),  it  was  held  that  the  corporation  of  the  city  could  be 
restrained  in  a  suit  by  the  plaintiffs,  from  making  a  contract 
with  Fairchild,  Walker  &  Co.,  for  the  construction  of  certain 
works  in  connection  with  the  Croton  aqueduct  department. 

In  The  People  agt.  The  Mayor  of  New  Yorlt,  (32  Barbour, 
102),  it  was  held  that  the  plaintiffs  could  maintain  an 
action  to  enjoin  the  execution  of  a  lease,  by  the  defendants, 
of  the  Brooklyn  ferries ;  and  judge  HOGEBOOM  (page  104) 
says :  "I  think,  too,  the  people  are  the  proper  parties  to 
enforce  the  remedy.  They  represent  the  general  public  — 
the  body  of  citizens  who  are  aggrieved." 

So,  in  March,  1870,  the  general  term  of  the  supreme  court 
of  the  third  district,  composed  of  judges  HOGEBOOM,  PECKHAM 
and  INGALLS,  held,  in  The  People  agt.  Giles  M.  Benedict 
and  others  (I  have  been  unable  to  find  the  case  reported,  but 
have  the  opinion  of  judge  HOGEBOOM  now  before  me),  that 
these  plaintiffs  could  enjoin  the  issue  of  town  bonds  in  aid 
of  a  railroad  company. 

On  what  principles  were  these,  and  many  other  actions, 
which  the  reports  record,  sustained?  Was  it  not  under 
the  section  of  our  statute  which  we  have  quoted,  and  the 
general  axiom  that  the  state  can,  by  action,  redress,  what 
judge  DUEK  properly  called  it,  a  "public  wrong?"  And  if 
the  state  may  interfere  to  prevent  the  injury,  may  it  not  so 
do  for  its  redress,  when  accomplished?  The  precise  form 
of  the  relief  can  make  no  difference.  Can  the  state  interfere 
for  the  protection  of  an  entire  locality  when  the  local  gov- 
ernment refuses  to  act,  and  when  the  individual  tax-payer 
has  no  standing  in  court  for  that  purpose  ?  These  cases 
which  we  have  cited,  and  also  that  of  Doolittle  agt.  Super- 
visors of  Broome  County  (18  N.  Y.,  155),  were  wrongly 
determined,  if  this  action,  in  the  form  "now  proposed,  cannot 
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be  sustained.  It  is  true,  in  the  cases  cited,  the  actions  were 
in  the  name  of  the  people  simply,  without  any  express  aver- 
ment that  they  were  brought  for  the  benefit  of  the  locality. 
From  the  form  of  the  relief  asked,  however,  the  prevention 
of  acts  that  the  people  had  no  direct  interest  in  the  questions 
involved  was  manifest.  In  this  case,  as  a  money  judgment 
is  sought,  the  relief  asked  and  the  disposition  of  the  money 
recovered  should,  in  view  of  the  opinion  expressed  by  the 
court  of  appeals,  expressly  show  that  the  city  of  New  York 
was  to  receive  the  benefit  thereof. 

The  conclusion,  then,  which  we  have  reached  is,  that  this 
action,  with  the  amendments  to  the  complaint  asked  granted, 
can  be  sustained.  We  should  so  hold  it  as  an  original  ques- 
tion, and  we  have  no  difficulty  in  finding  abundant  authority 
in  our  own  state  to  support  it.  No  combination  of  men  can 
obtain  control  of  a  county,  town,  or  city  government,  and  by 
aid  of  its  machinery  which  they  control,  plunder  its  citizens 
at  pleasure  without  a  possibility  of  any  suit  which  can  be 
maintained  arresting  the  evil,  and  compelling  a  restoration  of 
the  fruits  of  their  crime.  The  oppressed  inhabitant  of  the 
locality  is  not  without  redress.  The  state,  as  has  before 
been  said,  owes  to  him,  in  return  for  his  allegiance,  its  pro- 
tection, and  that  protection  will  be  exercised  not  only  by  an 
action  to  restrain  the  intended  wrong,  but  also  to  restore  its 
fruits,  when  they  have  been  plucked  by  the  hands  of  fraud 
and  collusion.  This  doctrine  seems  to  me  to  be  so  elementary 
and  clear  that  only  the  eminent  position  of  the  counsel  who 
has  attacked  it  has  made  its  attempted  demonstration  necessary. 

This  cause  has  thus  far  been  considered  without  any  refer- 
ence to  the  recent  act  (chap.  49,  Laws  of  1875),  passed  since 
the  case  was  before  the  court  of  appeals,  and  entitled  "An 
act  to  authorize  the  people  of  this  state  to  bring  and  main- 
tain certain  actions  for  the  recovery  of  public  moneys  and 
property."  The  determination  of  all  the  questions  which 
the  action  involves  renders  the  examination  of  the  effect  of 
this  statute  necessary. 
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In  the  proposed  discussion  it  is  conceded  that  the  law  must 
cover  past  transactions,  either  in  express  words  or  by  neces- 
sary implication,  to  affect  the  determination  of  this  cause. 
It  does  so  very  clearly.  By  the  first  section  thereof,  the  peo- 
ple are  authorized  to  maintain  an  action  to  recover  "  money, 
funds  or  property,"  "  held  or  owned  *  *  *  by  any 
municipal  or  other  public  corporation,"  as  well  in  any 
case  where  the  same  "  has  heretofore,  without  right,  been 
obtained,  received,  arrested  or  disposed  of,"  as  in  the  case 
when  any  such  money  shall  be  hereafter,  without  right 
obtained,  converted,  or  disposed  of; "  and  the  act  not  only 
gives  such  right  of  action  to  the  people,  but  declares  they 
"have"  it,  i.  e.,  they  possessed  it  when  the  act  was  passed. 
Its  language  is  "  the  people  of  this  state  have  in  every  such 
case,  and  shall  have  a  right  of  action  for  the  same,"  &c.  The 
second  section  also  speaks  of  cases  "  when  an  action  has  been 
heretofore  brought"  as  well  as  of  those  which  "  may  hereafter 
be  brought,"  and  the  third  section  makes  provision  for  the 
distribution  of  the  money  or  recovery  which  may  be  had  in 
any  case,  "  in  the  first  and  second  sections  of  this  act  men- 
tioned," thus  demonstrating  that  the  act  was  designed  to 
reach  pending  suits,  and,  of  course,  this  particular  one  as 
well  as  others.  Is  such  a  law  invalid  ?  To  this  question  the 
argument  must  next  be  addressed. 

It  may  be  premised  that  the  law  takes  nothing,  whatever, 
from  the  defendant  Fields.  The  money  sought  to  be  recov- 
ered in  this  action  does  not  belong  to  him  —  that  the  court 
of  appeals  has  expressly  held  ;  he  must  pay  to  some  person, 
and  to  such  a  party  as  the  law  shall  designate.  The  act  does 
not  take  the  property  of  A.  and  give  it  to  B.,  and  if  it  did, 
it  is  not  readily  perceived  on  what  principles  an  outsider 
(and  such  Fields  is  on  this  question)  could  object.  It  simply 
provides  a  remedy  for  the  recovery  of  property  belonging  to 
a  municipal  corporation,  giving  to  such  corporation  the  ben- 
efit thereof  when  received.  As  the  laws  creating  the  city  of 
New  York  were  passed  by  the  state,  its  machinery  and  mode 
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of  raising  money  and  acquiring  property,  and  its  right  to  sue 
and  be  sued,  devised  and  framed  by  it  —  may  not  the  same 
power  which  gave  the  right  to  live  and  to  acquire,  also  cre- 
ate or  change  the  machinery  and  remedy  to  preserve  and 
recover  ?  The  question  readily  answers  itself,  for  it  surely 
will  not  be  argued  that  the  authority  which  can  speak  into 
existence  is  powerless  to  preserve  its  creation.  The  discus- 
sion then  must  be  limited  to  the  legislative  power  to  affect 
Fields. 

Mr.  Fields,  then,  is  the  custodian  (the  term  applied  to  his 
dealings  with  the  money  is,  perhaps,  questionable)  of  money, 
to  which  he  has  no  title,  and  which  he  refuses  to  pay.  The 
legislature  make  a  remedy,  already  sought,  applicable  to  his 
suit.  That  remedy  seeks  not  his  but  that  which  is  another  's, 
that  the  true  owner  may  receive  its  benefits.  It  is  difficult 
to  see  why  this  cannot  be  done,  and  to  discover  the  right 
which  is  violated.  It  is  unnecessary,  'however,  to  argue,  as 
the  power  to  enact  such  a  law  is  abundantly  settled. 

In  People  ex  rel.  Israel  agt.  Tibbetts  (10  Cowen,  384),  a 
subsequent  statute  was  held  applicable  to  proceedings  in  the 
nature  of  a  quo  warranto  already  commenced. 

In  the  Matter  of  Newell  Smith  (10  Wendell,  451),  it  was 
held  that  the  judges  of  the  court  of  common  pleas  of  the 
county  of  Oneida  had  power  to  expel  Smith  from  the  county 
medical  society,  and  to  declare  him  forever  thereafter  incapa- 
ble of  practicing  physic  and  surgery  within  this  state,  under 
a  law  passed  subsequent  to  the  acts  for  the  commission  of 
which  he  was  expelled.  The  court  saying  that  "  the  subse- 
quent statute  merely  changes  the  form  of  proceeding."  Does 
the  act,  the  effect  of  which  we  are  discussing,  do  more? 
The  most  that  can  be  said  is,  that  prior  to  its  passage  the  city 
of  New  York  was  the  only  proper  plaintiff  to  recover  the 
demand,  now  the  people  may  sue  therefor  for  the  benefit  of 
the  city.  The  form  of  the  proceeding  is  alone  changed. 

In  Gildersleve  &  Roberts  agt.  The  People  (10  Barb.,  35), 
a  subsequent  statute,  prescribing  the  remedy  upon  the  prose- 
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cution  of  recognizances,  was  held  applicable  to  those  taken 
prior  to  its  enactment. 

In  Town  of  Duanesburgh  agt.  Jenkins  (57  N.  Y.,  178)  it 
was  held  :  "  The  question  upon  a  trial  is  upon  the  facts  in  the 
case ;  what  does  the  existing  law  pronounce  as  to  the  rights 
of  the  parties  ?  Where,  therefore,  a  statute  affecting  ques- 
tions involved  in  an  action  is  passed  after  the  commencement 
of  the  action,  and  there  is  no  exception  as  to  existing  suits, 
the  rule  of  law  announced  by  the  statute  must  be  applied, 
on  the  trial  of  such  action." 

In  The  Syracuse  City  Bank  agt.  Dams  (16  Barbour,  188) 
it  was  held :  "  Statutes  are  valid  which  give  remedies  where 
none  existed  before,  through  defects  that  would  have  been 
fatal  had  the  legislature  not  interfered  and  given  a  perfect 
remedy  by  curing  intervening  irregularities.  In  such  cases 
no  rights  are  interferred  with,  which  are  vested,  in  such  a 
sense  as  to  come  within  the  rule  that  forbids  the  interference 
of  the  legislature." 

In  Bacon  agt.  Callender  (6  Mass.,  303)  a  statute  passed 
during  the  pendency  of  action  was  held  applicable  to  it,  and 
chief  justice  PABKEK  (page  309)  says:  "And  if  it  were  com- 
petent for  the  legislature  to  make  these  provisions  to  affect 
actions  after  to  be  commenced,  the  same  provisions  might 
apply  with  equal  authority  to  actions  then  pending." 

In  Billings  agt.  Segar  (11  Mass.,  340)  it  was  held  :  "  The 
statute  of  1811  (chap.  23,  sec.  4),  giving  to  defendants  costs 
in  actions  in  which  the  plaintiffs  appeal  from  the  judgment 
of  the  circuit  court  of  common  pleas  in  a  personal  action,  and 
fails  to  recover  more  than  100  dollars  in  this  court,  extends 
to  actions  pending  at  the  time  the  statute  was  enacted."  The 
court  said:  "However  great  the  hardship  is  upon  the  plain- 
tiff, it  is  beyond  the  power  of  this  court  to  relieve  him.  It 
makes  no  difference  that  the  action  was  commenced  before 
the  passing  of  the  act." 

In  Reed  agt.  Fullum  (2  Pickering,  158)  it  was  held  :  "A 
bond  for  the  debtor's  liberties,  restrains  the  debtor  within 
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the  liberties  established  by  law  for  the  time  being ;  that  the 
statute  of  the  10th  of  February,  1823,  narrowing  the  liber- 
ties in  Suffolk  after  the  fifteenth  of  May  following,  was  not 
unconstitutional  as  applied  to  a  bond  given  before  the  pass- 
age of  that  act,  but  that  the  principal  in  such  bond,  having, 
after  the  fifteenth  of  May,  made  use  of  the  liberties  in  their 
former  extent,  was  guilty  of  an  escape." 

In  Holyoke  agt.  Haskins  (9  Pickering,  259)  it  was  held 
that  an  act  authorizing  the  representatives  of  deceased  par- 
ties to  continue  an  action,  was  valid  as  affecting  suits  then 
pending.  It  may  be  observed,  that  the  effect  of  such  legis- 
lation was  to  make  the  defendant  accountable  in  that  action 
to  a  party  to  whom  he  was  not  so  accountable  when  the 
action  was  begun  ;  which  principle,  necessarily,  covers  the 
point  under  discussion. 

In  Bemis  agt.  Clark  (11  Pickering,  452),  it  was  held  that 
an  additional  remedy  to  be  given  by  a,  judgment  in  an  action 
on  the  case  for  a  nuisance,  to  wit,  the  issue  of  a  warrant  to 
abate  it,  applied  to  suits  pending  when  the  law  was  passed. 

In  Wilbur  agt.  Gilmore  (21  Pickering,  250)  it  was  held, 
that  a  statute  giving  an  executor  the  right  to  "maintain 
trespass  quare  clausum  fregit  for  an  injury  done  to  the  land 
in  the  lifetime  of  the  testator  *  *  *  was  not  unconsti- 
tutional when  applied  to  a  trespass  committed  before  this 
provision  went  into  operation,  inasmnch  as  it  affects  the 
remedy  only."  This  was  held,  too,  in  regard  to  a  claim 
which  had  been  sought  to  be  enforced  by  the  executor  in  an 
action  brought  previous  to  the  passage  of  this  statute,  in 
which,  on  demurrer  to  the  declaration,  it  had  been  held  that 
the  plaintiff  could  not  sustain  the  suit.  Does  not  this  case 
decide  every  objection  made  by  the  present  defendant  ?  It 
gave  a  cause  of  action  to  a  party  for  a  past  act,  when  he  had 
none  before.  The  apparent  distinction,  that  in  this  case  an 
action  is  pending,  is  answered  by  the  opinion  of  the  court  in 
Bacon  agt.  Cullender  (QMass.,  303),  above  cited,  to  the  effect 
that  if  the  legislature  may  give  a  remedy  for  past  acts  by 
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subsequent  laws,  "  the  same  provisions  might  apply,  with 
equal  authority,  to  actions  then  pending." 

In  Florentine  agt.  Barton  (2  Wallace,  210),  the  supreme 
court  of  the  United  States  held,  that  proceedings  of  admin- 
istrators, to  sell  the  real  estate  of  the  intestate  for  non-pay- 
ment of  debts,  could  be  controlled  and  governed  by  a  special 
statute,  passed  by  a  state  to  meet  that-  case,  although  such 
special  act  contained  provisions  directly  repugnant  to  the 
general  one  applicable  to  the  case  at  the  time  of  the  death, 
and  at  the  time  of  the  qualification  and  appointment  of  the 
administrators.  The  manifest  effect  of  this  decision  was  to 
provide  a  new  and  special  mode  of  taking  property  out  of 
the  hands  of  parties,  which  mode  was  created  after  their 
rights,  if  any,  had  accrued. 

A  very  large  number  of  kindred  cases  can  be  found  in  the 
books,  but  their  citation  would  swell  this  opinion  to  an 
unreasonable  length.  The  conclusions  drawn  from  those 
cited  are,  that  new  remedies  can  be  created  to  enforce  a  claim 
existing  at  the  time  of  their  creation.  That  such  new  reme- 
dies will  affect  existing  suits,  and  that  the  right  to  costs  in  a 
pending  suit  may  be  entirely  changed  by  subsequent  legisla- 
tion, and  that  a  cause  of  action  for  a  past  act  can  be  given  to 
a  party  who  had  no  power  before  to  maintain  an  action  for 
its  recovery.  These  principles  cover  every  objection  which 
has  been  made  to  the  act  of  1875,  and  induce  me  to  hold,  as 
I  should  were  the  points  new,  that  this  action  can  be  main- 
tained by  force  of  the  statute  recently  passed. 

This  leaves  but  one  other  question,  and  that  is  the  pro- 
priety of  allowing  the  amendments  to  the  complaint,  which 
shall  show  the  recovery  sought  is  for  the  benefit  of  the  city 
of  New  York. 

Section  173  of  the  Code  seems  to  me  to  be  ample  to 
warrant  the  application.  Every  fact  upon  which  the  right 
to  recover  depends  is  averred  in  the  complaint.  Con- 
cerning these  facts  there  is  no  dispute  whatsoever;  they 
are  admitted  and  confessed.  No  other  trial  could  pre- 
*VOL.  L  63 
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sent  any  others  changing  this  transaction.  The  proper 
parties  are  all  before  the  court,  and  the  proper  plaintiffs 
ask  a  recovery,  but  in  their  prayer  they  fail  to  state  that 
they  seek  it  for  the  benefit  of  others.  With  every  fact,  and 
every  party  before  us,  can  any  good  reason  be  assigned  for 
turning  the  plaintiffs  out  of  court,  that  a  new  suit  may  be 
brought  in  which  the  ulterior  intended  disposition  of  the 
recovery  shall  be  stated,  instead  of  permitting  the  present 
complaint  to  expressly  declare  that,  which  has  always  been 
understood  to  be  its  known  aim  and  object  ?  I  confess  I  see 
none,  and  shall  allow  the  amendment. 

In  Bank  of  Havana  agt.  Magee  (20  N.  Y.,  355)  where  an 
individual  banker  had  brought  suit  under  a  corporate  name 
when  no  corporation  existed,  the  court  of  appeals  held  that 
the  trial  court  should,  have  allowed  an  amendment. 

In  Hall  agt.  Gould  (13  If.  Z.,  127)  it  was  held  :  "  The 
court,  at  the  trial,  may  remedy  by  amendment  a  variance 
between  the  case  made  by  the  proof  and  the  complaint,  where 
all  the  facts  essential  to  the  rights  of  the  parties  are  put  in 
issue  by  the  answer  and  reply."  If  that  can  be  done,  may 
not  the  prayer  for  relief  be  amended  when  all  the  facts  are 
averred,  and  when  concerning  their  existence  there  is  no  dis- 
pute f 

Cases,  however,  are  unnecessary.  The  amendment  seeks 
to  charge  no  new  fact ;  to  bring  in  no  new  party  ;  to  change 
no  right  or  remedy  of  or  against  Fields.  It  asks  that  the 
record  of  this  cause  shall  be  so  amended  that  the  accounta- 
bility of  the  plaintiffs  to  the  municipal  corporation  for  the 
sum  obtained  shall  expressly  appear.  To  this  there  can  be 
no  possible  objection. 

Section  173  of  the  Code,  however,  declares  that  amend- 
ments should  be  allowed  "  on  such  terms  as  may  be  proper," 
and  that  brings  me  to  the  question  of  "  terms."  Whatever 
may  be  my  views  as  to  the  propriety  of  the  action  under  the 
complaint  as  it  is,  it  is  enough  for  me  to  know  that  our  court  of 
ultimate  resort  has  held,  with  its  prayer  for  relief  as  it  is,  and 
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the  judgment  as  originally  taken,  it  cannot  stand.  Up  to  the 
present  trial  the  defense  has  been  justified,  and  it  would  be 
manifestly  unjust  by  an  amendment  now  made  to  deprive  the 
party  of  costs  to  which  a  decision  of  our  highest  tribunal 
entitles  him. 

The  amendment  should  be  allowed  on  payment  of  the  costs 
of  defendant  Fields  up  to  the  present  trial ;  such  costs,  how- 
ever, shall  be  a  credit  and  allowance  upon  the  recovery  in  this 
action.  Perhaps  the  recent  act  has  made  the  amendment 
unnecessary,  as  its  provisions  declare  the  trust  which  is  sought 
to  be  expressed.  Such  expression,  however,  can  do  no  harm, 
especially  as,  if  not  made,  it  may  be  urged  that  the  language  of 
the  recovery  is  at  war  with  the  provisions  of  the  statute.  As 
that  act  has  made  a  remedy  already  taken  effectual,  it  should 
not  deprive  a  person  of  costs  to  which  he  was  entitled  at  the 
time  of  its  passage.  I  concede  that  the  cases  cited  would 
justify  me  in  withholding  them,  but  my  own  judgment  of 
right  is  better  satisfied  by  allowing  the  defendant  Fields  costs 
up  to  the  time  of  this  trial,  the  same  to  be  a  credit  upon  the 
recovery,  and  these  costs  are  to  be  recovered  whether  the 
amendments  are  made  or  not. 

Findings  and  a  judgment  will  be  prepared,  and  submitted 
in  conformity  with  this  opinion. 
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NEW  YOKE  COMMON  PLEAS. 

THE  PEOPLE,  &c.,  ex  rel.  JAMES  McKowN,  appellant,  agt. 
ANDREW  H.  GREEN,  comptroller,  &c.,  and  GEORGE  M. 
VAN  NORT,  commissioner,  &c.,  respondents. 

Mandamus  to  compel  comptroller  of  New  York  city  to  approve  a  bond  and 

sureties. 

Where  a  bond  with  sureties,  given  by  a  contractor  for  the  performance  of 
a  contract  to  do  certain  public  work  for  the  city  of  New  York,  is  pre- 
sented to  the  comptroller  of  the  city  for  his  approval  and  he  refuses  to 
do  so,  not  on  the  ground  that  the  sureties  are  insufficient  or  that  the 
bond  is  not  in  proper  form,  but  on  the  ground  of  certain  objections  to 
the  assessments  made  for  the  work  to  be  done  under  the  contract,  a 
peremptory  mandamus  will  issue  to  compel  him  to  pass  upon  the  suffi- 
ciency of  the  bond  and  the  sureties,  and  either  approve  of  them  or  reject 
them  for  insufficiency. 

General  Term,  December,  1875. 

Before  DALY,  Ch. «/!,  LOEW  and  LARREMORE,  JJ. 

APPEAL  from  an  order  of  the  special  term  of  this  court 
refusing  a  peremptory  writ  of  mandamus. 

James  A.  Deering,  for  relator,  appellant. 

E.  Delafield  Smith,  counsel  to  the  corporation. 

T.  B.  Clarkson,  for  respondents. 

LOEW,  J.  —  On  or  about  the  31st  day  of  October,  1872,  an 
ordinance  was  adopted  by  the  common  council  and  approved 
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by  the  mayor  directing  that  Madison  avenue,  from  Ninety- 
ninth  street  to  One  Hundred  and  Fifth  street,  be  regulated, 
graded,  &c.  The  relator  was  the  lowest  bidder  for  the  work. 
His  estimate,  or  proposal,  was  accordingly  accepted  by  the 
commissioner  of  public  works,  who  notified  him  of  such 
acceptance.  Subsequently  the  commissioner  of  public  works 
transmitted  the  relator's  bid,  or  proposal,  with  the  agreement 
of  the  sureties  for  the  faithful  performance  of  the  work,  to 
the  comptroller  for  his  approval  of  the  security  offered. 

The  comptroller  refused  to  signify  his  approval  of  the  sure- 
ties and  returned  the  papers  to  the  commissioner  of  public 
works,  who  now  holds  the  same  and  declines  to  enter  into  a 
contract  with  the  relator,  on  the  ground  that  the  adequacy 
of  the  sureties  to  said  agreement  or  bond  has  not  been 
approved. 

The  relator  thereupon  applied  to  this  court,  at  special 
term,  for  a  peremptory  writ  of  mandamus  directed  to  the 
respondents  and  commanding,  or  requiring : 

1st.  That  the  respondent  Van  Nort  return  the  bid  and 
agreement  of  sureties  or  bond  to  the  respondent  Green. 

2d.  That  the  respondent  Green,  as  comptroller,  approve  of 
the  sufficiency  of  the  sureties  and  of  their  justification  and 
acknowledgment,  and  return  the  said  proposal  and  agreement 
of  sureties  to  the  said  commissioner  of  public  works. 

3d.  That  the  respondent  Yan  Nort,  as  commissioner  of 
public  works,  on  receiving  the  said  proposal  and  agreement 
of  sureties,  with  the  approval  of  the  respondent  Green 
thereon  indorsed,  enter  into  a  contract  with  the  relator  for 
the  work  in  question. 

The  application  was  denied,  and  the  relator  now  brings 
this  appeal. 

As  the  commissioner  of  public  works  has  signified  his 
willingness  to  execute  the  contract  with  the  relator,  upon  the 
approval  of  the  sureties'  bond  by  the  comptroller,  the  only 
question  which  was  discussed  before  us  on  the  argument,  and 
which  we  deem  it  necessary  to  consider,  is  whether  the  court 
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should  compel  the  comptroller  to  approve  of  the  sufficiency 
of  the  sureties.  It  is  not  claimed  on  the  part  of  that  official 
that  there  is  any  illegality  as  regards  the  ordinance  referred 
to,  or  any  irregularity  or  informality  with  reference  to  the 
said  bid,  or  the  agreement  executed  by  the  sureties,  nor  is  the 
adequacy  or  sufficiency  of  the  security  in  anywise  questioned. 
The  only  ground  on  which  the  comptroller  based  his  refusal 
to  approve  of  the  security,  &c.,  was  that  there  was  "  a  defi- 
ciency in  the  assessed  value  of  the  property  on  the  line  of  the 
proposed  work."  In  onr  opinion,  the  reason  assigned  by  the 
comptroller  is  insufficient  to  sustain  the  position  assumed  by 
him.  It  is  true,  the  act  of  1840  provides  that  no  house  or  lot 
shall  in  any  case  be  assessed  for  any  improvement  authorized 
by  law,  more  than  one-half  the  value  of  such  house  or  lot  as 
valued  by  the  assessors  of  the  ward  in  which  the  same  shall 
be  situate  (-Laws  of  1840,  chap.  326,  sec.  7).  It  would  also 
seem  that  in  the  present  case  the  estimated  cost  of  the  pro- 
posed work  is  largely  in  excess  of  the  value  of  the  property 
on  the  line  of  the  proposed  improvement,  as  fixed  by  the 
assessors.  But  it  does  not  necessarily  follow  that  the  costs 
of  the  work  in  question  may  not  be  lawfully  imposed  on  the 
property  benefited  thereby. 

In  the  construction  of  all  public  works  or  improvements 
performed  under  authority  of  law,  the  corporation  is  author- 
ized during  the  progress  of  the  work  to  pay  for  the  same  in 
installments  from  the  proceeds  of  what  are  denominated 
assessment  bonds  which  it  is  allowed  to  issue  (Laws  of 
1872,  chap.  580,  sec.  4;  Laws  of  1852,  chap.  397).  The 
laying  of  the  assessment  may,  however,  be  deferred  until 
after  the  whole  work  is  completed  (Manice  agt.  The 
Mayor,  <&c.,  8  N.  Y.,  120;  Wetmore  agt.  Campbell,  2 
Sandf.,  341)  This  being  so,  we  can  perceive  no  legal 
obstacle  ;  nor  has  any  been  suggested  by  the  learned  counsel 
for  the  respondents  which  would  prevent  the  assessors  from 
duly  increasing  the  assessable  valuation  of  the  property 
adjoining  the  improvement  after  the  completion  of  the  work 
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and  before  the  making  of  the  assessment.  The  presumption 
is  that  the  value  of  the  property  on  the  line  of  the  improve- 
ment would  be  increased  by  at  least  the  amount  of  the 
expense  incurred  in  the  construction  thereof;  and,  in  most 
cases,  the  work  would  doubtless  promote  an  increase  in  the 
value  to  a  much  greater  extent.  It  would  be  the  duty  of  the 
assessors  to  increase  the  assessable  value  of  the  adjacent  prop- 
erty in  accordance  with  the  benefit  accruing  from  the 
improvement;  hence,  an  assessment  might  be  laid  for  the 
amount  expended  by  reason  of  the  work,  which  would  not 
be  in  contravention  of  the  act  of  1840.  The  objection  raised 
by  the  comptroller  could  thus  be  overcome. 

It  is  next  contended  that  although  all  the  proceedings  may 
be  regular,  the  relator  the  lowest  bidder,  and  the  sureties 
offeree!  by  him  unexceptionable,  yet  he  cannot  legally  com- 
pel the  city  authorities  to  give  him  the  contract.  There  is 
much  force  in  this  objection.  The  section  of  the  charter  of 
1873  which  the  relator  claims  entitles  him  to  this  contract,  as 
matter  of  strict  legal  right,  declares,  among  other  things,  that 
"  all  such  contracts,  when  given,  shall  be  given  to  the  lowest 
bidder  (Laws  of  18T3,  chap.  335,  sec.  91).  The  term  "  when 
given,"  clearly  implies  that  a  discretion  may  be  exercised  as  to 
whether  or  not  a  contract  shall  be  given  at  all  (The  People, 
<&c.,  agt.  The  Contracting  Board,  33  N.  Y.,  382 ;  Same  agt. 
Same,  27  id.,  378).  The  authorities  are  not  bound,  at  all 
events,  to  give  the  contract  to  the  lowest  bidder;  but  if 
given  to  any  one  it  should  be  given  to  him  if  he  has,  in  all 
respects,  complied  with  the  requirements  of  the  law.  It  is 
not,  however,  necessary  at  present  to  inquire  with  whom  the 
discretionary  power  referred  to  is  lodged.  It  is  sufficient  to 
say  that  it  is  not  vested  in  the  comptroller.  The  only  power 
conferred  upon  that  official  by  the  section  of  the  Charter 
alluded  to,  is  that  of  determining  the  "  adequacy  and  suffi- 
ciency" of  the  proposed  sureties,  and  of  the  "justification 
and  acknowledgment."  The  law  has  charged  him  with  no 
other  duty,  and  given  him  no  other  power  or  authority  with 
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reference  to  the  contract.  The  naming  of  certain  specified 
powers  or  duties  by  the  law  makers  excludes  the  idea  that 
others  were  intended  to  be  conferred  ;  the  maxim  "  expressio 
unius est  exdusio  altering"  is  applicable. 

Again,  it  is  urged  that  mandamus  does  not  lie,  because  the 
relator  has  an  adequate  remedy,  by  action  at  law,  for  dam- 
ages, either  against  the  city  or  the  comptroller,  or  both.  The 
general  rule,  undoubtedly,  is  that  a  writ  of  mandamus'  will 
not  be  awarded  where  the  party  has  another  complete  remedy 
at  law.  There  are,  however,  some  exceptions.  Executive 
and  ministerial  officers  and  corporations  may  be  compelled 
by  mandamus  to  perform  the  duties  imposed  upon  them  by 
law,  although  a  right  by  action  may  exist  (The  People  agt. 
Mead,  24  N.  T.,  114;  McCullough  agt.  The  Mayor  of 
Brooklyn,  23  Wend.,  457 ;  The  People,  <&c.,  agt.  Havemeyer, 
47  How.,  494).  In  the  present  case,  assuming  that  the  city 
would  be  liable  in  an  action,  we  do  Hot  think  that  the  tax- 
payers at  large  should  be  mulcted  in  damages  because  an  offi- 
cer of  the  corporation  refuses  or  neglects  to  perform  a  duty 
imposed  on  him  by  law ;  nor  do  we  think  that  the  relator 
should  be  compelled  to  resort  to  an  action  against  the  offend- 
ing official  which  might,  perhaps,  prove  to  be  an  inadequate 
remedy  ( The  People  agt.  Mead,  supra;  The  People  agt.  The 
Supervisors,  t&c.,  10  Wend.,  363).  The  proper  and  appropri- 
ate remedy  in  such  a  case  is  a  mandamus. 

It  is  true  the  comptroller,  in  the  performance  of  the  duty 
of  passing  upon  the  sufficiency  of  the  sureties,  necessarily 
exercises  judgment  and  discretion ;  consequently  the  act  must 
be  deemed  to  be  a  judicial  one.  This  court  will  not,  there- 
fore, compel  him  to  determine  the  question  of  sufficiency  in 
a  particular  way ;  otherwise,  the  judgment  of  the  court  would 
be  substituted  for  that  of  the  comptroller.  The  writ  of  man- 
damus will  be  awarded  to  compel  subordinate  tribunals,  or 
officers  acting  judicially  or  exercising  discretionary  powers, 
to  proceed  in  a  matter  or  adjudicate  thereon,  without,  how- 
ever, controlling  the  exercise  of  their  judgment  or  discretion 
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in  the  premises  ( The  People  agt.  The  Judges,  dec.,  20  Wend., 
658  ;  Hull  agt.  Supervisors  of  Oneida,  19  Johns.,  260).  But 
ordinarily  it  is  otherwise  in  regard  to  ministerial  officers  and 
corporations.  They  may,  in  general,  be  compelled,  by  man- 
damus, to  do  specific  acts  in  a  particular  way  or  manner  (The 
People  agt.  The  Judges,  &c.,  supra). 

The  order  of  the  special  term  should  be  reversed,  with 
costs,  and  a  peremptory  writ  of  mandamus  awarded,  in 
accordance  with  the  foregoing  opinion. 

LAKKEMORE,  J.,  concurred. 

DALY,  C.  J.  —  I  concur  in  the  conclusions  arrived  at  by 
judge  LOEW.  The  order  should  be  reversed  and  a  peremp- 
tory mandamus  issued  requiring  the  comptroller  to  pass  upon 
the  sufficiency  of  the  bond  and  the  sureties ;  that  is,  that  he 
should  either  approve  the  bond  or  reject  it  for  a  defect  in 
form,  or  because  the  sureties  are  insufficient. 
VOL.  L  64 
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SUPREME  COURT. 

WILLIAM  M.   EAKLE  and  another,  agt.  GEOKGE  S.  SCOTT, 
WILLIAM  E.  STRONG  and  others. 

Demurrer  to  complaint. 

Where  the  allegation  of  the  complaint  is  "  that  the  defendants  and  certain 
other  persons,  whose  names  are  ummown  to  these  plaintiffs,  but  whose 
names,  when  discovered,  the  plainttff s  pray  for  leave  to  join  as  defend- 
ants, entered  into  a  certain  copartnership,"  &c.,  for  the  purchase  of  cer- 
tain stock,  &c.,is  not  demurrable  on  the  ground  that  there  is  a  defect  of 
parties  defendant.  Plaintiffs  are  not  bound  to  name  as  defendants  per- ' 
sons  of  whose  names  they  are  ignorant.  l 

Where  the  complaint  alleges  the  formation  of  a  certain  copartnership,  the 
appointment  of  W.  as  the  manager  thereof,  the  purchase  of  a  large 
amount  of  stock,  and  a  sale  or  closing  out  of  that  stock  by  the  order  of 
W.  at  a  loss  of  $300,000  to  the  plaintiffs,  it  states  a  good  cause  of  action, 
and  is  not  demurrable  for  not  stating  facts  sufficient  to  constitute  a 
cause  of  action. 

But  several  causes  of  action  can  be  united  in  one  complaint  only,  where 
each  cause  affects  all  the  parties  to  the  action,  and  they  must  be  in  favor 
of  all  the  plaintiffs  and  against  all  the  defendants.  Held,  that  this  com- 
plaint was  demurrable  on  the  ground  that  several  causes  of  action  had 
been  improperly  united  in  violation  of  this  rule. 

Special  Term,  February,  1874. 
DEMUEREB  to  complaint. 
F.  F.  Marbury,  for  defendant  Scott. 
Dudley  Field  and  H.  S.  Bennett,  for  other  defendants. 
Win.  H.  Anthon,  for  plaintiffs. 
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YAN  BEUNT,  J. — The  defendants  demur  upon  three  grounds : 
1st.  That  there  is  a  defect  of  parties  defendant ;  2d.  That 
several  causes  of  action  have  been  improperly  united ;  and, 
3d.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

The  first  ground  of  demurrer,  viz.,  that  there  is  a  defect  of 
parties  defendant,  does  not  seem  to  me  to  be  well  taken.  The 
allegation  is  that  the  defendants  and  certain  other  persons, 
whose  names  are  unknown  to  these  plaintiffs,  but  whose 
names,  when  discovered,  the  plaintiffs  pray  for  leave  to  join  as 
defendants,  entered  into  a  certain  copartnership,  &c.,  for  the 
purchase  of  certain  stock. 

The  defendants  can,  by  their  answer,  set  up  such  other 
.parties  in  interest  as  have  not  been  made  defendants  in  this 
action,  and  they  may  be  brought  in  by  an  amended  bill. 
There  is  no  other  way  in  which  the  plaintiffs  can  provide  for 
unknown  defendants. 

The  plaintiffs  certainly  cannot  be  bound  to  name  as  defend- 
ants persons  of  whose  names  they  are  ignorant. 

The  third  ground  of  demurrer  is  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  I 
think  that  a  fair  interpretation  of  this  complaint  shows  that 
the  plaintiffs  allege  the  formation  of  this  copartnership,  the 
appointment  of  "William  S.  Woodward  as  the  manager  of  that 
copartnership,  the  purchase  of  a  large  amount  of  stock,  and  a 
sale  or  closing  out  of  that  stock  by  the  order  of  Woodward  at 
a  loss  of  $300,000  to  the  plaintiffs.  The  exact  meaning  of 
the  words  "  closing  out "  is  not  given,  but  we  would  under- 
stand by  them  that  they  terminated  their  contract  for  the 
stock  by  and  with  the  consent  of  Woodward.  These  facts  cer- 
tainly show  a  good  cause  of  action.  If  the  language  used  in 
the  complaint  is  indefinite  and  uncertain,  it  can  be  remedied 
upon  motion. 

The  second  ground  of  demurrer  is  that  several  causes  of 
action  have  been  improperly  united,  in  that  all  the  defendants 
named  in  the  complaint  are  not  liable  for  the  whole  amount 
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of  the  damage  claimed ;  that  there  is  one  cause  of  action 
against  all  the  defendants  named  in  the  complaint,  and  that 
there  is  another  cause  of  action  stated  upon  which  some  of 
the  defendants  are  not  liable.  It  cannot  be  necessary  to  cite 
authorities  to  sustain  the  proposition  that  several  causes  of 
action  can  be  united  in  one  complaint  only  where  each  cause 
affects  all  the  parties  to  the  action,  and  they  must  be  in  favor 
of  all  the  plaintiffs  and  against  all  the  defendants. 

Although  the  causes  of  action  are  not  separated  in  the  com- 
plaint, yet  there  are  distinctly  two.  The  first  cause  of  action 
is  against  the  parties  forming  the  first  partnership  for  the  loss 
upon  the  stock  purchased  for  it,  and  the  second  is  for  the  loss 
upon  the  stock  bought  for  the  second  partnership. 

These  firms  are  not  shown  to  be  liable  for  the  stock  pur- 
chased on  account  of  each  other  ;  there  is  no  averment  of  any 
community  of  interest  between  them  ;  the  agreement  between 
the  two  copartnerships  was  as  follows  >  "  The  first  partnership 
was  to  hold  the  stock  by  it  purchased,  and  the  second  partner- 
ship was  to  make  additional  purchases  of  stock,  and  thereby 
enhance  the  price  of  the  stock  so  that  both  partnerships  might 
make  large  gains  and  profits  thereby." 

There  is  nothing  in  all  this  that  would  make  one  copart- 
nership liable  for  stock  bought  by  or  for  account  of  the  other. 
The  fact  that  the  defendant  William  S.  Woodward  was  a 
member  of  both  partnerships,  and  was  the  manager  of  both, 
does  not  alter  the  question.  I  suppose  that  two  firms  may 
appoint  one  man  their  agent,  and  each  only  be  liable  for  his 
acts  when  he  assumes  to  act  for  that  firm. 

It  is,  of  course,  immaterial  whether  these  partnerships 
were  two  separate  or  distinct  combinations  or  one  combina- 
tion, whose  object  and  scope  were  enlarged  by  subsequent 
agreement,  if  the  members  of  both  were  the  same ;  because, 
in  the  above  case,  all,  in  any  event,  would  be  bound  for  all 
the  losses  sustained.  Therefore,  unless  it  appears  in  the 
answer  that  these  partnerships  were  formed  of  different  mem- 
bers, this  demurrer  cannot  be  sustained.  The  first  partner- 
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ship  was  formed  of  the  defendants,  eight  in  number,  and  other 
parties  whose  names  are  unknown.  The  second  partnership 
is  formed  of  the  defendants  John  F.  Tracy  and  "William  S. 
Woodward,  together  with  divers  other  persons  whose  names 
are  unknown.  It,  therefore,  appears  that  the  parties  who 
formed  the  second  combination  or  partnership  were  different 
from  those  who  formed  the  first,  and  the  two  combinations 
cannot  be  sued  in  the  same  action,  unless  each  are  liable  for 
all  the  damages  sustained  by  the  defendants  in  the  purchase 
of  stocks  for  both.  This,  in  fact,  was  the  ground  taken  upon 
the  argument  by  the  learned  counsel  for  the  plaintiffs,  but  I 
think  that  I  have  shown  that  there  was  no  legal  liability  upon 
the  second  partnership  for  the  losses  sustained  upon  stock 
purchased  for  the  first. 

The  demurrer  must,  therefore,  be  sustained  upon  the  second 
ground.  Plaintiff  to  be  allowed  to  amend  upon  payment  of 
costs  of  demurrer. 
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SUPEEME  COUBT. 

PETEB  HAVERMANS  and  others  agt.  THE  CITY  OF  TKOY. 
Regularity  in  proceedings  to  open  streets  and  avenues  in  the  city  of  Troy. 

The  charter  of  the  city  of  Troy,  in  reference  to  opening  and  widening 
streets  and  avenues,  does  not  prescribe  with  what  particularity  the  route 
of  the  proposed  street  or  avenue  shall  be  described.  A  description  given 
in  the  petition  to  the  common  council  for  laying  out  Madison  avenue 
was  as  follows:  "Commencing  at  the  east  end  of  Madison  street,  as 
laid  down  on  the  city  map,  and  then  extending  easterly  to  a  point  on 
the  Hollow  road,  at  or  near  the  residence  of  Michael  Grady." 

Held,  that  this  description  would  be  likely  to  locate,  with  reasonable  cer- 
tainty, the  proposed  avenue,  so  that  the  route  could  be  understood, 
which  is  all  the  charter  required,  and  was  sufficient. 

Where  the  common  council  had  approved  of  the  veto  of  the  mayor  of 
such  proceedings,  it  did  not  terminate  the  proceedings  so  as  to  require 
a  new  petition,  where,  at  the  same  meeting,  the  route  of  the  avenue  was 
somewhat  changed,  but  not  in  such  a  glaring  and  flagrant  departure 
from  the  route  designated  in  the  petition  and  notice  as  to  deprive  the 
common  council  of  jurisdiction  in  the  matter. 

Such  proceedings  are  not  fatally  defective,  in  consequence  of  the  omission 
by  the  committee  appointed  by  the  common  council  to  negotiate  for  the 
land  to  make  application  to  eacli  land  owner  whose  land  was  to  be  taken 
for  the  avenue,  where  the  committee  had  reported  to  the  common  coun- 
cil their  inability  to  agree  with  some  of  the  land  owners  to  negotiate  or 
sell  their  land,  upon  which  report  the  common  council  proceeded  to 
apply  for  the  appointment  of  commissioners  of  estimate  and  assessment 
of  damages,  &c.,  as  the  application  for  a  commission  did  not  prevent 
further  negotiation  for  the  land  of  those  who  were  willing  to  sell ;  and 
it  would  not,  even  after  the  appointment  of  commissioners. 

It  is  no  objection  to  such  proceedings  that  the  proposed  route  of  the  avenue 
takes  in  a  small  portion  of  a  farm  belonging  to  the  county,  and  occupied 
for  county  purposes,  where  such  farm  will  not  be  rendered  less  valuable 
thereby. 

Special  Term  at  Chambers,  Troy,  February,  13, 1875. 
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MOTION  to  dissolve  an  injunction,  and  also  for  the  appoint- 
ment of  commissioners,  &c. 

-ft.  A.  Parmenter,  city  attorney,  and  James  Lansing,  for 
motion. 

E.  Cowen  &  C.  E.  Patterson,  opposed. 

INGALLS,  J.  —  The  proceedings  in  laying  out  Madison 
avenue  are  not  assailed  on  the  ground  of  fraud  or  collusion, 
but  for  certain  alleged  irregularities  in  the  proceedings  which 
are  claimed  by  the  plaintiffs  to  render  them  void.  This 
motion  does  not  involve  a  consideration  of  the  merits  of  the 
enterprise,  whether  it  will  be  advantageous  or  not.  It  is  the 
province  of  the  common  council  and  the  local  assessors  to 
determine  that  question.  I  shall,  therefore,  only  consider 
the  legal  questions  which  are  presented. 

The  plaintiffs  insist  that  the  petition  which  was  presented 
to  the  common  council  and  the  notice  published  after  its  pre- 
sentation were  fatally  defective,  because  they  neither  contain 
a  description  of  the  route  of  the  proposed  avenue  with  the 
degree  of  particularity  which  the  charter  contemplates  and 
requires.  The  description  is  as  follows:  "Commencing  at 
the  east  end  of  Madison  street,  as  laid  down  in  the  city  map, 
and  then  extending  easterly  to  a  point  on  the  Hollow  road, 
at  or  near  the  residence  of  Michael  Grady." 

The  second  section  of  title  4:  of  the  charter  provides  as 
follows : 

"  Whenever  a  petition  for  opening  or  widening  any  street, 
alley,  road  or  avenue  in  said  city,  signed  by  a  sufficient  num- 
ber of  persons  to  warrant  the  improvement,  shall  be  presented 
to  the  common  council,  the  said  common  council  shall  cause 
a  notice  to  be  published  in  the  official  paper  or  papers  of  the 
city  once  a  week  for  not  less  than  three  weeks  successively 
that  such  application  has  been  made  and  the  time,  which 
shall  not  be  less  than  twenty  days  after  the  first  publication 
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of  such  notice,  when  they  will  proceed  on  said  petition. 
Before  giving  notice  of  the  pendency  of  such  application  the 
said  local  assessors  shall  fix  the  limit  or  district  of  assessment, 
beyond  which  the  assessment  shall  not  extend ;  and  a  descrip- 
tion of  such  limit  or  district  shall  be  inserted  in  and  form  a 
part  of  such  notice." 

It  will  be  perceived  that  this  provision  of  the  charter  does 
not  prescribe  with  what  particularity  the  route  of  the  pro- 
posed avenue  shall  be  described.  It  requires  that  a  petition 
subscribed  by  a  sufficient  number  of  persons  to  warrant  the 
improvement  shall  be  presented  to  the  common  council,  and 
there  is  no  pretense  but  that,  in  this  particular,  the  petition 
was  sufficient.  The  object  of  the  petition  is  obviously  to 
bring  the  proposed  improvement  to  the  attention  of  the  com- 
mon council,  and  the  route  should  be  defined  with  reasonable 
certainty  to  enable  such  body  to  understand  the  location  of 
the  proposed  avenue  so  as  to  determine  the  propriety  thereof. 
It  is  apparent,  from  the  statute,  that  the  utmost  precision  in 
describing  the  route  was  not  contemplated.  No  survey  is 
required,  and,  indeed,  the  charter  is  wholly  silent  in  regard 
to  the  description  of  the  route  which  the  petition  should  con- 
tain. Hence,  it  becomes  a  question  of  construction  whether 
the  description  is  such  as  would  be  likely  to  locate,  with  rea- 
sonable certainty,  the  proposed  avenue,  so  that  the  route  could 
be  understood  with  a  view  to  the  action  which  the  common 
council,  by  the  charter,  is  required  to  take  in  such  a  proceed- 
ing. I  think  the  description  sufficient  to  answen  the  purpose 
intended.  It  enabled  the  common  council  to  determine  the 
location  of  the  proposed  avenue  with  sufficient  certainty  to 
guide  its  subsequent  proceedings;  and  there  is  nothing  to 
show  that  any  embarrassment  has  been  experienced  in  conse- 
quence of  the  want  of  a  more  particular  description  of  the 
route  (Hallock  agt.  Woolsey,  23  Wend.,  329 ;  The  People  agt. 
Taylor,  34  JBarb.,  481 ;  The  People  agt.  Gomrs.  of  High- 
ways of  Milton,  37  N.  Y.,  360). 

It  is  further  insisted  that  when  the  common  council  approved 
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the  veto  of  the  mayor  in  regard  to  the  avenue  the  proceedings 
terminated,  and  without  a  new  petition  that  body  was  not 
authorized  to  take  any  further  action  in  relation  thereto.  It 
appears  that  after  the  approval  of  such,  veto,  and  at  the  same 
meeting,  the  route  of  the  proposed  avenue  was  in  some  respects 
changed,  although  not  varying  essentially  its  general  direction, 
as  appears  quite  clearly  by  the  papers  and  the  map  presented 
upon  this  motion.  Such  change  seems  to  have  been  made  with 
a  view  to  decrease  the  expense  of  the  work  by  improving  the 
route  in  regard  to  the  excavations  and  fillings  which  would  be 
required.  The  change  does  not  seem  to  be  of  a  nature  or 
extent  which  should  be  regarded  as  the  abandonment  of  the 
general  route  designated  in  the  petition  and  notice,  and  the 
substitution  of 'an  entirely  new  route.  Nor  is  the  change,  in 
my  judgment,  so  radical  as  to  amount  to  the  abandonment  of 
the  proceedings  instituted  by  the  petition.  It  is  quite  appar- 
ent, from  the  provision  of  the  charter,  to  which  we  have 
referred,  that  it  was  not  the  intention  of  the  law-makers  to 
prohibit  the  making  of  changes  in  the  route  of  a  proposed 
avenue,  when  it  could  be  improved  thereby,  or  rendered  less 
expensive,  provided  such  changes  did  not  amount  to  the 
adoption  of  an  entirely  new  route.  This  view  seems  in  har- 
mony with  the  decisions  to  which  we  have  referred.  The 
reasoning  of  judge  NELSON,  in  Hallock  agt.  Woolsey  (23  Wend., 
329),  applies  with  force  to  the  question  we  are  considering. 
The  learned  judge  remarks  :  "  We  do  not  say  but  the  depart- 
ure of  the  judges  or  commissioners  from  the  general  route 
upon  which  they  are  called  to  act  may  be  so  glaring  and  fla- 
grant as  to  warrant  the  court  in  holding  that  they  had  exceeded 
their  jurisdiction,  but  we  are  not  to  presume  this  much  from 
the  mere  offer  to  show  a  variation.  The  extravagance  of  the 
departure  should  be  shown,  and  to  be  of  such  a  character  that 
the  court  would  be  compelled  to  regard  the  proceeding  in  the 
same  light  as  if  those  officers  had  laid  out  the  road  in  the 
absence  of  the  preliminary  steps  required  by  the  statute." 
In  my  judgment,  the  facts  developed  on  this  motion  fall  far 
VOL.  L.  65 
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short  of  showing  such  a  glaring  and  flagrant  departure  from 
the  route  designated  by  the  petition  and  notice  as  to  deprive 
the  common  council  of  jurisdiction  in  the  matter.  If  not, 
their  action  in  adopting  the  route  with  the  changes  which 
were  made  must  be  regarded  as  perfecting  and  carrying  out, 
under  the  charter,  the  proceedings  initiated  by  the  presenta- 
tion of  the  original  petition.  It  would  seem  an  unnecessarily 
rigid  rule  to  hold  that  the  common  council  had  not  the  power 
to  depart,  in  any  particular,  from  a  route  indicated  by  a  peti- 
tion. In  the  Matter  of  Opening  House  Avenue  the  court  held 
that  it  was  competent  to  abandon  a  portion  of  the  route,  and 
that,  too,  after  commissioners  were  appointed  to  estimate  the 
damages.  And  further,  that  after  such  change  it  was  the  duty 
of  the  common  council  to  appoint  a  committee  to  negotiate 
for  the  purchase  of  the  land.  This  decision  seems  to  bear 
directly  upon  the  question  whether  a  change  in  a  route  of  an 
avenue  has  the  effect  to  discharge  l  the  proceedings.  The 
decision  in  that  case  assumes,  necessarily,  the  position  that 
the  proceedings  continue,  and  jurisdiction  is  retained  by  the 
common  council  (see,  also,  The  People  agt.  Taylor,  39  Barb., 
481). 

The  common  council  having  acquired  jurisdiction  of  the 
matter  by  the  presentation  of  the  petition,  the  same  was 
retained  until  the  proceedings  were  formally  discharged,  or 
such  jurisdiction  became  terminated  by  some  flagrant  irregu- 
larity or  omission ;  neither  of  which  has  occurred  in  this 
matter.  In  the  absence  of  fraud  a  proceeding  should  not  be 
declared  void  simply  because  we  may  differ  with  a  public 
body  in  regard  to  the  precise  manner  a  duty  should  be  dis- 
charged, when  the  performance  of  such  duty  involves  rather 
form  than  substance,  and  especially  so  when  there  is  a  discre- 
tion to  exercise.  Doubtless,  a  route  established  by  accurate 
survey,  rendering  the  same  mathematically  certain,  would,  to 
many  minds,  be  preferable,  but  no  such  particularity  is 
required  or  contemplated  by  the  charter.  The  charter  ema- 
nated from  the  law-making  power,  where  the  authority  rests 
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to  prescribe  the  manner  and  under  what  circumstances  private 
property  shall  be  devoted  to  public  purposes,  and  jurisdiction 
is  acquired  and  preserved  by  those  executing  the  statute  so 
long  as  the  requirements  are  observed  with  reason  and  discre- 
tion (The  People  agt.  Smith,  21  N~.  Y.,  595). 

It  is  further  insisted  that  the  proceedings  are  fatally  defect- 
ive in  consequence  of  the  omission  by  the  committee  appointed 
by  the  common  council  to  negotiate  for  the  land,  to  so  apply 
to  each  land  owner  whose  land  was  to  be  taken  for  said  avenue. 
It  appears  that  the  committee  did  not  apply  to  all  of  such 
land  owners,  but  it  does  appear  that  they  did  apply  to  one  of 
such  owners,  who  refused  to  negotiate  or  sell,  and  thereupon 
the  committee  reported  to  the  common  council  such  failure 
and  inability  to  agree.  And  the  common  council,  by  resolu- 
lution,  directed  the  city  attorney  to  apply  for  the  appointment 
of  commissioners  to  estimate  the  expense  of  the  improvement, 
and  the  amount  of  damages  to  be  sustained  by  the  owners  of 
the  land  and  the  buildings  to  be  taken. 

The  said  second  section  provides  as  follows :  "  If  the  com- 
mon council  shall  deem  it  proper  to  permit  such  improvement 
to  be  made,  they  shall  so  decide  by  resolution,  and  appoint  a 
committee  to  negotiate  for  the  lands  required  for  said  improve- 
ment ;  and  if  a  purchase  of  the  land  is  made,  the  sum  agreed 
upon  to  be  paid  therefor  shall  be  assessed  upon  the  property 
benefited,  according  to  the  provisions  of  this  title.  If  they 
cannot  agree,  they  shall  so  report,  &c." 

The  committee  reported  to  the  common  council  that  they 
could  not  agree  with  the  owners  of  the  land  for  the  purchase 
thereof.  Thereupon  the  common  council  adopted  the  resolu- 
tion directing  the  city  attorney  to  apply  for  the  appointment 
of  commissioners.  The  question  presented  is,  whether  the 
omission  by  the  committee  to  negotiate  with  every  land 
owner  rendered  the  proceedings  irregular  and  void.  While 
it  seems  to  have  been  the  intention  of  the  legislature  to  favor 
the  procuring  of  the  land  for  such  purpose  by  purchase,  rather 
than  by  commission,  yet  when,  by  the  report  of  the  committee, 
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it  appeared  that  the  land  required  could  not  be  procured  by 
purchase,  I  am  of  opinion  that  it  was  competent  for  the 
common  council  to  act  upon  the  report  and  apply  for  the 
appointment  of  commissioners.  In  case  there  is  a  failure  to 
purchase  the  most  inconsiderable  portion  of  the  land,  a  com- 
mission is  indispensable.  No  other  course  can  be  pursued. 
The  fact  is  undisputed  that  at  least  one  landowner  absolutely 
refused  to  sell  his  land,  or  even  to  negotiate.  Such  refusal 
being  reported  to  the  common  council,  authorized  the  appoint- 
ment of  commissioners.  I  do  not  think  it  necessarily  follows 
that  the  application  for  a  commission  prevents  further  negotia- 
tion for  the  land  of  those  who  are  willing  to  sell.  Indeed, 
it  was  decided  in  The  House  Avenue  Gase,  to  which  we  have 
referred,  that  even  after  the  appointment  of  commissioners  it 
was  proper  to  procure  the  land  by  purchase  and  abandon  the 
commission.  It  must  be  remembered  that  the  commissioners 
have  a  two-fold  duty  to  perform  :  1st.  To  estimate  the  expense 
of  the  improvement.  2d.  The  amount  of  damages  to  be 
sustained  by  the  owners  of  the  land.  In  case  all  the  land 
required  for  any  such  improvement  can  be  procured  by  agree- 
ment, I  infer  from  the  provisions  of  the  charter  that  the 
expense  of  the  improvement  may  be  estimated  by  a  committee 
instead  of  by  commissioners.  While  it  would  sjeem  more 
satisfactory  for  the  committee  to  apply  to  each  landowner, 
and  report  to  the  common  council  the  result  of  the  negotiation 
before  any  further  action  should  be  taken  by  that  body,  yet  I 
do  not  think  that  course  indispensable.  The  charter  does  not, 
in  terms,  require  it,  nor  do  I  discover  that  the  rights  of  any 
party  would  be  likely  to  be  prejudiced  by  such  omission. 

All  that  the  charter  required  in  this  particular  seems  to 
have  been  substantially  observed,  and  the  jurisdiction  of  the 
common  council  preserved.  The  question  is  not  whether  the 
proceedings  have  not  been  conducted  in  the  most  judicious 
manner,  but  whether  jurisdiction  has  been  lost  in  consequence 
of  neglect  or  mismanagement.  When  this  question  was  pre- 
sented upon  the  argument,  my  mind  was  impressed  with  the 
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conviction  that  the  neglect  to  negotiate  with  each  land  owner 
presented  a  serious  obstacle  to  the  application  for  the  appoint- 
ment of  commissioners,  but  further  examination  and  reflection 
have  convinced  me  that  it  is  much  less  formidable  than  it  first 
appeared.  It  will  be  observed  that,  by  the  said  second  section 
of  the  charter,  each  land  owner  receives  notice  of  the  appoint- 
ment of  commissioners  —  those  residing  in  the  city  personally, 
others  by  mail.  In  the  course  of  the  proceedings  the  avenue 
is  accurately  surveyed  and  described,  and  so  far  as  the  facts 
appear  upon  this  motion,  the  location  thereof  seems  to  have 
been  well  understood,  and  no  mistake  or  surprise  is  pretended. 

It  is  further  insisted  that  it  is  unauthorized  and  unlawful 
to  appropriate  for  another  public  use  any  portion  of  the  farm 
owned  by  the  county  of  Rensselaer  and  devoted  to  the  care 
of  the  poor  of  the  county.  It  appears  that  but  a  small  por- 
tion of  said  farm,  and  that,  too,  upon  the  north  bounds 
thereof,  is  proposed  to  be  taken,  and  that  such  farm  will  not 
be  rendered  less  valuable  or  useful  for  the  purpose  to  which 
it  is  devoted.  We  have  been  referred  to  the  case  In  the 
Matter  of  the  Boston  and  Albany  R.  R.  Co.  (53  N.  Y.,  575). 
That  case  does  not  establish  any  principle  which,  in  my  judg- 
ment, interferes  with  the  right  to  take  the  land.  We  are  not 
unmindful  of  the  fact  that  these  proceedings  involve  the  tak- 
ing of  private  property  for  a  public  purpose,  and  therefore 
the  statute  must  be  strictly  followed,  yet  that  injunction 
should  be  obeyed  with  reason.  A  rule  of  construction  is 
well  stated  by  the  court  in  Hart  agt.  Cleis  (8  Johns.,  41),  as 
follows :  "  It  is  the  duty  of  courts  so  to  construe  statutes  as  to 
meet  the  mischief  and  advance  the  remedy,  and  not  to  violate 
fundamental  principles."  If  courts  should  be  diligent  to  dis- 
cover, and  disposed  to  magnify  defects  in  proceedings  of  this 
nature,  and  adopt  a  severe  and  technical  rule  of  construction, 
very  few  such  proceedings  could  be  sustained.  Such,  how- 
ever, is  not  the  practice. 

I  conclude  that  there  are  no  irregularities  in  the  proceed- 
ings which  render  them  inoperative  and  void.  The  injunction 
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must  be  dissolved  and  the  application  for  the  appointment  of 
commissioners  sustained.  It  will  become  the  duty  of  the 
local  assessors  to  determine,  upon  the  merits,  whether  the 
avenue  will  be  of  sufficient  value  and  advantage  as  a  public 
work  to  justify  the  expense  of  its  establishment. 

Decision  affirmed  at  General  Term. 

No  opinion  written. 
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SMITH  agt.  Me  DONALD. 

Motion  to  set  aside  subpoena  duces  tecum  —  examination  of  defendant  before 

trial. 

A  subpatna  duces  tecum  maybe  resorted  to  on  the  examination  of  any  person 
as  a  witness,  whether  a  party  or  not,  and  whether  he  be  examined  at  the 
trial,  or  previously. 

But  a  subpoena  duces  tecum  may  not  be  used  as  a  means  of  obtaining  a  dis- 
covery, and  the  party  calling  for  the  production  of  books  and  papers  on 
the  preliminary  examination  of  a  party,  or  other  witness,  before  trial,  will 
be  required  to  pursue  the.  examination  with  respect  to  their  contents,  in 
the  same  manner,  and  subject  to  the  same  rules  as  if  the  trial  were 
actually  proceeding  in  court. 

There  is  no  discrepancy  between  sections  390  and  391  of  the  Code,  provid- 
ing for  the  examination  of  a  defendant  as  a  witness  before  trial,  and 
section  388,  under  which,  in  certain  cases,  an  inspection  and  copy  of 
books  and  papers  may  be  obtained. 

Special  Term,  January,  1876. 

MOTION  to  set  aside  subpoena  duces  tecum,  issued  on  the 
examination  of  defendant  as  a  witness,  before  trial,  pursuant 
to  sections  390  and  391  of  the  Code. 

M.  M.  Budlong,  for  plaintiff. 
Blumenstiel  &  Ascher,  for  defendants. 

SANDFORD,  J. —  The  defendant  contends  that  the  only  mode 
in  which  his  adversary  can,  before  trial,  secure  evidence  con- 
tained in  the  books  of  account  kept  by  him,  or  in  documents 
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of  which  he  has  the  exclusive  possession,  is  by  an  application 
for  "  discovery,"  under  section  388  of  the  Code,  and  according 
to  the  requirements  of  supreme  court  rules  18,  19  and  20 ; 
in  other  words,  that  the  plain  and  express  provisions 
of  sections  390  and  391,  which  authorize  the  compulsory 
examination  of  a  party  as  a  witness  at  the  instance  of 
the  adverse  party,  before  trial,  "in  the  same  manner,  and 
subject  to  the  same  rules  of  examination  as  any  other  wit- 
ness," must  be  rejected,  as  repugnant  to,  or  inconsistent  with, 
the  privileges  accorded  by  section  388,  under  which,  in  certain 
cases,  an  inspection  and  copy  of  books  and  papers  containing 
evidence  relating  to  the  merits,  may  be  obtained  through  the 
order  of  the  court  or  a  judge  or  justice  thereof,  in  their 
discretion. 

It  is  a  settled  rule  of  construction,  that  if  there  be  a  dis- 
crepancy between  two  statutes,  or  different  parts  of  the  same 
statute,  such  an  exposition  of  them  should  be  made  as  will 
enable  both  to  operate  and  have  effect. 

But  I  think  there  is  no  discrepancy  between  the  two  sec- 
tions of  the  Code  which  prescribe  the  remedies  now  in  ques- 
tion. The  purpose  to  be  attained  by  the  one  is  entirely 
different  from  that  contemplated  by  the  other,  and  both  may 
be  properly  pursued  in  the  same  cause,  either  concurrently  or 
at  different  stages  of  the  litigation,  as  the  exigencies  of  the 
case  may  require.  The  books  or  papers,  of  which  an  inspec- 
tion or  copy  is  procured  under  section  388,  do  not  thereby 
become  evidence  in  the  cause.  The  party  producing  them 
may  not,  by  virtue  of  their  production,  use  them  as  evidence 
in  his  own  favor ;  and  he  at  whose  instance  they  are  pro- 
duced must,  upon  the  trial,  if  he  would  put  them  in  evidence, 
resort  to  the  same  process  and  subject  to  the  same  rules,  with 
respect  to  their  production  and  admissibility  as  if  no  such  dis- 
covery had  been  made.  But  if  called  for  and  produced  under 
subpoena  duces  tecum,  whether  at  or  before  the  trial,  the  party 
calling  for  them  does  so  at  his  peril,  and  if  he  decline  to  put 
them  in  evidence,  his  adversary  is  at  liberty  to  offer  them  in 
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his  own  behalf,  if  they  are  material,  notwithstanding  their 
inadmissibility  as  evidence  in  his  favor,  except  for  such  call. 

I  think  a  subpoena  duces  tecum  may  be  resorted  to  on  the 
examination  of  any  person  as  a  witness,  whether  a  party  or 
not,  and  whether  he  be  examined  at  the  trial,  or  previously ; 
and  that  it  would  be  unreasonable  and  unjust  to  withhold  that 
process  merely  because  a  discovery  is  also  allowed,  under  cer- 
tain special  circumstances.  But  a  subpoena  duces  tecum  may 
not  be  used  as  a  means  of  obtaining  a  discovery,  and  the 
party  calling  for  the  production  of  books  and  papers,  on  the 
preliminary  examination  of  a  party  or  other  witness  before 
trial,  will  be  required  to  pursue  the  examination,  with  respect 
to  their  contents,  in  the  same  -manner,  and  subject  to  the 
same  rules  as  if  the  trial  were  actually  proceeding  in  court. 

I  am  aware  that  there  is  some  conflict  of  decision,  in  the 
different  courts,  on  this  question ;  but  the  conclusion  at  which 
I  have  arrived  is  amply  sustained,  not  only  by  the  informal 
direction  of  judge  SEDGWICK,  already  made  in  the  case  at  bar 
(to  which  I  should  unhesitatingly  defer,  even  were  my  own 
views  in  conflict  with  his),  but  by  repeated  adjudications  of 
the  appellate  branch  of  this  court,  to  whose  authority  I  am 
bound  to  submit  (  Valunte  agt.  Dydkman,  24  How.  Pr.  R., 
222 ;  Central  National  Bank  agt.  Arthur,  2  Sweeney,  194 ; 
Central  National  Bank  agt.  White,  37  Sup'r  Ct.,  297).  This 
motion  must  be  denied,  with  costs. 
VOL.  L  66 
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N.  Y.  SUPERIOR  COURT. 

GABDINEB  L.  SPOFFOKD  and  JOSEPH  L.  SPOFFORD  agt.  THE 
TEXAS  LAND  COMPANY  and  others. 

Motion  to  dissolve  injunction — foreign  corporation. 

In  this  case  held,  that  the  directors  of  this  foreign  land  company,  who  are 
to  pass  upon  the  purchase  of  the  lands,  will  act,  while  they  have  in 
charge  the  interests  of  the  plaintiffs,  as  their  representatives;  and  they 
are  forbidden,  by  a  principle  of  law,  from  voting  upon  a  proposition  to 
sell  land  to  the  company,  in  which  land  they  have  an  interest,  unless  the 
plaintiffs  consent  to  the  sale. 

For  these  reasons  the  injunction  should  be  continued,  so  far  as  it  forbids 
the  consummation  of  the  present  arrangement  for  the  purchase  of  the 
Brazos,  or  Brazoria  lands,  and  may  be  modified  so  as  to  forbid  any  of 
the  defendants  who  are  interested  in  those  lands  from  voting  as  directors 
or  acting  officially  in  regard  to  any  future  proposition  to  purchase  them. 

Jurisdiction  over  the  corporation  being  taken,  at  present,  only  for  the 
purposes  of  such  injunction. 

Special  Term,  February,  1876. 

SEDGWICK,  J. —  I  am  of  opinion  that  the  purchase  of  the 
Brazos  and  Brazoria  lands  is  not  beyond  the  corporate  powers 
of  the  Texas  Land  Company,  by  reason  of  the  sugar  planta- 
tion being  a  part  of  them.  It  is  conceded  the  company  has 
power  to  purchase  lands  "  to  promote  immigration  to  Texas, 
and  thus  facilitate  the  sale  and  purchase  and  settlement  of 
land  by  emigration,  to  introduce  laborers  and  skilled  work- 
men and  capitalists  into  the  state."  The  production  of  sugar 
on  the  lands  is  not  an  unusual  method  of  putting  them  to 
use.  Land  improved  in  the  way  suited  to  the  climate  and 
soil  is  a  greater  attraction  to  skilled  laborers  and  capitalists 
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than  would  be  unimproved  lands.  But  it  is  not  necessary  to 
decide  this  point. 

So  far  as  the  testimony  discloses  the  character  and  by-laws 
of  the  company,  the  stockholders,  or  a  majority  of  them,  are 
not  authorized  to  do  any  corporate  act.  Under  any  circum- 
stances, a  majority  of  stockholders  could  not  control  any 
interests  of  any  of  the  minority  that  were  individual  and 
personal  rights  or  interests.  So  far  as  the  right  of  the  plain- 
tiffs goes,  to  exercise  the  choice  of  ratifying  or  refusing  to 
ratify  a  transaction  voidable  at  his  own  will,  a  majority  of 
individuals,  similarly  situated,  cannot  annul  it.  In  the  present 
case,  the  action  of  a  majority  of  the  stockholders  would  be 
voidable  by  the  plaintiffs  for  the  same  reason  it  is  alleged  the 
action  of  the  directors  would  be. 

In  the  present  case,  the  court  should  not  undertake  to 
weigh  the  considerations  for  or  against  the  purchase,  which 
refer  only  to  the  expediency  of  the  purchase,  whether  it  is 
likely  to  be  profitable,  or  whether  it  will  actually  result  in 
the  objects  which  the  corporation  is  formed  to  promote. 
Any  lawful  exercise  of  the  judgment  and  discretion  of  the 
directors,  in  passing  upon  these  matters,  is  final ;  nor,  in  my 
opinion,  do  the  plaintiffs  make  out  a  strong  case  on  their  own 
side  on  this  point.  They,  at  least,  do  not  show  any  abuse  of 
the  powers  of  discretion,  or  show  that  the  individual  defend- 
ants are  not  acting  in  actual  good  faith. 

The  plaintiffs,  however,  claim  the  benefit  of  a  principle  of 
law  which  has  no  regard  to  actual  good  faith,  but  is  founded 
upon  a  restriction  by  the  law  of  the  powers  of  persons  acting 
in  a  fiduciary  relation,  lest  abuses  may  occur.  These  restric- 
tions do  not  relate  only  to  formal  and  technical  trusts  where 
there  are  trustees  and  cestuis  que  trust,  specifically  so  called. 
This  principle  applies  to  executors,  administrators,  guardians, 
attorneys  at  law,  general  and  special  agents,  assignees,  com- 
missioners, sheriffs,  and  all  persons,  judicial  or  private,  minis- 
terial or  counseling,  who,  in  any  respect,  have  a  concern  in 
the  sale  of  the  property  of  others.  It  extends  to  sales  by 
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public  auction,  and  to  judicial  sales  as  well  as  to  private  ones, 
and  applies  to  purchases,  direct  and  indirect,  in  person  or 
through  an  agent,  or  by  the  medium  of  a  person  who  subse- 
quently reconveys  to  the  trustees,  and  to  purchases  made  by 
the  trustee  as  agent  for  a  third  person,  and  to  purchases  in 
which  he  is  to  have  a  partial  interest,  as  well  as  those  in  which 
he  is  exclusively  concerned  (1  Leading  Cases  in  Eq.,p.  209  ; 
Fox  agt.  Macreth,  and  the  notes  to  it}.  In  this  case  the 
directors,  who  are  to  pass  upon  the  purchase  of  the  lands, 
will  act  while  they  have  in  charge  the  interests  of  the  plaintiffs 
as  their  representatives,  and  they  are  forbidden  by  the  prin- 
ciple alluded  to  from  voting  upon  a  proposition  to  sell  land 
to  the  company  in  which  land  they  have  an  interest,  unless 
the  plaintiffs  consent  to  the  sale.  The  principle  applies  to 
any  interest,  however  small  (Butts  agt.  Wood,  37  -ZV^  I7".,  p. 
317). 

Tor  these  reasons  the  injunction  should  be  continued,  so 
far  as  it  forbids  the  consummation  of  the  present  arrange- 
ment for  the  purchase  of  the  Brazos,  or  Brazoria  lands,  and 
may  be  modified  so  as  to  forbid  any  of  the  present  defendants 
who  are  interested  in  those  lands  from  voting  as  directors  or 
acting  officially  in  regard  to  any  future  proposition  to  pur- 
chase them.  I  do  not  think  proper  to  seem  to  assume  posi- 
tive and  direct  jurisdiction  over  the  corporate  acts  of  the 
Texas  Land  Company,  as  it  is  a  corporation  of  Texas  and 
the  corporate  acts  are  to  be  competently  done  there  under 
the  supervision  of  her  courts  and  her  law.  The  injunction 
should  be  restricted  to  the  officers  and  agents  of  the  corpora- 
tion within  this  state,  on  whom  the  injunction  order  is  served, 
and  to  the  individual  defendants.  Jurisdiction  over  the  cor- 
poration being  taken,  at  present,  only  for  the  purposes  of 
such  injunction. 

The  order  to  be  made  should  be  settled  on  notice. 


DIGEST 

CONTAINING  THE  WHOLE  OF 

50  HOW.,  ANTE,  AND  QUESTIONS  OF  PRACTICE  CONTAINED  IN 

5  AND  6  HUN,  59  AND  60  N.  Y.  REPORTS. 


ABATEMENT  AND  REVIVAL. 

1.  Actions  on  contract  against  de- 
fendants   jointly    liable,    do   not 
abate  by  the  death  of  one  or  more 
defendants;  but  the  death  should 
appear  by  suggestion  on  the  rec- 
ord, and  the  action  should  proceed 
against  the  sxirviving  defendants. 
(Livermore  agt.  Bushnell,  5  Hun, 
285.) 

2.  The  personal  representatives  of 
the  deceased  cannot  be  joined  in 
such  a  case.    (Id.) 

3.  The  action  given  by  the  statute 
(3  Edm.,  735,  sec.  12)  against  the 
trustees  of   a  corporation  for   a 
failure  to  file  the  report  required 
thereby,  is  penal  in  its  character, 
and  does  not  survive  against  the 
executor  of   a  deceased  trustee. 
(Bank  of  California  agt.  GoTMns,  5 
Hun,  209.) 

4.  Plaintiff,  after  the  commencement 
of  this   action,   married.      Upon 
agreement  of    the    parties  made 
thereafter  in  open  court,  an  order 
of  reference  was  entered  which 
contained  a  provision  that  her  hus- 
band might  be  brought  in  or  her 
real  name  be  entered  if  required. 
On  appearance  before  the  referee 
defendant's   counsel    objected  to 
proceeding,  because  the  action  had 
not  been  revived  or  continued  in 
such  name.     The  referee  decided 
that  ho  had  jurisdiction  to  proceed, 
and  that  plaintiff's  counsel  could 


enter  an  order  of  substitution  be- 
fore the  trial  closed,  and  an  exparte 
order  was  entered  and  produced. 
Held,  no  error;  that  the  action  did 
not  abate  by  the  marriage  of  plain- 
tiff, and  the  substitution  of  plain- 
tiff's newly  acquired  name  was  a 
mere  matter  of  form,  which  was 
waived  by  defendant's  consent  to 
the  order  of  reference;  and  that  if 
there  was  any  irregularity  in  the 
order  of  substitution  entered,  it 
should  have  been  corrected  by 
motion.  (Mapes  agt.  Snyder,  59 
N.  Y.,  450.) 

5.  An     order    reviving    an    action 
against  the  representatives  of   a 
deceased  defendant,  sued  jointly 
with    others,   is    not    reviewable 
here.    (Arthur  agt.   Griswold,   60 
N.  F.,  143.) 

6.  If  the  cause  of  action  does  not 
survive  against  said    representa- 
tives, that  objection  is  available 
on  the  trial ;  if  it  survives,  but  a 
joint  judgment  cannot  be  rendered 
against  them  and  the  surviving 
defendants,  a  separate  judgment 
may  be  rendered,   or  the    court 
may  direct  plaintiff  to    proceed 
separately  against  each  class  of 
defendants.      The    order,    there- 
fore, does  not  affect  a  substantial 
right.     (Id.) 

ACTION. 

1.  The  complaint,  which  sets  out 
the  facts  in  detail,  in  this  action, 
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shows  that  the  action  is  brought 
to  recover  from  the  defendant 
Thomas  C.  Fields  $459,977.79, 
which  was  illegally  paid  to  him 
by  the  corporation  of  the  city  of 
New  York,  the  other  defendant, 
who,  with  notice  and  full  knowl- 
edge, acquiesced  in  the  fraudulent 
receipt  and  misapplication  of  such 
moneys  by  Fields  —  the  defendant 
Fields  claiming  to  have  received 
such  moneys  as  assignee  of  a  num- 
ber of  firemen  of  the  city  of  New 
York.  The  prayer  for  relief  asked 
a  judgment  against  the  defendant 
Fields,  in  favor  of  the  plaintiffs, 
for  the  sum  of  money  above  men- 
tioned, with  interest  and  costs. 
The  defendant  corporation  did  not 
answer.  (People  agt.  Fields,  ante, 
481.) 

2.  On  the  first  trial  the  court  of  ap- 
peals held  that  the  plaintiffs  were 
not  entitled  to  a  judgment  in  their 
favor  for  the  money  illegally  and 
fraudulently  taken  from  the  city 
of  New  York.  They  sought  a 
legal  judgment,  founded  upon  a 
supposed  legal  and  technical  right 
of  the  plaintiffs  to  the  money,  in 
their  own  right,  when  it  appeared 
that,  in  fact,  it  belonged  to  the 
city  of  New  York.  (Id.) 

8.  On  the  present,  second  trial,  the 
plaintiffs  ask  the  court  for  leave  to 
amend  the  prayer  of  the  complaint 
so  that  it  shall  demand  to  recover 
the  judgment  therein  prayed  for 
for  the  benefit  of  the  city  of  New 
York,  and  that  the  recovery  and 
judgment  shall  show  that  the 
moneys  awarded  thereby  to  be 
paid  by  the  defendant  Fields  to 
the  plaintiffs  shall  be  so  paid  to 
the  latter  as  the  trustees  of  and 
for  the  benefit  of  the  defendant 
the  city  of  New  York. 

Held,  that  the  action  can  be 
maintained  under  the  amendment 
asked,  and,  also,  by  force  of  the 
statute  of  1875  authorizing  the 
people  to  bring  actions  in  certain 
cases. 

Held,  also,  that  it  is  proper,  even 
at  this  late  stage  of  the  cause,  to 


allow  the  amendment  asked  for 
(Code,  sec.  178).    (Id.} 

4.  The  amendment  allowed  on  pay- 
ment of  the  costs  of  the  defendant 
Fields  up  to  the  present  trial ;  such 
costs,  however,  shall  be  a  credit 
and  allowance  upon  the  recovery 
in  this  action.     (Id.) 

5.  Every  incidental  or  interlocutory 
application  for  relief  in  either  an 
action    or     special     proceeding, 
whether  before  or  after  judgment, 
is  a  step  taken  in  the  action  or 
special  proceeding,  as   the   case 
may  be,  and  is  not  a  new  and 
independent  proceeding.     (Pitkin 
agt.  Gooley,  5  Hun,  48.) 

When  in  tort  and  not  on  contract. 
(See  Peck  agt.  Root,  5  Hun,  547.) 

Power  of  an  attorney  to  compro- 
mise action.  (See  Mandeville  agt. 
Reynolds,  5  Hun,  338.) 

6.  These  actions  were  brought  upon 
judgments  recovered  in  the  state 
of  Mississippi  by  the  firm  of  Wm. 
R.  Greene  &  Co.     In  the  title  of 
the  actions,  in  which  the  judg- 
ments were  recovered,  following 
the  firm  name,  were  the  words, 
"use  of  Edward  A.  Greene,"  and 
in  the  body  of  the  declarations, 
after  the  firm  name,  was  added, 
"  who  sue  for  the  use  of  Edward 
A.    Greene."      The    declarations 
prayed  for  judgment  for  Wm.  R. 
Grelne  &  Co.,  and  the  verdict  and 
judgments    were  in  their  favor. 
In  these  actions  brought  by  Ed- 
ward A.  Greene,  in  this  state,  held, 
that  the  allegations  in  the  former 
suits  as  to  his  interest  in  the  sub- 
ject-matter thereof  were  not  tra- 
versable,  and  that  the  recovery  of 
the  judgment  did  not  establish  his 
interest    therein.      (Greene    agt. 
Niagara  Ins.  Co. ,  6  Hun,  128.) 

7.  The  provision  of  the  Code  requir- 
ing all  actions  to  be  prosecuted  in 
the  name  of  the  real  party  in  in- 
terest, applies  to  a  person  having 
the  title  to  the  instrument  on  which 
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the  action  is  brought,  even  though 
the  proceeds,  when  recovered  by 
him,  are  to  be  paid  over  to  another 
person  ultimately  entitled  to  re- 
ceive them  from  him.  (Id.) 

8.  Plaintiff  brought  this  action  to 
foreclose  a  mortgage  given  to  him, 
and  which  he  had  assigned  to  the 
defendant  M.  as  collateral  security 
for  a  debt  which  .was  unpaid  at 
the  time  of  the  commencement  of 
this  action.    The  mortgagor  de- 
murred on  the  grounds,  that  plain- 
tiff could  not  maintain  the  action 
as  he  had  assigned  his  mortgage, 
and  that  M,  should  be  made  a 
plaintiff,    and    not    a  defendant. 
Held  (1),  that  plaintiff  could  main- 
tain the  action,  notwithstanding 
the  assignment;  (2),  that,  in  any 
event,  so  long  as  the  assignee  was 
a  party  and  did  not  object,  the 
mortgagor  could  not  raise  the  ques- 
tion.   (Simson  agt.  Satterlee,  6  Hun, 
305.) 

9.  Where  an  action  is  brought  to  re- 
cover goods  fraudulently  obtained, 
against  one  who  is  not  a  bona  fide 
purchaser  from  the  original  ven- 
dee, no  demand  is  necessary  be- 
fore   the  commencement  of  the 
action.     The  tortious  acquisition 
of  the  property  by  the  first  vendee 
affects  the  subsequent  purchaser 
as  well  as  the  original  taker,  and 
he  is  equally  a  trespasser  or  tort 
feasor.     (Satoman  agt.  Von  Praag, 
6  Hun,  529.) 

10.  The  plaintiff  brought  this  action 
to  recover  money  placed  by  her 
in  the  hands  of  the  defendant,  as 
her  attorney,  alleging  in  the  com- 
plaint, that  the  defendant    "re- 
ceived said  moneys  and  securities 
as  her  attorney  and  agent,  and 
promised  and  agreed  to  hold  the 
same  for  her,  and  to  account  for 
and  pay  over  the  same  to  her  when 
demanded."    The  complaint  also 
alleged  that    the    defendant  had 
misapplied  and  appropriated  the 
money  to  his  own  use.    Held,  that 
the  action  was  on  contract,  and 
not  in  tort,  and  that  a  reference 


might  properly  be  ordered  therein. 
(Harden  agt.  Gorbett,  6  Hun,  522.) 

11.  An  action  upon  a  promissory  note 
given  to  a  sub-contractor  as  col- 
lateral security  for  the  payment  of 
work  contracted  to  be  done  by  him 
in  the  construction  or  repair  of  a 
building,  may  be  maintained  sim- 
ultaneously with  proceedings  to 
enforce  a  mechanic's  lien  filed  by 
him  against  the  premises;  but  there 
can  be  but  one  satisfaction.  (Gamb- 
ling agt.  Haight,  59  N.  T.,  354.) 

12.  Where  material  questions  of  fact 
arise,  in  reference  to  which  the 
evidence  is  conflicting,   a   party 
seeking  relief  should  be  left  to  an 
action,  providing  it  can  be  obtained 
in  that  form,  rather  than  to  deter- 
mine the  question  upon  motion 
and  upon  ex  parte  affidavits.    (Hill 
agt.  Hermans,  59  N.  T.,  396.) 


AFFIDAVIT. 

Shc/rt  summons  —  what  affidavit  re- 
quired —  when  affidavit  sufficient. 
(See  Weride  agt.  Bradley,  5  Hun, 
513.) 

Short  summons  —  what  affidavit  suf- 
ficient, (See  Clark  agt.  Welling- 
ton, 5  Hun,  639.) 

1.  Where  the  affidavit  that  no  an- 
swer or  demurrer  has  been  served, 
filed  with  the  clerk  for  the  pur- 
pose of  perfecting  a  judgment  by 
default,  is  properly  sworn  to  before 
a  proper  officer  who  neglects  to 
sign  the  jurat,  and  the  omission  is 
not  discovered  until  after  the  entry 
of  judgment,  the  court  has  power, 
and  it  is  within  its  discretion,  to 
permit  the  officer  to  sign,  nunc  pro 
tune  (Code,  see.  174);  and  the  exer- 
cise of  this  discretion  is  not  review- 
able  here.    (Fawcett  agt.  Vary,  59 
N.  T.,  597.) 

2.  A  sworn  complaint  may  be  re- 
garded as  an  affidavit  when  pre- 
sented with  other  affidavits  for  the 
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purpose  of  procuring  an  order  of 
arrest.  (Palmer  agt.  Hussey,  59 
N.  Y.,  647.) 


ALIENS. 

1.  Where  an  owner  of  real  estate 
dies  possessed  thereof,  leaving  a 
widow  and  two  infant  children, 
also  leaving  three    brothers  and 
one  sister,  all  residing  in  Ireland 
and  aliens,  except  one  naturalized 
brother  residing  here,  on  the  death, 
a  few  years  subsequently  to  the 
owner's  death,  of  the  widow  and 
the  two  infant  children,  the  title  to 
the  premises  vests  absolutely  in 
the  naturalized  brother,  to  the  ex- 
clusion of  the  other  brothers  and 
sisters.     (Leary  agt.  Leary,  ante, 
122.) 

2.  The  title  to  such  premises  does 
not  escheat  to  the  state,  and  the 
possession  thereof  for  twenty  years 
does  not  ripen  into  an  adverse  pos- 
session where  the  occupant  has 
been  an  alien  for  five  years  of  that 
time  and  not  entitled  to  hold  real 
estate.    (Id.) 


ALIMONY. 

1.  In  an  action  for  divorce,  a  mnculo 
the  jurisdiction  of  the  court  over 
the  subject-matter  of  the  action 
and  over  the  parties,  in  respect  to 
all  matters  involved  in  it,  termi- 
nates with  the  entry  of  final  judg- 
ment therein,  save  for  the  enforce- 
ment or  correction  of  the  judg- 
ment.    (Kamp  agt.  Kamp,  59  M. 
F.,212.) 

2.  Where  the  action  is  by  the  wife, 
her  claim  for  alimony  is  to  be 
determined    by  the    situation  of 
herself  and  husband  at  the  time 
of  making  the  decree.     If  no  pro- 
vision for  her  is  made  therein,  it 
is  to  be  presumed  that  the  court 
decided  adversely  to  her  claim  and 
the  decree  is  equally  final  as  if  such 
provision  had  been  made.    The 


court  has  no  power,  on  subsequent 
application  showing  circumstances 
thereafter  arising,  to  award  ali- 
mony. (Id.) 

3.  Where,  upon  such  an  application, 
an  order  is  made  granting  an  al- 
lowance for  alimony,  the  defend- 
ant, although  he  appeared  and  op- 
posed, is  not  limited  to  an  appeal 
from  the  oixler,  but  may,  when 
proceedings  are  being  taken  to 
collect  the  allowance,  move  at 
special  term  to  have  the  order  set 
aside  on  the  ground  of  want  of 
jurisdiction  (GKOVER  and  FOL- 
GER,  JJ. ,  dissenting).  (Id.) 


AMENDMENT. 

See  ACTION. 

People  agt.  Fields,  ante,  481. 

Of  complaint  —  when  not  allowed. 
(See  Weeks  agt.  Hoyt,  5  Hun,  347.) 

Of  complaint  in  action  under  chap- 
ter 49,  1875,  requiring  interest  of 
the  city  of  New  York  to  be  set 
up  therein  —  when  improperly 
ordered.  (See  People  agt.  Tweed,  5 
Hun,  353.) 

1.  Where  the  affidavit  that  no  an- 
swer or  demurrer  has  been  served, 
filed  with  the  clerk  for  the  pur- 
pose of  perfecting  a  judgment  by 
default,  is  properly  sworn  to  be- 
fore a  proper  officer  who  neglects 
to  sign  the  jurat,  and  the  omission 
is  not  discovered  until  after  the 
entry  of  judgment,  the  court  has 
power,  and  it  is  within  its  discre- 
tion, to  permit  the  officer  to  sign, 
nunc  pro  tune  (Code,  sec.  174);  and 
the  exercise  of  this  discretion  is 
not  reviewable  here.  (Fawcett 
agt.  Vary,  59  N.  Y.,  597.) 


ANSWER. 

1.  Where  an  answer  has  been  strick- 
en out  as  frivolous  and  judgment 
entered,  no  appeal  can  be  taken 
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from  the  order  striking  out  the 
answer  if  there  is  no  appeal  from 
the  judgment.  (Parker  agt. 
Warth,  ante,  20.) 

2.  Where,  in  an  action  brought  to 
rescind  a  contract,  on  the  ground 
of  fraud,  an  answer  is  interposed 
denying  each   and  every  allega- 
tion of  the  complaint,  held,  that 
the  defendant  can    give  no  evi- 
dence except  such  as  tends  to  dis- 
prove the  allegations  of  the  com- 
plaint; and  it  is  error  to  allow 
him  to  introduce  the  record  of  a 
judgment  showing  a  former  suit 
for  the  recovery  of  damages  for 
the  fraud  alleged  in  the  complaint. 
(Dalrymple  agt.  Hunt,  5  Han,  111.) 

3.  Where  defendants  in  their  answer 
"  say  that  they  have  no  knowledge 
or  information  sufficient  to  form 
a  belief,"  &c.,  and  "  aver  the  truth 
to  be  that  they  are  entirely  igno- 
rant and  uninformed,   and  have 
not  any  knowledge  or  information 
sufficient  to  form  a  belief,"  &c., 
the  answer  is  sufficient  hi  form  to 
put  in  issue  the  facts  so  denied. 
(Meehan  agt.  Harlem  Savings  Bank, 
5  Hun,  439.) 

4.  In  an  action  on  a  bond,  the  com- 
plaint alleged  that,  by  the  terms 
of  the    bond,   damages    for    the 
breach  of  the  contract  referred  to 

•  in  it  were  duly  liquidated  at  $5,000. 
The  answer  denied  each  and 
every  allegation  in  the  complaint 
not  admitted.  It  admitted  the 
execution  of  a  bond,  with  the  con- 
dition mentioned  in  the  complaint. 
Held,  that  the  answer  put  in  issue 
the  allegation  of  the  complaint, 
that,  by  the  terms  of  the  bond,  the 
damages  were  liquidated  at  $5,000. 
( Walsh  agt.  Mehrback,  5  Hun,  448.) 

5.  Although,  under  section  352  of 
the  Code,  making  the  right  to  a 
new  trial  depend  on  the  amount 
of  the  claim  of  the  parties,  the 
defendant    may  take    an    undue 
advantage  by  setting  up  a  claim 
fictitious  ia  amount,  yet  the  county 
court  has  no  right  to  strike  out  the 
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answer,  or  part  of  the  answer, 
when  the  action  has  been  tried  in 
a  justice's  court  (Fuller  agt. 
Brierley,  36  Hrnc. ,  47).  The  plead- 
ings must  stand  as  they  were  in 
the  court  below,  because  upon 
them  depend  certain  rights  of  the 
parties  in  the  county  court. 
(Tlwmpson  agt.  Pine,  5  Hun,  647.) 

6.  A  verified  answer,  in  which  the 
defendant  avers  "that  he  has  no 
knowledge  or    information  suffi- 
cient to  form  a  belief  as  t«  the 
truth  of  any  of  the  allegations  in 
said  complaint  contained,"  cannot 
be  stricken  out  as  sham.    (Grocers' 
Bank  v.  WRorke,  6  Hun,  18.) 

7.  Section  247  of  the  Code,  author- 
izing the  court  to  order  judgment 
upon  a  frivolous  answer,  only  ap- 
plies to  cases  in  which  the  answer 
as  a  whole  is  frivolous,  and  not  in 
which  parts  are  frivolous  and  parts 
are  good.     (Id.) 

8.  An  answer  in  an  action    on    a 
promissory  note,  denying    "  that 
defendants  have  not  paid  the  said 
note,  or  any  part  thereof,  and  deny 
that   the  same  is  payable,"   and 
which  further  alleges  that  the  note 
was  given  "  for  too  great  a  sum, 
&c.,"  without  specifying  what  the 
amount  was,  is  frivolous.     (Manu- 
facturers' National  Bank  agt.  Rus- 
sell, 6  Hun,  375.) 

Denying  making  of  note  —  evidence 
showing  that  it  was  altered  after 
execution,  Jield  admissible  under. 
(See  Boomer  agt.  Koon,  6  Hun,  645.) 

New  matter  in.  (See  Johnson  agt. 
White,  6  Hun,  587.) 


APPEAL. 

1.  Where  an  answer  has  been 
stricken  out  as  frivolous  and  judg- 
ment entered,  no  appeal  can  be 
taken  from  the  order  striking  out 
the  answer  if  there  is  no  appeal 
from  the  judgment.  (Parker  agt. 
Warth.  ante,  20.) 
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2.  An   order  of   the  court  below, 
granting  or  refusing  a  bill  of  par- 
ticulars in  an  action,  is  purely  dis- 
cretionary   and    not    reviewable 
here.   (People  agt.  Tweed,  ante,  38.) 

3.  So,  also,  an  order  extending  or 
jefusing  to  extend  the  time  to  de- 
mur,   is    discretionary  with    the 
court  below,  and  is  not  reviewa- 
ble here.    (Id.) 

4.  If.a  charge  of  conspiracy  and  a 
charge  of  neglect  are  alleged  in  a 
complaint,  the  question  as  to  com- 
pelling an  election  between  them 
is  a  matter  of  discretion  of  the 
court  to  which  the  application  is 
addressed,    and    not    reviewable 
here.     (Id.) 

5.  It  should  be  entirely  clear  upon  a 
motion  to  the  court  to  compel  the 
plaintiff   to  make  his  complaint 
more  definite  and  certain  that  the 
pleading  is  insufficient,  before  the 
court  should  interfere,  and  unless 
such  is  plainly  the  case,  the  relief 
demanded' should  be  refused.  Suqh 
applications    are  addressed  very 
much  to  the  discretion  of  the  court 
below,  and  their  decision  at  gen- 
eral term  is  final,  and  no  appeal 
lies  to  this  court.    (Id.) 

6.  When,   upon  an  appeal  to  the 
court  of  appeals,  from  an  order  of 
the   general    term,    the  order  is 
affirmed  with  costs,  the  costs  of 
the  appeal  are  general  costs,  and 
are  to  be  adjusted  by  the  clerk. 
(Kelly  agt.  Plum,  ante,  236.) 

7.  Where  a  statute  (as  sections  20, 
21  of  title  9,  chapter  365  of  1865) 
simply  authorizes  an  appeal  to  be 
taken  from  an  ordinance  directing 
a    local    improvement,    and    the 
mpde  in  which  it  is  to  be  prose- 
cuted is  not  stated,  the  only  ques- 
tions that  can  be  raised  on  such 
appeal  are  such  as  relate  to  the 
jurisdiction  of  the  common  coun- 
cil and  the  regularity  of  their  pro- 
ceedings.   (Matter  of  Southworth, 
5  Hun,  55.) 


8.  In  such  case,  if  the  statute  does 
not  make  it  the  duty  of  the.  com- 
mon council  to  furnish  a  return 
or  the  papers  on  the  appeal,  the 
general  rule  requires  the  appellant 
to  furnish  them.    (Id.) 

9.  If  the  officer  having  charge  of 
the  papers  necessary  to  be  used 
on  appeal,  refuses  to  furnish  copies 
or  allow  them  to  be   made,  the 
court  has  power  to  compel  him  to 
do  so.     (Id.) 

10.  When  both  parties  appeal  from 
a  judgment  in  the  justice's  court, 
the  plaintiff  on  the  ground  that 
the  damages  awarded  by  the  jury 
were  too  small,  and  the  defendant 
on  the  ground  that  it  charged  him 
with  any  damages,  both  appeals 
should    be    heard    together    and 
judgment  and  costs  given  for  the 
appellant  showing  himself  in  the 
right  upon  his  appeal.     It  is  error 
to  have  the  appeals  heard  sepa- 
rately and  to  have  separate  judg- 
ments entered  thereon.    (Jones  agt. 
Owen,  5  Hun,  339.) 

11.  No  appeal    lies  from  an  order 
striking  out  an  answer  as  frivo- 
lous, and  directing  judgment  for 
the  plaintiff,  after  judgment  has 
been  entered  thereon.     If  the  de- 
fendant   desires     to    review    the 
order,  he  must  appeal  from  the 
judgment.      (Parker  agt.    Warth, 
5  Hun,  417.) 

12.  Upon  the  final  settlement  of  the 
plaintiff's  accounts,  the  expenses 
of  administration  and  accounting 
were  allowed  at  $652.55.     Upon 
an  appeal  from  the  decree  of  the 
surrogate,  the  itemSj  vouchers  and 
evidence  of  such  expenses  were 
not   returned,  but  the  surrogate 
certified  that  they  were  presented 
to  him  in  detail,  and  duly  verified, 
proved,  adjusted  and  allowed  by 
him  at  that  sum.     Held,  that  the 
court  was  precluded  by  the  return 
from  reviewing  such  expenses.    If 
the  respondents  desired  a  review 
thereof,  they  should  have  secured 
a  return  by  the  surrogate  of  all 
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the  facts  and  evidence  upon  which 
the  claim  was  allowed  by  him.  In 
the  absence  of  any  apparent  error, 
the  allowance  was  to  be  presumed 
correct.  (Hannahs  agt.  Hannahs, 
5  Hun,  644.) 

From  order  confirming  assessment  — 
what  considered  on.  (See  Matter 
of  Kingsbridge  Road,  5  Hun,  146.) 

Order  of  reference  to  ascertain  dam- 
ages caused  by  injunction  —  when 
objection  to  the  making  6"f  such 
order  can  be  raised  only  on  appeal 
from  the  order  itself.  (See  Lawton 
agt.  Green,  5  Hun,  157.) 

Power  of  general  term  to  pass  upon 
weight  of  conflicting  evidence  on 
trial  at  special  term.  (See  Parsons 
agt.  Brown,  5  Hun,  112.) 

Decree  for  maintenance  —  when 
should  be  reviewed  by  motion  for 
new  trial  instead  of  by  appeal. 
(See  Douglas  agt.  Douglas,  5  Hun, 
140.) 

General  finding — failure  to  ask 
specific  one  —  effect  on  appeal. 
(See  Simmons  agt.  Richardson,  5 
Hun,  177.) 

Decision  made  under  mistaken  be- 
lief as  to  power  —  reversed  on 
appeal.  (See  Pitkin  agt.  Cooley,  5 
Hun,  48.) 

Power  of  general  term  to  review 
findings  of  jury  on  trial  in  county 
court  of  an  action  commenced  in 
justice's  court.  (See  Quinn  agt. 
Weed,  5  Hun,  350.) 

Form  of  stipulation  prescribed  by 
the  court  as  a  condition  of  refusing 
an  order  of  reference  —  when  not 
reviewed.  (See  Me  Andrew  agt. 
Place,  5  Hun,  285.) 

Order  made  on  renewal  of  motion 
is  the  final  order,  and  alone  appeal- 
able. (See  Robbins  agt.  Ferris,  5 
Hun,  286.) 


Order  committing  person  for  con- 
tempt —  how  reviewed.  (See  Peo- 
ple ex  rel.'Woolf  agt.  Jacobs,  5  Hun, 
428.) 

From  justice's  court  —  county  court 
cannot  strike  out  answer.  (See 
Thompson  agt.  Pine,  5  Hun,  647.) 

13.  No  appeal  lies  directly  to  the  gen- 
eral term  from  an  order  made  at 
the  circuit  refusing  to  postpone 
the  trial  of  a  case.     The  remedy 
is  in  the  first  instance  by  non- 
enumerated    motion    at     special 
term.    (Martin  agt.  Hicks,  6  Hun, 
74.) 

14.  When  a  plaintiff,  having  leave  to 
discontinue  an  action    upon  the 
payment    of    defendant's    taxed 
costs  and  $100  extra  allowance, 
paid    the    costs  '  and    the     $100 
under  protest,  and  then  appealed 
from  so  much  of  the  order  as  al- 
lowed the  $100  extra  allowance : 
field,    that    plaintiff's   compliance 
with  the  condition  of  the  order 
was  a  waiver  of  the  right  of  ap- 
peal.    (Dambmann  agt.  tichulting, 
6  Hun,  29.) 

15.  Defendant  S.  moved  for  a  resale 
in  an  action  of  foreclosure,  which 
was  denied,  and  due  notice  of  the 
entry  of  the  order  was  served  upon 
him  by  plaintiff's  attorney.     Sub- 
sequently,  and  within    the  time 
allowed  by  .the  Code,  he  served  a 
notice  of  appeal  upon  the  attorney 
for  the  plaintiff,  but  not  upon  the 
attorney  for  the  purchasers.  Held, 
that  the    appeal    should  be  dis- 
missed,  on   the  ground  that  the 
proper    parties    had    not    been 
brought  before  the  court.  (Barnes 
agt.  Istoughton,  6  Hun,  254.) 

In  surrogate's  court  —  appeal  must 
be  taken  by  one  respondent  to  re- 
view questions  between  himself 
and  another  respondent.  (See  Ross 
agt.  Ross,  6  Hun,  80.) 

From  order  striking  out  an  answer 
as  frivolous  —  lies  to  general  term 
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and  court  of  appeals.    (/See  Lindon 
agt.  Beach,  6  Hun,  200.) 

From  judgment  of  county  court  to 
the  general  term,  will  not  lie  where 
the  action  originates  in  a  justice's 
court,  until  a  motion  for  a  new 
trial  has  first  been  made  in  the 
county  court  upon  a  case  and  ex- 
ceptions. (See  Tollman  agt.  Ameri- 
can Express  Co.,  6  Hun,  377.) 

16.  A  motion  for  reargument  will  not 
be  entertained,  unless  founded  on 
papers  clearly  showing  either  that 
some  question,  decisive  of  the  case 
and  duly  submitted  by  counsel, 
has  been  overlooked  by  the  court, 
or  that  the  decision  is  in  conflict 
with  an  express  statute  or  a  con- 
trolling decision  overlooked  by  the 
court,  or  to  which  its  attention 
was  not  drawn,  through  the  neg- 
lect or  inadvertence  of  counsel. 
(M.  Nat.  Bk.  agt.  Nat.  C.  Bk.,  59 
N.  T.,  67.) 

17.  It  seems,  that  a  usage  or  custom  S 
relied  upon,  as  giving  a  peculiar  ' 
and  technical  meaning  to  words 
and  phrases  used  in  a  commercial 
contract,  and  as  controlling  the 
interpretation  and  effect  of    the 
contract,  must  be  proved  and  de- 
termined as  a  question  of  fact  upon 
the  trial;  proof  of  it  cannot  be 
received    by  an    appellate    court 
having  only  jurisdiction  of  ques- 
tions of  law,  either  in  support  or 
in  impeachment  of  a  judgment. 
(Id.) 

18.  The  granting,  continuing  or  dis- 
solving of  a  temporary  injunction 
is  within  the  discretion  of  the  court 
of  original   jurisdiction,  and  its 
determination  cannot  be  reviewed 
here.     (Pfohl  agt.  Sampson,  59  N. 
F.,174.) 

19.  In  an  action  of  crim.  con.,  the  court 
of  original  jurisdiction  has  power 
to  require  plaintiff  to  furnish  de- 
fendant a  bill  of  particulars.    (Til- 
ton  agt.  Beecher,  59  N.  7.,  176.) 

20.  An  order,  therefore,  denying  an 
application  for  such  a  bill,  solely 


upon  the  ground  of  want  of  power, 
is  reviewable  in  this  court.    (Id.) 

21.  An  appeal  from  an  order  of  the 
special  term  of  the  city  court  of 
Brooklyn,  denying  a  motion  for  a 
bill  of  particulars,  on  the  ground 
of  want  of  power,  was  heard  at  a 
general  term  held  by  two  judges, 
and  they  disagreeing,  the   order 
was  affirmed  under  the  provision 
of  tire  act  relating  to  said  court  (sec. 
6,  chap.  470,  Laws  of  1870),  direct- 
ing an  affirmance  in  case  of  the 
non-concurrence  of  two  judges  for 
reversal.   Held  (ALLEN  and  GROV- 
ER,  JJ.,  dissenting),  that  the  pre- 
sumption did  not  attach  in  such 
case  that  the    general  term  had 
passed  upon  the  merits,  and  that 
the  order    was  reviewable  here. 
(IB,) 

22.  The  rule  that  a  party  cannot  ap- 
peal from  one  judge  to  another  of 
co-ordinate  jurisdiction  \>y  motion 
for  relief  from  an  order  or  judg- 
ment against  him,  does  not  apply 
where  the  court  was  without  juris 
diction  and  the  order  or  judgment 
void.    He  is  not  bound  to  appeal 
from  a  void  order  or  judgment, 
but  may  resist  it  and  assert  its  in- 
validity at  all  times  (GROVER  and 
FOLGER,  JJ.,  dissenting).    (Kamp 
agt.  Kamp,  59  N.  T.,  212.) 

23.  Leave  to  file  a  supplemental  an- 
swer  may   be    denied,   although 
the  defense  sought  to  be,  inter- 
posed be  strictly  legal,  where  in 
the  judgment  of  the  court,  laches 
or  fraud  is  shown,  or  it  appears 
that  injustice  will  be  wrought  by 
allowing  such  defense.     (HolyoJce 
agt.  Adams,  59  N.  T.,  233.) 

24.  Where  the  facts  disclosed  are  suf- 
ficient to  call  into  exercise  the  dis- 
cretionary power  of  the  court,  its 
determination  cannot  be  reviewed 
here.    (Id.) 

25.  It  is  proper  to  determine  in  a 
foreclosure  suit  a  controversy  be- 
tween plaintiff  and  the  mortgagor, 
as  to  the  right  of  the  latter  to  re- 
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move  an  erection  made  by  him  on 
the  land,  and  the  court  may  by  the 
judgment  in  the  action,  in  case  the 
right  is  established,  protect  it  by 
authorizing  the  removal  before  the 
sale,  or  providing  that  the  sale 
shall  be  subject  to  such  right. 
(Brown  agt.  K.  8.  0.  Co.,  59  N.  T., 
243.) 

26.  An  order,  therefore,  granting  a 
temporary  injunction   restraining 
such  removal,  is  not  a  final  deter- 
mination of  the  question;    it  is 
within  the  discretion  of  the  court 
of  original  jurisdiction  to  grant ; 
and  the  exercise  of  this  discretion 
cannot  be  reviewed  here.    (Id.) 

27.  Where,   in    an   equity   action, 
specific    questions    of    fact    are 
ordered   to  be  tried   by  a  jury 
(Code,  sec.  254),  and  their  Verdict  is 

.  produced  and  used  upon  the  trial 
of  the  action,  no  application  hav- 
ing been  made  to  set  it  aside,  the 
general  term  has  no  authority  to 
set  it  aside  and  order  a  new  trial, 
on  appeal  from  the  judgment. 
(Jackson  agt.  Andrews,  59  N.  T., 
244.) 

28.  The  fact  that  the  case  does  not 
contain  the  evidence  given  before 
the    jury  so  that  the  court  can 
determine  the  correctness  of  the 
verdict,  instead  of    furnishing  a 
reason  for  setting  it  aside,  requires 
the  court  to  presume  that  it  was 
correct.     (Id.) 

29.  There  is  no  analogy  between  such 
a  case  and  that  of  a  special  verdict 
as  in  the  latter,  if  all  the  essential 
facts    are    not    passed    upon,   no 
other  mode  of  determining  them 
is  provided,  while  in  the  former 
the  remaining  issues  may  be  tried 
by  the  court.    (Id.) 

30.  If  the  verdict  contains  all  the 
facts  entitling  plaintiff  to  the  re- 
lief sought,  and  the  special  term 
errs  in  not  giving  judgment  to 
that    effect,    the     general     term 
should  reverse  the  judgment  and 
award  the  proper  one  ;  not  direct 
a  new  trial.     (Id.) 


31.  Where  the  allegations  of  a  com- 
plaint are  admitted  by  the  answer, 
and  it  is  assumed,  upon  the  trial 
of  the  action,  that  the  facts  stated 
in  the  complaint  constitute  a  cause 
of    action,    no    objection    being 
taken  by  the  defendant,  or  the 
attention  of  the  court  called  in 
any  manner  to  any  defect  therein, 
it  is  to  be  assumed  that  defend- 
ant conceded  his  liability,  and  the 
objection  cannot  be  taken  in  this 
court  for  the  first  time,  that  the 
facts  stated  do  not  constitute  a 
cause  of  action.     (Hofheimer  agt. 
Campbell,  59  Jf.  T.,  269.) 

32.  It   seems,    that    a    commission 
rogatory  for  taking  the  testimony 
of  witnesses  residing  in  a  foreign 
country  is  proper  where,  on  ac- 
count of  the  laws  of  the  country, 
the  evidence  can  be  produced  in 
no  other  way.   (Anonymous,  59  N. 
T.,  313.) 

33.  But  whether  the  circumstances 
of  a  case  are  such  as  to  require 
the  exercise  of  this  power,  is  for 
the  court  of  original  jurisdiction 
to  determine.     It  is  a  question  of 
discretion,  and  the  determination 
thereof  cannot  be  reviewed  here. 
(Id.) 

34.  When  evidence  offered  is   ob- 
jected to  and  excluded    upon  a 
specific  ground,  the  party  object- 
ing must  be  confined  thereto,  and 
cannot  rely  upon  another  defect 
upon  appeal  unless  it  be  one  that 
could  not,  in  any  manner,  have 
been    remedied    upon    the    trial. 
(Gary  agt.  White,  59  N.  T.,  336.) . 

35.  Defendant  moved  in  1871,   to 
dismiss  the    appeal  herein  upon 
the  ground  that  the  original  plain- 
tiff, F.,  had  agreed  that  the  appeal 
be  discontinued,  had  written   to 
his  attorney  to  that  effect,    and 
had  signed  a  written  stipulation 
that  the  appeal  be  dismissed.  The 
motion  was    opposed    upon  affi- 
davits tending  to  show  that  the 
stipulation  was  obtained  by  undue 
influence.     The  court  denied  the 
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motion,  but  without  prejudice  to 
the  right  to  renew.  No  further 
steps  were  taken  in  the  cause 
until  November,  1873,  when,  F. 
having  died,  the  present  plaintiffs 
were  substituted  and  the  appeal 
was  noticed  for  argument.  In 
January,  1874,  the  motion  to  dis- 
miss was  renewed.  Held  (CHURCH, 
Oh.  J.,  ALLEN  and  FOLGER,  JJ., 
dissenting),  that  under  the  peculiar 
circumstances  the  delay  in  renew- 
ing the  motion  would  not  be  con- 
sidered as  laches,  justifying  a  re- 
fusal to  entertain  it ;  but  the  evi- 
dence on  the  question  of  undue 
influence  being  conflicting,  ordered 
that  proceedings  on  the  appeal  be 
stayed  to  enable  plaintiffs  to  bring 
an  action  to  set  aside  the  stipula- 
tion. (Hill  agt.  Hermans,  59  N. 
F.,396.) 

36.  Where  an  application  is  made  to 
the  supreme  court  by  one  attor- 
ney to  disbar  another,  the  court, 
by  virtue  of  its  authority  over  the 
conduct  of  its  attorneys,  has  power, 
independent  of  the    Code,  upon 
determining  that  the  proceedings 
were  instituted  in  bad  faith  to  or- 
der the  disbursements  and  costs  of 
motion  to  be  paid  by  the  appli- 
cant, and  its  decision  is  not  review- 
able  here.    (In  re  Kelly,  59  If.  Y., 
595.) 

37.  A  person  against  whom  a  judg- 
ment by  default,  regular  on  its 
face,  has  been  taken,  but  who  was 
not,  in  fact,  served  with  the  sum- 
mons, has  a  legal  right  to  have 
the  judgment  vacated;  and  an  or- 
der denying  that  right  is  appeal- 
able to  this  court.     (White  agt. 
Coulter,  59  N.  Y.,  C29.)       • 

38.  It  is  not,  however,  every  deci- 
sion of  the  court  below,  on  a  mo- 
tion where  the  regularity  of  the 
proceedings  upon  which  a  judg- 
ment was    founded  is    involved, 
which  is  reviewable  here.     Irreg- 
ularities may  have  been  waived 
or  cured  by  the  laches  of  the  party 
complaining ;  and  whether  or  not 
they  have  been  thus  obviated,  is  a 


question  not  only  involving  the 
discretion  of  the  court  below,  but 
may  involve  the  determination  of 
controverted  facts;  in  which  case, 
the  decision  below  is  not  review- 
able.  (Id.) 

39.  One  who  has  entered  a  judg- 
ment, part  of  which  is  in  his  fa- 
vor, and  an  independent  part  not, 
and  has  resisted  an  appeal  taken 
by  the  other  party,  and  upon  af- 
firmance   in    this,  court  and  the 
sending  down  of    the  remittitur 
has  caused  the  decision  here  to  be 
made  the  judgment  of  the  court 
below,  cannot    thereafter  appeal 
from   the  whole  judgment.      By 
these  acts  of  election  he  waives 
his  right  to  appeal,  although  the 
time    therefor    has  not    expired. 
(Genet  agt.  Davenport,  59  N.    Y., 
648.) 

40.  Where  a  party  in  possession  of 
mortgaged    premises,    sold    upon 
foreclosure  sale,  resists  the  claim 
of    the    purchaser    to  immediate 
possession    upon  some    claim  of 
right,  independent    of    and  con- 
sistent with    the   judgment,    the 
determination    of     the     question 
whether  a  writ  of  assistance  will 
be  issued,  or  the  party  in  posses- 
sion allowed  to  retain  possession 
and  the  purchaser  be  driven  to  his 
action,  does  not  affect  a  substan- 
tial right;  it  is  addressed  to  the 
discretion  of  the  court  having  ju- 
risdiction to  issue  the  process,  and 
its  decision    cannot  be  reviewed 
here  (GROVER  and  RAPALLO,  JJ., 
dissenting).     (Wilbor  agt.  Danolds, 
5QN.  F.,657.) 

41.  Where  a  verdict  is  taken,  sub- 
ject to  the  opinion  of  the  court  at 
general    term,  the    judgment    of 
the  general  term  thereon  cannot 
be  reviewed  in  this  court  unless  a 
statement  of  the  facts  and  conclu- 
sions of  law  is  prepared  and  filed 
with  the    judgment  roll  as  pre- 
scribed   by  the    Code   (sec.   333). 
(Reinmiller  agt.  Skidmore,  59  N.  Y., 
661.) 
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42.  "When  in  an  action  tried  by  a  jury 
a  motion  is  made  for  a  new  trial 
on  a  case,  or  the  judge's  minutes, 
and  from  the  order  thereon  an  ap- 
peal is  taken  to  the  general  term, 
so  that  the  questions  of  fact  are 
there  presented,  as  well  as  ques- 
tions of  law,  if  there  is  any  con- 
flict in  the  evidence,  an  order  of 
the  general  term  granting  a  new 
trial  will  not  be  reviewed  here, 
unless  it  states  that  the  motion  for 
a  new  trial  on  the  evidence  was 
denied,   and  thus  shows  on  the 
record  that    it  was    granted    on 
the  exceptions  only.  (Courtney  agt. 
Baker,  60  N.  Y.,  I.) 

43.  Where  a  decree  in  a  partition  suit 
awards  costs,  a  notice  of  judgment 
served  prior  to  the  taxation  and 
entry  of  the  costs  does  not  limit 
the  time  for  appeal.  (Thurber  agt. 
Chambers,  GO  IT.  F.,29.) 

44.  A  certified  copy  with  a  notice  of 
the  entry  of   such  a  decree  was 
served,   and  thereafter  the  costs 
taxed  and  entered.     Defendants 
served  a  notice  of  appeal  more 
than  thirty  clays  after  service  of 
copy    decree,     which    plaintiffs' 
counsel  refused  to  accept.     The 
general  term,  on  motion,  ordered 
that  plaintiffs  accept  notice  of  ap- 
peal, and  that  the  same    stand. 
Held,   that  said  order,   although 
perhaps  unnecessary,  affected  no 
substantial    right,   and    was    not 
appealable.     (Id.) 

45.  A  writ  of  prohibition  from "  the 
supreme  court  cannot   affect  the 
practice  or   jurisdiction   of   this 
court,  or  the  rights  of  parties  to 
its  process  and  a  hearing  thereon. 
Any  question  as  to  its  jurisdiction, 
the  rights  of  parties  to  appeal  or 
the  validity  of  an  appeal,  is  for 
the    court    alone    to    determine. 
(Thomson  agt.  Tracey,  60  N.   Y., 
31.) 

46.  In  a  contested  will  case,  the  will* 
was  admitted  to  probate  by  the 
surrogate ;    after  appeal  from  his 
decree,  letters  were  issued  to  the 


executors;  upon  appeal  to  this 
court  the  decree  of  the  surrogate 
was  reversed.  A  writ  of  prohibi- 
tion was  thereafter  issued,  directed 
to  the  surrogate  and  executors, 
which,  by  its  terms,  enjoined  the 
executors  from  acting  in  any  way 
as  such.  Held,  that  such  writ  was 
not  effectual  to  prevent  the  exec- 
utors from  prosecuting  an  appeal 
to  this  court  from  a  judgment 
against  them,  in  their  representa- 
tive capacity,  or  to  restrain  their 
action  in  regard  to  such  appeal. 
(Id.) 

47.  Proceedings  upon  such  an  appeal 
will  not  be  stayed  upon  the  appli- 
cation of  one  not  a  party  to  the 
action,  who  claims  an  interest  in 
the  estate,  upon  allegations  of  bad 
faith  on  the  part  of  the  executors 
and  of   collusion  with  the  other 
party  with  a  view  to  an  affirmance 
of  the  judgment.  Equity  has  juris- 
diction and  power  to  redress  frauds 
in  judicial  proceedings,  but  this 
court  has  no  authority  upon  such 
allegations  to  arrest  proceedings 
and  refuse  the  parties  a  hearing. 
(Id.) 

48.  As  to  the  right  of  the  moving 
party  to  be  heard  upon  such  an 
application,  qucere.    {Id.) 

49.  By  supplemental  answer  defend- 
ants set  up  the  facts  and  presented 
the  question  as  to  the  effect  of  the 
reversal  of  the  decree  of  the  surro- 
gate upon  their  authority  to  act, 
and  as  to  the  right  to  bring  an 
action  against  them.     The  referee 
found  the  facts,  but  held  that  the 
action  could   be    maintained,    to 
which  defendants  excepted.    On 
motion  by  such    third  party  to 
strike  the  cause  from  the  calendar 
on  the  ground  of    the   want  of 
authority  in  the  executors  to  ap- 
peal, held,  that  as  the  question  of 
the  authority    of    the    executors 
must  be  made  and  decided  upon 
the  appeal,  it  could  not  be  disposed 
of  upon  such  motion ;    that  the 
parties,   especially    the    plaintiff, 
were  entitled  to  a  hearing  of  the 
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appeal,  and  could  not  be  fore- 
closed by  a  collateral  proceeding. 
(Id.) 

50.  A  judgment  in  an  action  for  tort 
against  a  non-resident,  where  sum- 
mons was  served  by  publication, 
was.  perfected    in    the    ordinary 
form  upon  an  assessment  for  dam- 
ages by  a  sheriff's   jury.     Upon 
motion  of  defendant  the  judgment 
was  amended  by  inserting  a  state- 
ment that  the  defendant  "was  a 
non-resident  upon  whom  no  per- 
sonal service  was  made,  but  who 
had    property    within    the    state 
liable  to  attachment."    The  order 
thereon  was  affirmed  on  appeal  to 
the    general    term.       On    appeal 
from  the  order  of  general  term, 
held,  that  the  amendment  did  not 
change  the  character  or  force  of 
the    judgment ;    that    this    court 
could  not,  upon  such  an  appeal, 
determine  the  validity  of  the  judg- 
ment, or  whether  it  could  be  en- 
forced against    any    property  of 
defendant  in  the  state  ;    appeal 
therefore  dismissed.    (Bartktt  agt. 
McNeil,  60  .ZV.  F.,  53.) 

51.  It  seems,  that  where  a  disputed 
claim  against  the  estate  of  a  de- 
ceased person  is  referred,  pursuant 
to  the  statute  (2  R.  S. ,  89,  sec.  86),  to 
preserve  the  right   to  a   review 
upon  appeal  from  a  judgment  en- 
tered upon  the  report  of  the  ref- 
eree, the    party    aggrieved  must 
move    at   special    term,   upon   a 
case  or  otherwise,  to  set  aside  the 
report  or  for  a  new  trial,  or  must 
appear  and  oppose  the  confirma- 
tion and  take  the  proper  excep- 
tions.    (Smith  agt.  Velie,  60  N.  Y., 
106.) 

52.  Notice  of  an  order,  given  before 
the  entry  thereof,  is  ineffectual  to 
limit   the  time  for  appeal  (Code, 
sec.  327).    No  appeal  can  be  taken 
until  such  entry,  as  notice  of  ap- 
peal must    be   served    upon  the 
clerk  with  whom  it  is  entered,  and 
the   party   desiring   to  limit  the 
time  for  appeal  should  notify  the 
opposite  party  with  what  clerk  it 


is  entered.     (In  re  2f.  Y.  C.  and  H. 
E.  R.  R.  Co.,  60 N.  Y.,  112.) 

53.  A  party  undertaking  to  limit  the 
time  for  appealing  is  held  to  strict 
practice.     (Id.) 

54.  A  general  term  order  dismissing 
an  appeal  on  the  ground  that  no- 
tice was  served  too  late  is  appeal- 
able to  this  court.     (Id.) 

55.  An    order   appointing  commis- 
sioners in  proceedings  by  a  rail- 
road company  under  the  general 
railroad  act    to    acquire  title  to 
lands  situate   in   C.  county,  was 
granted  in  the  county  of  M.,  Oc- 
tober 30,  1873.    On  the  sixth  of 
November  a  copy  of  the  order  was 
served  by  mail  on  the  attorney 
for  the  landowners.    The    latter 
served  notice  of  appeal  May  14, 
1874,  stating  therein  that  the  order 
was  entered  November  11,  1873. 
A  motion  to  dismiss  the  appeal 
was   made  upon   the  notice  and 
other  papers.     No  other  proof  of 
the  time  of  entry  of  the  order  ap- 
peared.    Before   the  appeal  was 
taken    the    commissioners    made 
their  report.     A  copy  thereof  re- 
citing the  granting  of  the   order 
was    served   on  the  owner,  who 
appeared  and  opposed  the  con- 
firmation  thereof.     An   order  of 
confirmation  was  made,  but  the 
owner  did  not  accept  the  compen- 
sation awarded.     The  appeal  was 
dismissed  by  the    general    term. 
Held,  error;  that  there  was  no  ser- 
vice of  notice  of  the  order  suffi- 
cient to  limit  the  time  of  appeal, 
and  that  the  appearance  of  the 
appellant,  in    opposition    to    the 
confirmation  of   the  report,  was 
not  a  waiver  of  the  right  of  appeal. 
(Id.) 

56.  It  is  only  where  a  party  accepts 
some  benefit  under  an  order  that 
he  waives    his    right    to    appeal 
therefrom.    (Id.) 

57.  As  the  act  (chap.  322,  Laws  of 
1874)  prohibiting  appeals    there- 
after to  the  court,  in  cases  involv- 
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ing  less  than  $500,  did  not  specify 
when  it  should  take  effect,  it  was 
controlled  by  the  provision  of  the 
Revised  Statutes  (1  #.£,157,  sec.12), 
providing  that,  unless  a  different 
time  be  prescribed  therein,  every 
law  shall  take  effect  on  the  twen- 
tieth day  after  its  passage.  (Krom 
agt.  Levy,  60  N.  F,  126.) 

58.  Accordingly,  field,  that  as  said 
act  was  passed  May  second,  it  took 
effect    May    twenty-second,    and 
that  an  appeal  perfected  on  that 
day  was  taken  after  its  going  into 
effect  and  was   governed   by  it. 
(Id.) 

59.  An    order    reviving    an    action 
against  the  representatives  of   a 
deceased  defendant,  sued  jointly 
with    others,    is  not    reviewable 
here.    (Arthur  agt.    Griswold,  60 
N.  F,  143.) 

60.  If  the  cause  of  action  does  not 
survive  against  said  representatives 
that  objection  is  available  on  the 
trial;   if  it  survive,  but  a   joint 
judgment     cannot     be    rendered 
against    them    and  the    surviving 
defendants,  a  separate  judgment 
may  be  rendered  or  the  court  may 
direct  plaintiff  to  proceed  sepa- 
rately against  each  class  of  defend- 
ants.    The  order    therefore  does 

.    not  affect  a  substantial  right.  (Id.) 

61.  Where  an  action  is  against  two 
defendants    whose    liabilities  are 
separate  and  distinct,  or  is  upon 
two  distinct  subjects-matter,  and  a 
several  judgment  is  rendered  in 
favor  of  one  defendant  and  against 
the  other,  or  in  favor  of  plaintiff 
as    to    one     subject-matter    and 
against  him  as  to  the  other,  the 
fact    that    an    appeal    has    been 
brought  by  the  unsuccessful  de- 
fendant from  the  judgment  against 
him  and  has  been  determined  by 
the  appellate  court,  while  it  estops 
plaintiff    from    questioning    that 
portion  of  the  judgment,  does  not 
preclude  him  from  appealing  from 
the  residue.  (Genet  agt.  Davenport, 
60  .ZV.  Y.,  194.) 

VOL.  L  68 


62.  The     fact    that    two    or    more 
several    judgments,   entirely  dis- 
connected   are    includ'ed    in    the 
same  record,  does  not  deprive  the 

•  parties  of  the  right  to  appeal  from 
either  within  the  time  limited  by 
law.  Nor  does  the  determination 
of  a  prior  appeal  from  one  of  the 
judgments  prevent  an  appeal  from 
another.  (Id.) 

63.  An  order  denying  a  motion  for 
a  new  trial  is  not  brought  before 
the  general  term  by,  and   is  not 
reviewable  on,  appeal  from  a  judg- 
ment, as  an  intermediate  order  in- 
volving the  merits,  and  necessarily 
affecting  the  judgment  (Code,  sec. 
11,  sub.  2)  ;  a  review  of  the  facts 
can  only  be  there  had  on  appeal 
from  the  order.  (Thurber  agt.  H. 
B.,  M.  andF.  R  B.  Co.,  GO  N.  F, 
324.) 

64.  An  application  to    set    aside  a 
judicial  sale  is  addressed  to  the 
discretion  of    the  court,  and  its 
order  thereon  is  not    reviewable. 
here.  (Hale  agt.  Clauson,  60  .ZV".  F, 
339.) 

65.  The  provisions  of  the  Code  re- 
quiring different  causes  of  action 
joined  in  a  complaint  to  be  separ- 
ately stated  (sec.  140),  and  the  rule 
(25)  requiring  them  to  be  separately 
numbered,  relate  simply  to  ques- 
tions of  practice  over  wbich  th,e 
court  below  has  control;  the  right 
is  merely  formal  not  substantial. 
(Goldberg agt.  Utley, 60  N.  F.,427.) 

66.  An  order,  therefore,  denying  the 
right  is  not  reviewable  here.    (Id.) 

67.  In  an  action  upon  two  promis- 
sory  notes,    defendants-  pleaded, 
among  other  things,  the  statute  of 
limitations.     Upon  the    trial  the 
question  was  not  raised,  and  no 
exception  was  taken  in  reference 
to  it.     Held,  that  as  the  objection, 
if  it  had  been  raised  upon  the 
trial,  might  have  been  obviated  by 
proof  of  a  renewal  of  the  notes 
or  a  waiver  of   the  statute,  the 
question  could  not  be  raised  upon 
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appeal.    (Osgood  agt.  Toole,  60  N. 
F.,475). 

8.  An  objection  cannot  be  taken 
for  the  first  time  upon  appeal 
which  might  have  been  obviated 
if  raised  below  ;  it  must  appear 
that  no  possible  answer  could  have 
been  made  to  it.  (Id.) 


APPEARANCE. 

,  A  party  to  a  suit  brought  for  the 
foreclosure  of  a  mortgage  may 
serve  a  notice  of  appearance  at 
any  stage  of  the  action  (e.  g.,  after 
entry  of  judgment),  and  is  then 
entitled  to  notice  of  all  subsequent 
proceedings.  (Martine  agt.  Lowen 
stein,  6  Hun,  225.) 


APPOINTMENT  TO  OFFICE. 

1.  No  deed  or  writing  is  requisite  to 
give  validity  to  an  appointment 
to  an  office  in  this  state,  unless  the 
statute  prescribes  that  formality; 
but  an  appointment  by  parol  is 
valid.  (People  ex  rel.  Babcock  agt. 
Murray,  5  Hun,  42.) 


ARBITRATION. 

1,  No  judgment  can  be  entered  upon 
the  award  of  an  arbitrator,  where 
the    instrument,     submitting    the 
'differences  between  the  parties  to 
arbitration,  is  not  attested  by  a 
subscribing  witness.   (Ocean  House 
Corporation  agt.  GMppu,  5  Hun, 
419.) 

2.  The  parties  to  this  action  sub- 
mitted to  arbitration  the  question, 
whether  or  not  the  defendant  had 
made  a  verbal  agreement  with  the 
plaintiff  not  to  engage  in  the  retail 
trade  in  boots  and  shoes.     The 
award  was,  that  the  defendant  did 
verbally  agree  with  the  plaintiff 
not  to  enter  into  the  retail  trade 
in  boots  and  shoes  again,  in  Addi- 
son,  during  the  time  that  the  plain- 


tiff was  engaged  in  such  trade. 
Held,  that  the  award  was  not 
authorized  by  the  submission,  and 
was  void.  (Curtis  agt.  Gokey,  5 
Hun,  555.) 

3.  Although  the  weight  of  authority 
may  be  in  favor  of  the  rule,  that 
one  partner  cannot  bind  his  co- 
partner by  a  submission  to  arbi- 
tration, yet  any  manner  of  actual 
authority  given  by  one  partner  to 
his  copartner,  will  be  sufficient  to 
bind  the  firm.  It  is  enough,  what- 
ever its  form,  if  it  contain  a  dis- 
tinct expression  of  the  intent  to 
allow  the  partner  acting,  to  do  it 
for  him.  The  non-signing  partner, 
by  consenting  to  and  authorizing 
the  signing  of  the  other,  and  by 
subsequently  ratifying  the  deed 
thus  done  by  acts  and  words,  ren- 
ders the  submission  valid.  (Pierce 
agt.  Morrison,  6  Hun,  235.) 


ARBITRATORS. 

1.  It  will  be  presumed  that  the  arbi- 
trators have  acted  within  the  terms 
of  the  submission,  unless  the  con- 
trary appears.  (Pierce  agt.  Morri- 
son, 6  Hun,  235.) 


ARREST. 

1.  Whether  a  defendant  can  be  held 
to  bail  in  a  second  action  com- 
menced for  the  same  cause  of  a 
previous  action    discontinued,    is 
not  a  matter  of  legal  right,  but  is 
to   be  determined   upon  circum- 
stances.    When  the  second  action 
is  vexatious,  the  general  rule  is 
that  the  defendant  shall  not  again 
be  arrested,  otherwise  he  may  be. 
(People  agt.  Tweed,  ante,  26.) 

2.  It  has  been  decided  by  this  court 
that  an  order  of  arrest  and  attach- 
ment may  be  had  in  the  same  ac- 
tion,  and-  that  it  is  discretionary 
with  the  court  below  to  determine 
when  both  remedies  may  be  re- 
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sorted  to.     Being  discretionary,  it 
is  not  reviewable  here.     (Id.) 

3.  The     question,      whether      the 
amount  of  bail  in  any  case  is  ex- 
cessive, is  clearly  a  question  of 
discretion  with  the  court  below, 
and  not  reviewable  here.     (Id.) 

4.  In  an  Action  upon  contract  be- 
tween principals  and  agent  and 
judgment     rendered     for     debt 
against  the  agent  in  another  state, 
the  plaintiffs  are  entitled  to  an  or- 
der of  arrest  against  the  defendant 
where  the  moneys,  for  which  the 
action  was  brought,  were  received 
by  him  in  a  fiduciary  capacity  in 
an  action  brought  here  upon  their 
judgment.      (FeUows    agi.     Cook, 
ante,  95.) 

5.  A  motion  to  vacate  an  order  of 
arrest  before  it  is  served,  and  be- 
fore the  service  of  the  summons 
and  complaint  on  the  defendant, 
founded  upon  a  single    affidavit 
only,   that  the    plaintiff   has   no 
cause  of  action  and  that  the  bail 
is  excessive,  is  premature.     (Ged- 

Haas,  ante,  310.) 


6.  Such  an  application  cannot  be 
helped  out  by  the  aid  of  section 
324  of  the  Code,  as  that  section  is 
found  in  the  chapter  on  appeals, 
and  relates  to  that  subject  without 
any  reference  to  the  subject  of 
arrest.    (Id.) 

7.  In  an  action  for  seduction   the 
defendant  may  be  arrested,  under 
the  first  subdivision  of  section  179 
of  the  Code,  "  for  an  injury  to  the 
person."    (Steinberg    agt.  Lasker, 
ante,  432.) 

8.  When  proceedings  are  taken,  in 
pursuance  of  the  provisions  of  part 
2,  chapter  5,  title  1,  article  5,  of  the 
Revised  Statutes,  for  the  release  of 
a  person  from  liability  to  arrest  for 
debt,  unless  the  papers  are  filed 
in  the  proper  clerk's  office  within 
the  three  months   prescribed  by 
statute,  an  execution  against  his 
person  is  rightfully  issued.     After 


the  expiration  of  such  three 
months  and  before  the  filing  of 
the  papers,  if,  on  execution  issued, 
his  person  is  not  found  by  the 
sheriff  or  surrendered  by  his  bail, 
the  bail  are  liable  for  a  breach  of 
the  condition  of  their  undertaking. 
If  the  papers  are  not  filed  within 
three  months,  the  discharge  be- 
comes operative  only  from  the 
time  of  filing,  and  has  no  retro- 
spective effect.  (Mills  agt.  Hildreth, 
5  Hun,  364.) 

9.  Where  a  party  applies  for  the  dis- 
charge of  an  order  of  arrest  or  the 
reduction  of  his  bail,  and  does  not 
deny  the  facts  on  which  the  order 
was    granted,  a    presumption    is 
raised  that  such  facts  are    true. 
(People  agt.  Tweed,  5  Hun,  382.) 

10.  Both  an  order  of  arrest  and  an 
attachment  may  be  simultaneously 
pursued  so  far  as  to  secure  a  proba- 
ble satisfaction  of  the  plaintiff's 
demand,  but    the  arrest    of    the 
defendant  and  seizure  of  his  prop- 
erty to  the  full  amount  of  plain- 
tiffs    claim    will    not    both    be 
allowed.    (Id.) 

11.  A  person  may  be  arrested  in  a 
second  action  for  the  same  cause 
by  the  same  plaintiff,  if  the  plain- 
tiff has  been  non  pressed  in  the 
former  action,  or  such  action  has 
been  discontinued  and  the  second 
arrest  is  not  vexatious.    (Id.) 

12.  The   purpose  of  the  law  is  to 
afford  the  defendant  his  liberty  on 
giving  bail  which  will  be  sufficient 
to    render    it  reasonably  certain 
that  he  can  be  found  to  be  taken 
in  execution,  and  if  he  cannot  be, 
that  his  sureties  may  be  compelled 
to  pay  the  amount  of  the  execu- 
tion.    The  latter  end  can  be  ac- 
complished only  by  making  the 
amount  of  the  bail  equal  to  the 
amount  for  which  judgment  may 
finally  be  recovered.     (Id.) 

13.  Where  an  application  is  made  by 
sureties  to  an  undertaking  upon 
arrest,  after  suit  brought  against 
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them,  to  exonerate  themselves 
from  liability,  the  surrender  must 
be  made  under  the  Revised  Stat- 
utes. (Stark  agt.  Hemstead,  6  Hun, 
'  301.) 

14.  It  is  the  intention  of  section  179 
of  the  Code  to  exempt  females 
from  arrest  in  all  cases,    except 
where  the  injuries  specified  in  the 
Code   are  affirmative^  shown  to 
be  willful,  and  to  make  them  sub- 
ject to  arrest  when  the  injury  is  at- 
tended with  that  element.  (Duncan 
agt.  Katen,  6  Hun,  1.) 

15.  Any  disturbance  of  the  right  of 
the  owner  of  an  article  to  have, 
use  and  enjoy   it  securely,   and 
without  molestation,  is  an  injury 
for  which  the  law  gives  an  action, 
irrespective    of    any    damage    to 
the    thing    itself,    in    which    the 
right  of  property  exists.     Accord- 
ingly,   where    the    defendant,    a 
female,  persuaded  and  induced  a 
clerk,  in  the  employ  of  the  plain- 
tiffs, to  take  from*  them  certain 
gold  certificates  and  deliver  the 
same  to  her,  which  she  willfully 
converted  or  concealed  from  the 
plaintiffs  :  Jield,  that  she  was  guilty 
of  a  willful  injury  to  their  prop- 
erty, and  was  liable  to  arrest  under 
section  179  of  the  Code.     (Id.) 

16.  The  complaint  in  this  action  al- 
leged   that    the  defendants  were 
auctioneers,   and  as   such   "sold 
and  delivered,  for  the  account  of 
the  plaintiff,  divers  pieces  of  furni- 
ture ; "  that  they  "  received  for  the 

•  account  and  benefit  of  the  plain- 
tiff, in  their  capacity  of  auctioneers, 
the  sum  of  $271.78,  and  that  there 
remains  due  and  owing  from  the 
defendants  to  the  plaintiff  the  sum 
of  $210.67,  with  the  interest  from 
26th  April,  1872,  and  which  said 
sum  hath  been  often  demanded 
but  refused."  Judgment  having 
been  entered  by  default,  an  execu- 
tion against  the  person  was  issued, 
no  order  of  arrest  having  been 
made  in  the  action.  Held,  that  the 
execution  was  properly  set  aside ; 
that  it  did  not  appear  from  the 


complaint  that  it  was  the  duty  of 
the  defendant  to  pay  over  the 
identical  money  received,  but  sim- 
ply that  he  had  received  a  certain 
sum  of  money,  on  account  of  the 
plaintiff,  which  he  could  pay  with 
any  funds,  subject  to  his  use  and 
control.  (Moranye  agt.  Waldron, 
6  Hun,  529.) 

* 

17.  To  render  a  person  liable  to  ar- 
'rest,  under  subdivision  2  of  section 

179  relating  to  money  received  in 
a  fiduciary  capacity,  the  identical 
money  received  must  be  the  prop- 
erty of  the  creditor.  (Id.) 

18.  In  the  absence  of  an  express  treaty 
stipulation,  there  is  no  implied  ob- 
ligation binding  upon  and  enforc- 
ible  by  the  state  courts,  not  to  de- 
tain an  extradited  person  brought 
within   their  jurisdiction  for  any 
act,  criminal  or  civil,  committed 
prior  to  the  extradition,  except  the 
crime  specified  in  the  proceedings 
under1  which  he  was  surrendered 
(GROVER  and  FOLGER,   JJ.,  dis- 
senting).   (Adriance  agt.  Lagrave, 
59  2f.  Y.,  110.) 

19.  He  may  be  detained  by  arrest  un- 
der a  civil  process ;  and  it  is  not 
for  him  to  raise  the  question  that 
the  offence  with  which  he   was 
charged  in  the  extradition  proceed- 
ings was  not  within  the  treaty  be- 
tween our  own  and  the  govern- 
ment from  whose  territory  he  was 
taken,  or  that  the  latter  govern- 
ment was  deceived  and  defrauded. 
The  question  of  good  faith  is  for 
the    two    governments.       While 
parties  participating  in  procuring 
the  defendant  to  be  brought  by 
the  extradition  proceedings  within 
the  jurisdiction  of  the  court,  in 
bad  faith,  for  the  purpose  of  ar- 
resting him  on  civil  process,  may 
not  receive   an    advantage   from 
their  wrongful  acts,  this  rule  does 
not  apply  to  persons  not  concerned 
therein.    (Id.) 

20.  The  liability  imposed  by  section 
201  of  the  Code  upon  a  sheriff  after 
the  arrest  of  a  defendant,  if  bail  be 


NEW  YORK  PRACTICE  REPORTS. 


oil 


Digest. 


not  given  or  the  sureties  do  not 
justify  when  excepted  to,  is  not 
absolute  ;  his  liability  is  that  of 
bail,  with  its  privileges  and  quali- 
fications, and  he  is  entitled  to  dis- 
charge that  liability  in  the  same 
manner  as  is  allowed  to  bail. 
(Brady  agt.  Brundage,  59  N.  Y., 
310.) 

21.  Accordingly  field,  in  an  action 
against  a  sheriff  to  enforce  such 
liability,  that  the  court  had  power 
to  grant  an  order  exonerating  him 
upon  surrender  of  the  person  ar- 
rested to  actual  custody;  that  this 
power  could   be  exercised  upon 
sufficient  excuse  being  shown  after 
the  time  prescribed  by  the  Code 
(sec.  191),  i.  e.,  twenty  days  from  the 
commencement  of  the  suit,  had 
elapsed ;  that  it  was  within  the 
discretion  of  the  court  to  deter- 
mine as  to  the  sufficiency  of  the 
excuse,  and  its  decision  thereon 
could  not  be  reviewed  here.     (Id.) 

22.  A  sworn  complaint  may  be  re- 
garded as  an  affidavit  when  pre- 
sented with  other  affidavits  for  the 
purpose  'of  procuring  an  or"der  of 
arrest.    (Palmer  agt.  Hussey,  59  IT. 
IT,  847.) 

ASSIGNMENT. 

1.  The  fees  of  a  public  officer  (justice 
of  the  peace),  earned  and  unearned, 
are  capable  of  assignment.     Those 
unearned  having  no  actual  exist- 
ence rest  in  expectancy  merely, 
and  the  transfer  is  valid  in  equity 
as  an  agreement  when  they  are 
brought  into  existence.     The  case 
of  Field  agt.  Mayor,   &e.,  of  New 
York  (6  JV.    Y,  179),  settles  this. 
(People  ex  rel.  Qrattan  agt  Dayton, 
ante,  143.) 

2.  Also,  the  same  case  is  authority 
for  holding  that  such  an  assign- 
ment, is  not  void  on  the  ground 
that  it  is  against  public  policy. 
(Id.) 

3.  The  case  is  different  from  an 
assignment  of  a  salary  of  a  public 


officer  not  earned  when  made  (see 
the  cases  of  Bliss  agt.  Lawrence,  and 
Bliss  agt.  Gardner,  48  How.  Pr.  R., 
21,  decided  in  the  Court  of  Appeals)  • 
because  unearned  fees  depend  for 
their  allowance  upon  the  perform- 
ance of  the  service.  (Id.) 


ASSIGNMENT  FOR  CREDI- 
TORS. 

1.  Where  a  stock  of  goods  is  wrong- 
fully seized  by  the  sheriff  on  an 
attachment,  and  exclusive  posses- 
sion taken  of  the  store  in  which 
they  are,  the  rent  of  the  store  for 
the  time  it  is  so  occupied  is  prop- 
erly allowed  to  an  assignee  for  the 
benefit  of  creditors,  in  an  action 
b'rought  by  him  to  recover  dam- 
ages for  such  seizure.     (Carman 
agt.  Kelly,  5  Hun,  283.) 

2.  An  assignee  for  the   benefit  of 
creditors  has  no  right  to  employ 
clerks  to  sell  a  stock  of  goods  as- 
signed to  him,  at  retail,  in  the 
usual  course  of  business.    (Id.) 

3.  A  trustee,  under  an  assignment 
made  for  the  benefit  of  creditors, 
without  notice  to  the  creditors  or 
to  his  co-trustee,  who  he  knew 
was  opposed  to  the  compromise 
of  a  claim,  applied  to  the  court, 
by  a  petition    purporting  to   be 
made  on  behalf  of  himself  and 
his  co-trustee,  for  instruction   to 
make  such  compromise,  and  ob- 
tained an  order  directing  it.     Held, 
on  application  for  the  passing  of 
his  accounts^  that  such  order  was 
no  protection  for  the  compromise 
made  thereunder  by  such  trustee. 
That  when  controverted  rights  or 
doubtful  acts    are   to    be    deter- 
mined, notice  should  always  be 
given    to  the  '  parties  interested. 
(Anonymous  agt.   Gelpcke,  5  Hun, 
245.) 

4.  Under  an  assignment  made  for 
the  benefit  of  creditors,  the  trustee 
is  authorized  to  compromise  claims 
when  it  is  for  the  best  interest  of 
the  parties  in  interest  that  it  should 
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be  done,  though  such  power  is  not 
specifically  given  by  the  instru- 
ment of  assignment;  and  in  such 
case  an  order  of  the  court  ap- 
proving such  compromise  is  sim- 
ply evidence  of  good  faith  and 
care  on  the  part  of  the  trustee  in 
the  execution  of  his  trust.  (Id.) 

5.  As  a  general  rule  trustees  cannot 
act  separately,  but  must  all  join 
in  any  sale,  lease  or  other  disposi- 
tion of  the  trust  property.    (Id.) 

6.  Where,  at  the  time  of  the  execu- 
tion of    the  assignment  for    the 
benefit  of  creditors,  it  was  agreed 
between  the  assignor  and  assignees 
that  they  should  lease  all  the  as- 
signed property  to  the  wife  of  the 
assignor,    which    agreement  was 
carried  into  effect,  the  assignees 
never   taking    possession  of  the 
property,  but  leaving  it  with  the 
assignor  and  his  wife,  held,  that 
the  assignment  was  void,  as  tend- 
ing to  hinder,  delay  and  defraud 
creditors.     (Dolson  'agt.  Kerr,    5 
Hun,  643.) 

7.  All  exempt  property,  although  ex- 
pressly excepted  from  the  assign- 
ment, was  included  in  the  inven- 
tory and  lease.     Held,  that  as  the 
assignees  acquired  no  title  by  the 
assignment  or  the  delivery  under 
it,  the  wife's  title  would  not  be 
superior  to  that  of  the  creditors 
of    her    husband,    and    that    his 
assent  to  the  possession  would  not 
preclude  the  sheriff  from  levying 
upon  a  portion  of  such  exempt 
property  —  viz. ,  a  team  of  horses 
—  to  satisfy  a  judgment  obtained 
for  their  purchase-price  upon  the 
sale  to  the  husband.     (Id.) 


ATTACHMENT. 

Revised  Statutes,  230,  sections  2&- 
28;  1831,  chapter  300,  section  35 
—  statement  upon  information 
and  belief,  in  affidavit,  as  to  de- 
parture from  county,  insufficient. 

.  (See  Sickles  agt.  Sullivan,  5  Hun, 
569.) 


When  attachment  and  order  of  ar- 
rest may  be  simultaneously  issued 
against  same  defendant.  (See 
People  agt.  Tweed,  5  Hun,  382.) 

1.  Plaintiff  brought  an  action  against 
the  defendant,  in  the  state  of  Con- 
necticut, to  recover  certain  per- 
sonal property,  which  was  seized 
by  the  sheriff  and  released  upon 
the  execution  of  a  bond  for  its  ap- 
praised   value,    $14,000.      Subse- 
quently she  brought  this  action,  in 
this  state,  to  recover  damages  for 
the  conversion  of  this  same  prop- 
erty, and  attached  property  of  the 
defendant  of  the  value  of  $31,000. 
Held,  that  the  plaintiff  should  be 
allowed  to  attach  only  so  much 
property  as  was  necessary  to  se- 
cure the  additional  amount  claim- 
ed in  this  action,  unless  she  elected 
to  abandon  the  suit  iu  Connecticut, 
in  which  case  she  might  retain  her 
attachment  for  the  full  amount. 
(Trubee  agt.  Alden,  6  Hun,  75.) 

2.  In  tliis  case  an  attachment  was 
issued  upon  an  affidavit  stating 
that  a  cause  of  action  existed  in 
favor  of  the  plaintiff  against  the 
defendant,  arising  out  of  a  con- 
tract made  and  executed  by  the 
defendant,  which  was  "  more  par- 
ticularly set  forth  in  the  copy  of 
complaint    hereto    annexed."     A 
copy  of  a  verified  complaint  set- 
ting forth  the  contract  was  an- 
nexed to  the  affidavit.     Held,  that 
the  affidavit  was   sufficient,    and 
that  the  attachment  was  properly 
issued.     (Crandall  agt.  McKay e,  6 
Hun,  483.) 

3.  Where  an  affidavit,  upon  the  ap- 
plication for  an  attachment,  alleges 
that  "  the  defendants  are  indebted 
to  us,  the  plaintiffs,  in  the  sum  of 
$3,260.85,  for  goods  sold  and  deliv- 
ered, for  which  they  have  prom- 
ised but  failed  to  pay,"   it  suffi- 
ciently states  a  cause  of  action.   If 
the  goods  were  not  payable  on 
delivery,  but  were  sold  on  credit, 
it  rests  upon    the    defendant  to 
show  such  to  be  the  case ;  it  is  not 
necessary  for  the  plaintiff  to  deny 
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that  it  is  so  in  his  affidavit.  (Kiefer 
aet.  Webster,  6  Hun,  526.) 

,  Before  an  attachment  can  issue 
against  a  party  for  a  failure  to 
comply  with  a  judgment  or  order 
of  the  court,  what  he  can  properly 
be  required  to  do,  must  be  dis- 
tinctly settled  and  ascertained. 
This  may  either  be  done  by  the 
court  itself,  on  the  hearing  of  the 
application  for  the  attachment,  or 
a  reference  may  be  ordered  for 
that  purpose.  (Button  agt.  Dams, 
6  Hun,  237.) 

In  an  action  wherein  an  attach- 
ment had  been  issued  and  levied 
upon  property  of  defendants, 
which  had  been  released  by  the 
giving  of  an  undertaking  with 
sureties,  defendants  moved  for 
leave  to  file  a  supplemental  answer 
setting  up  their  discharge  in  bank- 
ruptcy in  proceedings  commenced 
more  than  four  months  after  such 
levy  and  release.  Held,  that  a 
strong  case  of  injustice  in  allowing 
the  defense  was  shown,  as  if  re- 
ceived it  might  deprive  plaintiff  of 
a  proper  advantage  lawfully  ob- 
tained ;  and  that  an  order  denying 
the  application  was  not  review- 
able.  (HolyoJce  agt.  Adams,  59  N. 
Y.,  233.) 

Where  the  balance  due  a  depos- 
itor in  a  bank  is  levied  on  by  vir- 
tue of  an  attachment  against  the 
depositor,  the  bank  is  not  author- 
ized to  deduct  an  outstanding 
check  given  by  the  depositor  to  a 
third  person,  which  had  not,  prior 
to  the  levy  of  the  attachment,  been 
presented  and  accepted.  (Duncan 
agt.  Berlin,  60  N.  Y.,  151.) 

.  And  this  is  so,  although  a  clerk 
in  the  bank  has,  prior  to  the  levy, 
stated  to  the  holder  that  the  check 
was  in  order  and  would  be  paid. 
The  promise  did  not  bind  the 
bank,  as  a  parol  acceptance  is  not 
valid  (1  M.  S.,  768,  sec.  6).  (Id.) 


ATTORNEY. 

1.  When  will  be  disbarred. 
of  Loew,  ante,  373.) 


(Matter 


2.  Unless  specially  authorized  so  to 
do,  an  attorney  cannot  compromise 
an  .action  upon  payment  of  his 
costs,  without  the  knowledge  and 
consent  of  his  principal.     (Man- 
demlle  agt.  Reynolds,  5  Hun,  338.) 

Employment  of  counsel  by  —  evi- 
dence—  liability  of  client.  (See 
Pomeroy  agt.  Pierce,  5  Hun,  119.) 

Malpractice  by.  (See  Matter  of  Loew, 
5  Hun,  462.) 

3.  Defendant's  attorney  applied  for 
an  order  dismissing  the  complaint 
herein,  for  want  of  prosecution, 
on  the  ground  that  the  parties  had, 
by  a  collusive  agreement,  settled 
the  suit,  in  order  to  deprive  him 
of    his  costs.    The    motion    was 
denied,  without  leave  to  renew. 
Subsequently,   defendant's   attor- 
ney applied  for  leave  to  renew  the 
motion,  which  was  refused.    Held, 
that  as  the  motion  was  made  by 
the  attorney  for  his  own  benefit, 
and  not  for  that  of  his  client,  that 
the  costs  of  the  motion  were  prop- 
erly imposed  upon  him.     (Eisner 
agt.  Hamel,  6  Hun,  234.) 

4.  Action  against  for  misapplication 
and  appropriation  of  moneys  to 
his  own  use,  received  as  agent  or 
attorney  for  another,  under  agree- 
ment to  hold,  account  for  and  pay 
out    the    same  when    demanded, 
should  be  on  contract  and  not  in 
tort.     (Harden  agt.  Corbett,  6  Hun, 
522.) 

5.  The  authority  of  an  attorney  em- 
ployed to  prosecute  or  defend  an 
action,  in  the  absence  of  special 
circumstances,  continues  by  vir- 
tue of  the  original  retainer  until 
its  final   determination;  the  con- 
tract is  single  ;  no  right  of  action 
accrues  to  him,  and  the  statute  of 
limitations  does  not  begin  to  run 
against  his  claim  for  services,  until 
his  relation  as  attorney  to  the  suit 
is  ended.    (Bathgate  agt.  Haskin, 
59  N.  Y.,  533.) 

6.  Where  an  application  is  made  to 
the  supreme  court  by  one  attor- 
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ney  to  disbar  another,  the  court, 
by  virtue  of  its  authority  over  the 
conduct  of  its  attorneys,,  has 
power,  independent  of  the  Code, 
upon  determining  that  the  -pro- 
ceedings were  instituted  in  bad 
faith  to  order  the  disbursements 
and  costs  of  motion  to  be  paid  by 
the  applicant,  and  its  decision  is 
not  reviewable  here.  (In  re  Kelly, 
59  N.  F.,595.) 


ATTORNEY  AND  CLIENT. 

1.  "When  application  is  made  by  a 
client  for  leave  to  change  his  at- 
torney, no  professional  misconduct 
on  his  part  being  alleged,  and  it 
appearing  to  the  court  that  the 
attorney  has  advanced  large  sums 
of  money  in  the  progress  of  the 
case,  relying  for  compensation 
upon  the  interest  of  his  client  in 
the  subject-matter  of  the  action, 
the  court  will  require  the  client  to 
pay  the  amount  due,  or,  in  case  he 
is  unable  to  do  so,  to  execute  to  the 
attorney  a  present  assignment  of 
so  much  of  his  interest  in  the  sub- 
ject-matter of  the  action,  as  may 
be  necessary  to  insure  the  payment 
thereof.  (Rowland  agt.  Taylor,  6 
Hun,  237.) 


AWARD. 

1.  The  interest  on  an  award  to  the 
plaintiff  for  the  widening  of  Broad- 
way, in  pursuance  of  the  act  of 
1869,  began  to  run  against  the  cor- 
poration of  the  city  of  New  York 
on  the  day  that  demand  was  made 
upon  the  comptroller  by  the  plain- 
tiff for  payment,  pursuant  to  the 
act  of  1860,  after  the  confirmation 
of  the  report  of  the  commissioners. 
(Phillips  agt.  Cudlipp,  ante,  363.) 

2.  In  an  action  to  reach  an  award  in 
the  hands  of  the  comptroller  of 
the  city  of  New  York,  for  the  tak- 
ing mortgaged  premises  for  the 
widening  of  Broadway,  where  the 
whole  issue  was  between  the  de- 


fendants and  the  corporation,  the 
plaintiff  is  not  entitled  to  an  extra 
allowance  under  section  309  of  the 
Code.  (Poitton  agt.  Cudlipp,  ante, 
366.) 


BAIL. 

1.  Whether  a  defendant  can  be  held 
to  bail  in  a  second  action  com- 
menced for  the  same  cause  of  a 
previous  action  discontinued,   is 
not  a  matter  of  legal  right,  but  is 
to  be  determined    upon   circum- 
stances.    When  the  second  action 
is  vexatious,  the  general  rule  is 
that  the  defendant  shall  not  again 
be  arrested,  otherwise  he  may  be. 
(People  agt.  Tweed,  ante,  26.) 

2.  It  has  been  decided  by  this  court 
that  an  order  of  arrest  and  attach- 
ment may  be  had  in  the  same  ac- 
tion, and  that  it  is  discretionary 
with  the  court  below  to  determine 
when  iboth  remedies  may  be  re-, 
sorted  to.     Being  discretionary,  it 
is  not  reviewable  here.     (Id.) 

3.  The  question,  whether  the  amount 
of  bail  in  any  case  is  excessive  is 
clearly  a  question  of    discretion 
with  the  court  below,  and  not  re- 
viewable  here.     (Id.) 

Undertaking  on  arrest  —  amount  of 
bail.  (See  People  agt.  Tweed,  5 
Hun,  382.) 


BILL  OF  PARTICULARS. 

1.  A  bill  of  particulars  will  not  be 
required  by  the  court  when  it  ap- 
pears that  the  defendant,  by  in- 
ducing his  confederates  to  burn 
and  destroy  the  books  and  papers 
from  which  such  bill  of  particu- 
lars could  have  been  prepared, 
has,  to  a  great  extent,  made  it  im- 
possible for  the  plaintiff  to  furnish 
it.   (People  agt.  Tweed,  5  Hun,  353.) 

2.  In  an  action  by  the  people  under 
chapter  49  of  the  Laws  of  1875, 
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the  court  should  not  require  the 
people  to  furnish  a  bill  of  particu- 
lars when  the  items  to  be  fur- 
nished, if  in  existence,  are  con- 
tained in  the  public  documents  of 
a  municipal  corporation,  or  the 
private  books  or  papers  of  the 
confederates  of  the  defendant 
seeking  such  bill  of  particulars. 
(Id.) 

8.  In  an  action  of  crim.  con.,  the 
court  of  original  jurisdiction  has 
power  to  require  plaintiff  to  fur- 
nish defendant  a  bill  of  particu- 
lars. (Tilton  agt.  Beecher.  59  N. 
F.,176.) 

4.  An  order,  therefore,  denying  an 
application  for  such  a  bill,  solely 
upon  the  ground  of  want  of  power, 
is  reviewable  in  this  court.     (Id.) 

5.  An  appeal  from  an  order  of  the 
special  term  of  the  city  court  of 
Brooklyn,  denying  a  motion  for  a 
bill  of  particulars,  on  the  ground 
of  want  of  power,  was  heard  at  a 
general  term  held  .by  two  judges, 
and  they  disagreeing,    the  order 
was  affirmed  under  the  provisions 
of  the  act  relating  to  said  court 
(see.  6,  chap.  470,  Laws  of  1870), 
directing  an  affirmance  in  case  of 
the  non-concurrence  of  two  judges 
for  reversal.      Held  (ALLEN  and 
GROVER,  JJ.,  dissenting),  that  the 
presumption  did  not  attach  in  such 
case  that  the  general  term  had 
passed  upon  the  merits,  and  that 
the  order  was   reviewable   here. 
(Id.) 

6.  Bills  of  particulars  may  be  order- 
ed "in  all  cases"  (Code,  sec.  158), 
and  an  application  for  such  a  bill 
is    the    appropriate    proceeding, 
where  a  party  seeks  to  be  fully 
apprised  of  the  particulars  or  cir- 
cumstances of  time  and  place,  of 
the  matters  set  forth  in  his  oppo- 
nent's pleadings.     (Id.) 

7.  An  application  under  section  160 
of  the  Code,  to  have  the  pleading 
made  more  definite  and  certain, 
would  not  afford  an  appropriate 
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remedy  in  such  a  case,  as  that 
section  only  enables  a  party  to  ob- 
tain a  definite  statement  of  "the 
precise  nature  of  the  charge  or  de- 
fence," where  the  pleading  is  so 
indefinite  and  uncertain  that  it  is 
not  apparent  therefrom.  (Id.) 


BANKRUPT. 

1.  A  bankrupt  cannot  prefer  a 
foreign  creditor  in  violation  of 
the  provisions  of  the  United 
States  bankrupt  act.  (Olcott  agt. 
Maclean,  ante,  455.) 


BANKS. 

1.  Although  a  cashier  and  a  presi- 
dent of  a  bank  may,  in  the  ordi- 
nary course  of  business,  without 
the  action  of  the  board  of  direct- 
ors, dispose  of  the  negotiable  secu- 
rities of  the  bank,  yet  they  have 
not  the  power  to  pledge  its  assets 
for  the  payment  of  an  antecedent 
debt.  (State  of  Tennessee  agt. 
Davis,  ante,  447.) 


BOND. 

1.  A  collector's  bond,  executed  by 
him  and  approved  by  the  super- 
visor of  the  town  or  ward,  for  the 
collection  of  taxes,  is  not  void  be- 
cause the  collector's  name  was  not 
inserted  in  the  indebtedness  clause 
of  the  penal  part  of   the  bond. 
The  collector  signed  the  bond  and 
delivered  it,  which  was  sufficient. 
(Wilder  agt.  Butterfield,  ante,  385.) 

2.  Nor  is  the  bond  void  by  reason  of 
there  being  no  seal  to  the  collect- 
or's name.    His  adoption  of  the 
seal  of  one  of  the  sureties,  which 
he  had  a  right  to  do,  was  suffi- 
cient.    (Id.) 

8.  Nor  is  the  bond  void  for  the  rea- 
son that  the  condition  of  the  bond 
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does  not  state  the  amount  of  the 
taxes,  —  where  it  appeared  that 
the  blank  was  left  unfilled,  evi- 
dently by  mistake,  but  the  penal 
part  of  the  bond  was  in  double  the 
amount  of  taxes  named  in  the  roll, 
and  the  bond,  by  its  terms,  was 
only  to  be  void  in  case  the  collect- 
or "shall  faithfully  execute  the 
duties  of  collector."  (Id.) 

4.  When  the  bond,  in  its  terms,  is  a 
substantial  compliance  with  the 
statute,  and  when  filed  with  the 
approval  of  the  supervisor  indorsed 
thereon,  it  becomes  a  lien  upon  the 
property  of  the  persons  executing 
it.      That    is,    the    statute    says : 
"Every  such  bond  shall  be  a  lien 
on  all  the  real  estate  held  jointly 
or  severally  by  the  collector  or  his 
sureties  within  the  county  at  the 
time  of  filing  thereof."    (Id.) 

5.  A  collector's  bond  for  taxes,  per- 
fect on  its  face,  apparently  cluly 
executed  by  all  whose  names  ap- 
pear   therein,    purporting    to    be 
signed,  sealed  and  delivered,  and 
actually  delivered  to  and  approved 
by  the  supervisor  to  whom  it  was 
given,  without  any  stipulation  or 
notice  of  any  condition,  cannot  be 
avoided  by  the  sureties  upon  the 
ground  that  they  signed  it  on  a 
condition  that  it  should  not  be  de- 
livered unless  it  was  executed  by 
another  person  who  did  not  exe- 
cute it.     (Richardson  agt.  Rogers, 
ante,  403.) 

6.  Especially  should    such  sureties 
be  held  liable  where  they  allowed 
the  bond  to  stand  unquestioned  in 
the  hands  of  the  supervisor,  and 
the  collector  to  proceed  with  the 
collection  of  the  taxes  and  the  de- 
posit of  the  same  in  the  hands  of 
another  of  the  sureties,   and  the 
failure  of  the  latter,  before  moving 
in  the  matter.     (Id.) 

7.  The  conclusions  reached  in  the 
case  of  Wilder  agt.  Butterfield  (ante), 
as  to  the  questions  arising  there, 
must  control  any  like  questions 
arising  in  this  case.     (Id.) 


BOOKS  AND  PAPERS. 

Discovery  of —  when  party  not  enti- 
tled to.  (See  Harbison  agt.  Von 
Volkeriburgh,  5  Hun,  454.) 

Power  of  canal  commission,  ap- 
pointed by  joint  resolution  of  legis- 
lature, to  compel  production  of. 
(See  People  agt.  Learned,  5  Hun, 
626.) 


CASE. 

1.  Where   the  defendant's  right  to 
make  a  case  on  which  to  obtain  a 
review  of  the  trial  of  the  special 
issues  tried  by  a  juiy,  has  expired, 
according  to  rule  40  the  defend- 
ant must  be  deemed  to  have  ac- 
q\iiesced  in  the  verdict,  and  the 
same   cannot  be  questioned  any 
more.      (Hegeman   agt.    Uantrdl, 
ante,  188.) 

2.  Under     such    circumstances    it 
would  be  a  waste  of  time  to  con- 
sider and  settle  the  case  for  such 
review.     (Id.) 

3.  Where,  after  such  trial,  the  cause 
was  finally  heard   as    an  equity 
cause,  at  special  term,  and  judg- 
ment given,  from  which  defendant 
took  an  appeal,  this  appeal  the 
defendant  could  review  on  making 
a  case  for  that  purpose.     (Id.) 


CAUSE  OF  ACTION. 

1.  Where  the  summons  was  for  re- 
lidf,  and  the  complaint  alleged  that 
the  defendant,  with  the  intent  to 
deceive  and  defraud  the  plaintiff 
by  inducing  him  to  take  his  (de- 
fendant's) note  for  $132  for  money 
lent  to  him  by  plaintiff,  falsely  and 
fraudulently  represented  that  he 
owned  certain  property,  specify- 
ing it,  by  which  representation 
plaintiff  was  induced  to  take  the 
note ;  that,  it  was  not  paid ;  that 
the  representation  was  false,  was 
known  to  be  so  by  the  defendant, 
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and  was  made  with  intent  to  de- 
ceive and  defraud  the  plaintiff: 
held,  that  the  action  was  in  tort, 
and  not  on  contract.  (Peck  agt. 
Hoot,  5  Hun,  547.) 

2.  Where  one,  who,  by  a  conspiracy 
entered  into  by  several  persons, 
has  been  deprived  of  certain  real 
estate,   brings  an  action  and  ob- 
tains a  judgment  therein  directing 
the  cancellation  of  certain  con- 
veyances,  and  requiring  the  de- 
fendants to  convey  the  property  to 
him,   and  account  for  the  rents 
and  profits  received  by  them,  he 
may  subsequently  bring  an  action 
against  certain  of  the  said  defend- 
ants to  recover  any  damages  sus- 
tained by  him,  in  addition  to  those 
provided  for  in  the  first  judgment. 
The   defendants  may  be  held  to 
bail  in  an  action  of    this  kind. 
(Bruce  agt.  Kelly,  5  Hun,  229.) 

3.  The  law  does  not  require  that  le- 
gal and  equitable  causes  of  action 
shall  be  united  even  when  they 
arise  out  of  the  same  transaction, 
or  are  connected  with  the  subject 
of  the  action.    It  is  a  privilege 
conferred  upon  the  plaintiff,  but 
whether  he  will  avail  himself  of  it 
or  not,  is  left  solely  to  his  own 
election.     (Id.) 

When  several  causes  of  action  not 
to  be  deemed  united  in  complaint. 
(See  Walters  agt.  Continental  Ins. 
Co.,  5  Hun,  343.) 

When  complaint  contains  but  one, 
in  action  for  gross  amount  of 
several  sums  of  money  fraudu- 
lently obtained.  (See  People  agt. 
Tweed,  5  Hun,  353.) 

Improper  joinder  in  action  against 
maker  and  guarantor  of  promis- 
sory note  —  when  separate  de- 
murrer by  each  sustained  on 
ground  of.  (See  Barton  agt.  Speis, 
5  Hun,  60.) 

Tort  -  contract.  (See  STieafum  agt. 
Shanahan,  5  Hun,  461.) 


CERTIORARI. 

Proceedings  of  board  of  police  in 
removing  patrolman  —  when  not 
reviewed  on  certiorari.  (See  Peo- 
ple ex  rel.  Clapp  agt.  Department 
of  Police,  5  Hun,  457.) 

1.  Upon  a  common-law  certiorari  it 
is  the  duty  of  the  court,  in  addition 
to  inquiring  whether  the  court  had 
jurisdiction^  to  examine  the  evi- 
dence also,  and  determine  whether 
there  was  any  competent  proof  of 
the  facts  necessary  to  authorize 
the  adjudication,  and  whether  in 
making  it  any  rule  of  law  affecting 
the  rights  of  the  parties  has  been 
violated.    (People  ex  rel.  Miller  agt. 
Police  Commissioners,  6  Hun,  229.) 

2.  Matters  of  mere  detail  in  the  order 
or  mode  of  proceeding  not  vio- 
lating any  rule  of  law  to  the  preju- 
dice of   the  party,   and    matters 
which  are  clearly  submitted  to  the 
judgment  or  discretion  of  the  in- 
ferior tribunal  when  the  evidence 
presents  a  case  for  its  exercise, 
cannot  be  reviewed  by  certiorari. 
(Id.) 

3.  Upon   a   common-law  certiorari 
the  return  is  held  conclusive  ;  the 
court  cannot    consider   affidavits 
tending  to  show  that  it  is  false, 
nor  can  the  court  refer  it  to  a 
referee  to  ascertain  the  truth  of 
the   facts    stated    in  the    return. 
(People  ex  rel.  Simonds  agt  Ryken, 
6  Hun,  625.) 


CHALLENGES. 

1.  The  power  of  the  mayor  of  New 
York  to  appoint,  in  pursuance  of 
an  act  of  the  legislature,  a  commis- 
sioner of  jurors  to  prepare  the  lists 
from  which  the  names  of  the  per- 
sons to  serve  as  petit  jurors  are  to 
be  taken,  cannot  be  tried  on  a 
challenge  to  the  array  of  the  jurors 
so  drawn.  (Dolan  agt.  People,  6 
Hun,  493.)  * 
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CHARGE. 

Given  to  jury  on  Sunday  —  when 
objections  waived.  (See  Roberts 
agt.  Bower,  5  Hun,  558.) 


CLAIM    AND    DELIVERY    OF 
PERSONAL   PROPERTY. 

1.  In  an  action  against  a  sheriff,  to 
enforce  the  liability  imposed  by 
section  210  of  the  Code,  in  conse- 
quence of  the  failure  to  justify  of 
plaintiff's  sureties    in    an    action 
for  the  claim  and  delivery  of  per- 
sonal property,  defendant's  answer 
alleged    that,    after    the    sureties 
failed  to  justify,  he  retained  pos- 
session of  the  property  at  the  re- 
quest of  the  defendant  in  said  ac- 
tion, and  afterward  surrendered  it 
to  said  defendant  upon  his  agree- 
ment to  relieve  him  from  all  lia- 
bility.   Held,  that  the  facts  alleged 
constituted  no  defense ;  that  by 
excepting  to  the  sureties  the  de- 
fendant in  said  action  waived  his 
right    to    reclaim    the    property 
(Code,  sec.  210),  and  it  thereupon 
became  the  duty  of  the  sheriff  to 
deliver  it  forthwith  to  the  plain- 
tiff, and  any  agreement  with  the 
opposite  party  to  violate  that  duty 
was    against    public    policy    and 
void  ;  that  in  the  absence  of  alle- 
gations to  that  effect,  it  could  not 
be  assumed  that  the  plaintiff  as- 
sented   to    the  retention    of   the 
property,  and  whether  the  sheriff 
retained  it  wrongfully  or  not  it 
was  his  duty  to  deliver  it  to  de- 
fendant after  and  in  obedience  to 
a  judgment  in  his  favor,  and  the 
discharge  of  that,  duty  furnished 
no  consideration  for  the  promise 
to  release.    (HofTieimer  agt.  Camp- 
bell, 59  N.  Y.,  269.) 

2.  Plaintiffs  shipped  by  canal  boat 
to  N.   Y.  a  quantity    of    barley 
consigned  to  their  factors,  G.  W. 
&  Co. ;   it  was  mixed  with  other 
barley  owned  by  and  consigned 
to  other  parties.     By  the  bill  of 
lading  the  captain  <jf  the  boat  was 
to  hold  five  days  after  arrival, 


without  charge  ;  and  thereafter  to 
hold,  at  one  dollar  and  fifty  cents 
per  day,  until  the  consignees  re- 
moved it.  The  captain  received 
verbal  instructions  to  hold  until 
sold.  After  arrival  defendants 
agreed  with  G.  "W.  &  Co.  to  store 
the  barley  and  advance  thereon, 
and  the-  boat,  by  direction  of  G. 
W.  &  Co.  (who  told  the  captain 
they  had  sold),  was  towed  to  de- 
fendants' warehouse  for  the  pur- 
pose of  delivery.  Upon  notifica- 
tion from  the  captain  of  its  arrival 
defendants  made  the  advance,  as 
agreed,  and  the  barley  was  put  in 
store.  In  an  action  to  recover 
possession  thereof,  held  (RAPALLO 
and  ANDREWS,  JJ.,  dissenting), 
that  G.  W.  &  Co.  had  no  posses- 
sion, either  actual  or  constructive, 
of  the  barley,  and  could  not  create 
a  pledge  valid  as  against  the  plain- 
tiffs; and  that  the  latter  had  the 
right  to  follow  and  reclaim  their 
property.  (Rowland  agt.  Wood- 
ruff, 60l  N.  7.,  73.) 

3.  Plaintiffs  contracted  to  sell,  and 
defendants  to  purchase  fifteen 
casks  "  pure  cream  of  tartar  as  per 
sample  *  *  *  payable  by  gold 
note  at  ninety  days."  The  goods 
were  delivered,  but  defendants, 
claiming  that  they  were  impure 
and  not  equal  to  sample,  refused 
to  deliver  their  note  for  amount. 
Plaintiffs,  thereupon,  demanded  a 
return  of  the  goods ;  this  defend- 
ants refused,  stating  they  "  would 
hold  them  for  a  faithful  perform- 
ance of  the  contract."  In  an  action 
to  recover  possession,  held,  that 
the  sale  and  delivery  being  condi- 
tional upon  payment  by  note,  it 
was  not  consummated,  and  the 
refusal  of  defendants  to  perform 
gave  plaintiffs  a  right  to  reclaim 
the  goods;  and  that  defendants 
had  no  right  to  retain  them  for  the 
performance  of  the  contract  (Os- 
born  agt.  Gante.  60  N.  Y.,  540.) 

CLERKS. 

Of  district  courts  in  the  city  of  New 
York  —  not  local  officers  within 
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meaning  of  section  97,  chapter 
335,  1873.  (See  Whitmore  agt. 
Mayor,  5  Hun,  195.) 


CODE. 

Sections  95,  102  —  claims  against 
estate  of  deceased,  referred  under 
the  statute  —  when  barred  by 
statute  of  limitations.  (See  Hults- 
lander  agt.  Thompson,  5  Hun,  348.) 

Section  149  —  denials  in  answer  — 
when  sufficient.  (See  Meehan  agt. 
Harlem  Savings  Bank,  5  Hun,  439.) 

Section  265  contemplates  a  real, 
and  not  a  mere  formal  review  — 
denial,  pro  forma,  of  motion  for 
new  trial  at  special  term  is  irregu- 
lar. (See  Cook  agt.  Allen,  5  Hun, 
561.) 

Section  271  —  referee's  fees  under, 
proper  disbursement  to  be  allowed 
successful  party.  (See  Pitkins  agt. 
Cooley,  5  Hun,  48.) 

Section  .348  —  notice  required  by  — 
complaint  in  action  on  undertak- 
ing —  when  defective.  (See  Porter 
agt.  Kingsbury,  5  Hun,  597.) 

Section  385  —  offer  of  judgment  — 
trial  fee  —  right  of  plaintiff  to, 
upon  taking  inquest  after  service 
of  offer  by  defendant.  (See  Haw- 
ley  agt.  Davis,  5  Hun,  642.) 

Section  390  —  2  Revised  Statutes, 
406,  section  73,  prohibiting  disclo- 
sure of  information  by  physicians, 
not  repealed  by.  (See  Edington 
agt.  Mut.  Life  Ins.  Co.,  5  Hun,  1.) 

Section  399  —  what  a  party  is  pro- 
hibited from  testifying  to,  cannot 
be  established  inferentially  from 
his  testimony.  (See  Johnson  agt. 
Spies,  5  Hun,  468.) 

Section  399  —  party  cannot  testify  in 
behalf  of  co-plaintiff  or  co-de- 


fendant.  (See  Bennett  agt.  Austin, 
5  Hun,  536.) 

Section  399  —  evidence  inadmissible 
under.  (See  Baldwin  agt.  Smith,  5 
Hun,  454.) 

Section  110  —  what  sufficient  ac- 
knowledgment of  debt  under.  (See 
Ross  agt.  Ross,  6  Hun,  80.) 

1.  Where  new  matter  is  set  up  in 
the    answer,  not    constituting    a 
counter-claim,  the  plaintiff  is  not 
confined  to  proving  the  negative 
of  the  matter  thus   alleged,  but 
may  prove  any  facts  by  which  the 
same  is  avoided.    Where,  in  an       f 
action  to  foreclose  a  mortgage,  the     /.. 
defendant  alleged  that  the  plaintiff       '' 
was  not  the  owner  and  holder  of 

the  mortgage,  but  that  the  same 
was  owned  by  one  P. ,  held,  that 
the  plaintiff  was  entitled  to  prove 
that  although  the  mortgage  had 
once  been  assigned  to  P.,  yet  that 
P.  had  subsequently  reassigned  to 
him.  (Johnson  agt.  White,  6  Hun, 
587.) 

2.  In  an  action  brought  by  a  phy- 
sician to  recover  for  services  ren- 
dered to  defendant's  testator,  he 
was  asked  whether  he  treated  the 
testator  professionally  within  the 
six  years  next  preceding  his  death. 
Held,  that  the  question  was  prop- 
erly   excluded,    as     inadmissible 
under  section  399  of  the  Code. 
(Boss  agt.  Ross,  6  Hun,  182.) 

3.  J.  Conway  sold  certain  tools  to 
the  plaintiff,  his  daughter;  after- 
ward he  engaged  in  the  service  of 
the  defendants,  and,  with  the  con- 
sent of  the  plaintiff,  agreed  with 
them  that  the  use  of    the  tools 
should  be  transferred  to  them  for 
an  indefinite  time,   for  whatever 
the  use  should  be  worth.     When 
the  work  ceased  the  tools  were  left 
with  the  defendants,  and  this  ac- 
tion was  brought  to  recover  them. 
Upon  the  trial  plaintiff  offered  to 
prove  by  Conway,  that  he  had  de- 
manded the  tools  from  the  defend- 
ant Russell,  who  was  dead  at  the 
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time  of  the  trial,  and  that  he  had 
refused  to  deliver  them.  Held, 
that  the  evidence  was  properly 
rejected  as  inadmissible,  under  sec- 
tion 399  of  the  Code.  (Conway  agt. 
Moulton,  6  Hun,  650.) 


COMMISSION. 

Deposition  —  when  admissible  in 
evidence.  (See  Carman  agt.  Kelly, 
5  Hun,  283.) 


COMMON  CARRIER. 

1.  It  is  competent  for  a  carrier  or 
agent  to  limit  his  liability,  and 
such  contracts  are  held  valid  when 
free  from   fraud    or   imposition. 
(Dana  agt.  N.  Y.  Central  &  Hud- 
son River  R.  R.  Co.,  ante,  428.) 

2.  Where  the  receipt  declares  that 
the  company,  in  sending  forward 
goods  beyond  their  termini,  shall 
act  "  as  the  agent  of  the  consignor 
or  consignee,  and  not  as  carrier," 
it  is  its  duty  as  such  agent  to  give 
correct  information  and  instruc- 
tions to  the  succeeding  carrier,  as 
to  the  destination  and  delivery  of 
the  property  transferred  to  the  lat- 
ter company  ;  otherwise  it  is  lia- 
ble in  damages  to  the  consignor 
for  all  loss  and  injury  to  the  prop- 
erty which,  by  its  agreement  with 
him,  they  undertook  to  carry  to 
its  destination.    (Id.) 

3.  Where  a  common  carrier,  in  re- 
ceiving goods  for  carriage,  delivers 
a  receipt  to  the  shipper,  containing 
these  words  :  "And  if  the  value  of 
the  property  above  described  is 
not  stated    by  the    shipper,   the 
holder  will  not   demand  of  the 
Adams  Express  Company  a  sum 
exceeding  fifty  dollars  for  the  loss 
or  detention  of,  or  damage  to  the 
property  aforesaid,"  such  receipt 
is  a  contract  between  the  parties, 
and  the  omission  of  the  shipper  to 
disclose  the  value  is  such  a  con- 
cealment as  amounts  to  a  fraud  in 


law  upon  the  carrier,  and  where 
there  is  no  dispute  as  to  the  mate- 
rial facts,  it  is  a  question  of  law 
for  the  court,  and  not  of  fact  for 
the  jury  ;  and  in  case  of  loss  of 
the  property  by  the  carrier  he  will 
be  exonerated  from  liability  aris- 
ing from  ordinary  negligence. 
(Magnin  agt.  Adams  Express  Co., 
ante,  457.) 

4.  Semble,  a  carrier  under  such  a 
contract  would  not  be  relieved 
where  his  acts,  or  those  of  his  ser- 
vants, have  amounted  to  misfeas- 
ance or  abandonment  of  his  char- 
acter as  carrier.  (Id.) 


COMPLAINT. 

1.  Where  there  are  different  acts  of 
fraud  referred  to  in  the  complaint, 
and  which  are  specifically  stated 
in  the  schedule  attached,  it  is  not 
necessary    that    they  should    be 
stated    separately,  in  conformity 
with  section  167  of  the  Code,  where 
the  complaint  alleges  that  all  the 
items  set  forth  in  the  schedule  were 
fraudulent,  and  certified  in  pur- 
suance of    a  general  conspiracy. 
(People  agt.  Tweed,  ante,  38.) 

2.  It  should  be  entirely  clear  upon  a 
motion  to  the  court  to  compel  the 
plaintiff  to  make  his  complaint 
more  definite  and  certain  that  the 
pleading  is  insufficient,  before  the 
court  should  interfere,  and  unless 
such  is  plainly  the  case,  the  relief 
demanded  should  be  refused.  Such 
applications    are    addressed  very 
much  to  the  discretion  of  the  court 
below,  and  their  decision  at  gen- 
eral term  is  final,  and  no  appeal 
lies  to  this  court.     (Id.) 

See  DISMISSAL  OF  COMPLAINT. 

People  agt.  Tweed,  ante,  434. 
See  ACTION. 

People  agt.  Fields,  ante,  481. 

3.  In  an  action  on  a  note,  dated  June 
18,  1874,  and  payable  two  months 
after  date,  the  jurat  on  the  verifi- 
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cation  of  the  complaint  was  dated 
June  24,  1874.  The  defendant  de- 
murred on  the  ground  that  the 
complaint  did  not  state  facts  con- 
stituting a  cause  of  action.  Held, 
that  the  jurat  did  not  form  part  of 
the  complaint.  The  proper  reme- 
dy for  the  defendant  in  such  cases 
is  by  motion.  (State  Bank  of  Glean 
agt.  Shaw,  5  Hun,  114.) 

4.  In  an  action  against  executors  for 
the  recovery  of  an  indebtedness 
which  accrued  during  the  life  of 
the  testator,   the  complaint  may 
allege  that  they  are  sued  as  execu- 
tors, or  may  set  out  their  repre- 
sentative character,  to  show  that 
the  action  is  brought  to  recover  a 
demand  owing  by  their  testator  in 
his  lifetime.     ( Tales  agt.  Hoffman, 
5  Hun,  113.) 

5.  In    an    action    by    the    people, 
brought  under  the  provisions  of 
chapter  49  of  the  Laws  of  1875, 
an  order,  made  on  the  application 
of  the  defendant,  to  recover  for 
whose  malfeasance  the  action  is 
brought,  which  requires  the  plain- 
tiffs to  amend  the  complaint  so 
that  it  shall  specify  what  right  or 
interest  in  the  premises  the  mu- 
nicipality, joined  as  a  party  de- 
fendant under  the  provisions  of 
said  act,  "set  up  or  pretend  to," 
is  erroneous  for  the  reason  that  the 
party  defendant  so  applying  has 
no  interest  in  such  question  and 
cannot  take  issue  thereon.  (People 
agt.  Tweed,  5  Hun,  353.) 

6.  In  an  action  for  fraud,  the  fact 
that  the  complaint  goes  largely 
into  detail  in  describing  the  pro- 
cess and  progress  of  the  frauds  set 
forth,  does  not  justify  the  court  in 
requiring   the   plaintiffs  to  elect 
between  several  allegations,  all  of 
which  only  lead  up  to  the  general 
averment  which    constitutes  the 
real  gravamen  of  the  complaint. 
(Id.) 

7.  In  an  action  for  moneys  fraudu- 
lently   obtained    and    unlawfully 
withheld,   a  suit  to  recover  the 


gross  amount  may  be  treated  as 
embracing  but  one  cause  of  action. 
The  fact  that  the  moneys  have 
been  obtained  by  divers. frauds, 
perpetrated  at  different  times,  does 
not  reduce  the  cause  of  action  of 
the  party  defrauded  to  as  many 
distinct  causes  of  action  as  there 
are  frauds.  (Id.) 

8.  A  complaint  is  not  to  be  deemed 
to  unite  several  causes  of  action, 
simply  because  it  sets  forth  several 
grounds  on  which  the  defendant 
might  be  liable  in  respect  to  the 
same  transaction.  (Walters  agt. 
Continental  Ins.  Go.,  5  Hun,  343.) 

Amendment  of  —  when  not  allowed. 
(SeeWeeks  agt.  Hoyt,  5  Hun,  347.) 

When  allegations  of,  show  action  to 
be  in  tort  and  not  on  contract. 
(See  Peck  agt.  Root,  5  Hun,  547.) 

Demurrer  to,  because  lacking  alle- 
gations which  had  been  stricken 
out  as  immaterial  —  when  sus- 
tained. (See  Grout  agt.  Cooper,  5 
Hun,  423.) 


COMPOUND  INTEREST. 

1.  When    an     account    containing 
items  of  compound  interest  is  once 
settled  and  liquidated,  it  consti- 
tutes   an  agreement   to    pay  the 
amount  stated  as  due,  including 
such  items  for  compound  interest. 
(Young  agt.  Hill,  6  Hun,  613.) 

2.  An  agreement  to  pay  interest  on 
interest,  made  after  the  interest  is 
due,   may  be  implied,  in  this  as 
well  as  in  other  cases.    (Id.) 


CONTEMPT. 

1.  The  power  to  punish  for  con- 
tempt is,  in  its  nature,  an  excep- 
tion to  the  provisions  of  the  Con- 
stitution, and  it  cannot  be  ex- 
tended, in  the  least  degree,  beyond 
the  limits  which  have  been  im- 
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posed  by  statute.    (Rutherford  agt. 
Holmes,  5  Hun,  317.) 

2.  A  justice  of  the  peace  has  no 
power  to  treat  as  a  contempt  the 
refusal  of  a  witness,  examined  be- 
fore him,  to  answer  a  question. 
(Id.) 

3.  A  justice  has  no  power  to  commit 
a  witness  for  a  refusal  to  answer  a 
question  in  accordance  with  the 
provisions  of  2  Revised  Statutes, 
274,  section  204,  until  the  party  at 
whose   instance    the  witness    at- 
tended shall  have  made  the  affi- 
davit required  by  the  said  section. 
The  fact  that  the  question  is  put 
upon  the  cross-examination  of  one 
of  the  parties  to  the  action ,  who  has 
been  examined  as  a  witness  in  his 
own  behalf,  does  not  relieve  the 
justice  from  compliance  with  this 
requirement  of  the  statute.    (Id.) 

4.  Where  the  court,  in  pursuance  of 
3  Revised  Statutes  (5th  ed.),  853, 
section  21,  imposes  a  fine  upon 
one  who  has  been  guilty  of  a  con- 
tempt, it  has  no  authority  to  in- 
clude therein   an    allowance  for 
counsel  fees.    (People  ex  rel.  Woolf 
agt.  Jacobs,  5  Hun,  428.) 

5.  The  respondent,  having  been  duly 
adjudged  guilty  of  contempt  in 
conveying  certain  real  estate  in 
violation  of    an  injunction,  was 
committed  until  he  should  pay  a 
fine  consisting  of  the  value  of  the 
property  so  conveyed,  the  costs 
and  expenses  of  the  proceeding, 
and  a  counsel  fee  of  $150.     Sub- 
sequently he  was  discharged  in 
proceedings  on  habeas  corpus,  on 
the  ground  that  the  unauthorized 
addition  of  the  counsel  fee  to  the 
fine  authorized  by  the  statute  ren- 
dered the  commitment  void.  Upon 
a  certiorari  to  review  those  proceed- 
ings, held,  that  though  so  much  of 
the  commitment  as  required  him  to 
pay  the  counsel  fee  was  unauthor- 
ized, yet  until  the  respondent  paid 
the  sums  legally  adjudged  against 
him,  he  was  lawfully  held  in  cus- 
tody under  the  commitment;  and 


that  the  order  discharging  him 
should  be  reversed,  and  he  be  re- 
manded to  the  custody  of  the 
sheriff.  (Id.) 

6.  If  the  respondent  desired  to  re- 
view the  order  of  commitment,  he 
should  have  appealed  therefrom. 
(Id.) 

Power  of  canal  commission,  ap- 
pointed by  joint  resolution  of  legis- 
lature, to  punish  witness  for  con- 
tempt. (See  People  agt.  Learned, 
5  Hun,  626.) 

Commitment  for  —  variance  of  re- 
quirements of  warrant  from  those 
of  order  directing  warrant  to  issue. 
(See  People  ex  rel.  Day  agt.  Bergen,  6 
Hun,  267.) 

CONSTITUTIONAL  LAW. 

1.  The  general  purpose  or  subject 
of  the  tact  of  1860,  a  portion  of 
which  covers  the  contract  in  this 
case,  and  which  the  court  below 
declared   unconstitutional  (see  48 
How.  Pr.  H.,  457),  is  the  support 
of  the   government   of   the  city 
and  county  of  New  York.    As 
expressed  more  at  length  in  the 
title,  it  is  to  authorize  the  raising 
money    by  tax,   and  to   regulate 
the  expenditure  thereof.     (Devlin 
agt.  The  Mayor,  &c.,  N.  T.,  ante  I.) 

2.  The  title  fairly  indicates  the  gen- 
eral purpose  and  object,  that  is 
the  subject,  of  the  act,  as  being 
the  providing  of  ways  and  means, 
and  directing  their  appropriation 
for  city  purposes  ;  the  whole  sub- 
ject being  so  intimately  connected 
in  all  its  details  that  the  one  branch 
could  not  be  separated  from  the 
other.     (Id.) 

3.  Many  things   may  be    and   are 
embraced  within  the  same  subject 
within  the  meaning  of  this  clause 
of  the  constitution  (art.  3,  sec.  16). 
(Id.) 

4.  The  subject  of  the  expenditure 
of  money  for  cleaning  the  streets, 
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and  the  making  of  contracts  for 
that  service,  was  clearly  embraced 
within  the  words  of  the  title  of 
the  act.  The  levying  of  the  taxes 
and  their  expenditure  thereof,  for 
the  purpose  and  in  the  manner 
and  under  the  restrictions  de- 
clared by  the  act,  constituted  but 
one  subject.  (Td,) 

5.  The  act  merely  took  a  single 
work  for  which  means  were  pro- 
vided by  tax,  out  of  the  general 
law  requiring  all  contracts  to  be 
let  to  the  lowest  bidder.  This 
was  but  the  regulation  of  the  ex- 
penditure of  a  portion  of  the  tax 
authorized  by  the  act  and  within 
the  title.  The  act  was  constitu- 
tionally passed  and  is  valid.  (Id.) 


CONTRACT. 

1.  An  assignment  by  a  contractor 
for  work  contracted  to  be  done  for 
a  city,  of  the  amounts  which  would 
have  become  due  from  the  city 
from  time  to  time,  made  before 
the  doing  of  the  work  or  the  per- 
formance of  the  conditions  upon 
which    the    payments  depended, 
would,  under  the  liberal  rule  per- 
mitting the  assignment  of  choses 
in  action  now  prevailing,  be  valid. 
(Devlin    agt.  Mayor,   &c.,  N.   F., 
ante,  1.) 

2.  Expectancies  as  well  as  existing 
rights  of  action  may  be  assigned, 
and  the  right  of  the  assignee  will 
be  protected  and  enforced  at  law. 
(130 

3.  The  assignment  may  include  all 
contingent  and  incidental  benefits 
or  results  of  an  executory  contract, 
as  well  as  the  direct   profits  or 
earnings  under  it,  and  thus  entitle 
the  assignee  to  the  damages  result- 
ing from  a  violation  of  its  terms. 
(Id.) 

4.  The  right  of  action  for  a  breach 
of  the  contract,  resulting  in  pecun- 
iary loss  to  the  contractor,  would 
survive  to  the  personal  representa- 
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tives  of  the  aggrieved  party  —  and 
that  is  one  test  of  the  assignability 
of  contracts  and  choses  in  action. 
(Id.) 

5.  The  assignability  of  a  contract 
must  depend  upon  the  nature  of 
the  contract  and  the  character  of 
the    obligations    assumed,  rather 
than  the  supposed  intent  of  the 
parties,   except  as  that  intent  is 
expressed  in  the  agreement.    (Id.) 

6.  Parties   may,  in  term?,   lawfully 
prohibit    the    assignment  of  any 
contract,  and  declare  that  neither 
personal    representatives  nor  as- 
signees shall  succeed  to  any  rights 
in  virtue  of  it,  or  be  bound  by  its 
obligations.    (Id.) 

7.  If  the  contract  be  personal  and 
the  performance  of  the  party  him- 
self be  the    essence    thereof,   as 
where  the  personal  science  or  skill 
of  the  contractor  is  required,  it 
neither  devolves  upon  his  repre- 
sentatives, nor  can  it  be  assigned. 
(Id.) 

8.  When  the  contract  is  executory 
in  its  nature,  and  an  assignee  or 
personal  representative  can  fairly 
and  sufficiently  execute  all  that 
the  original  contractor  could  have 
done,  the  assignee  or  representa- 
tives may  do  so  and    have    the 
benefit  of  the  contract.    (Id.) 

9.  The    circumstance    that,  by  the 
statute  in  this  case,  the  contract 
was  to  be  awarded  as  the  common 
council  should  deem  for  the  best 
interests  of  the  city,  did  not  dis- 
tinguish it  from  other  assignable 
contracts.    It  was  not  intended  to 
enable  the  common  council  to  be 
a  respecter  of  persons  and  to  give 
the  contract  to  favorites,  but  to 
give  them  a  discretion  to  choose 
between    different   proposals,    re- 
lieving the  authorities  from  the 
necessity  of  awarding  the  contract 
to  the  lowest  bidder,  irrespective 
of  the  terms  of  the  contract,  the 
security  offered,  or  the  fairness  or 
sufficiency  of  the  compensation,  to 
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insure  performance  with  reasona- 
ble certainty.    (Id.) 

10.  The  assignment  of  this  contract 
and  the  interest  of  the  contractor 
under  it,  did  not   terminate  the 
agreement  or  authorize  its  rescis- 
sion or  abandonment  by  the  city. 
(Id.) 

11.  The  claim  that  the  city  was  justi- 
fied in  terminating  the  contract  by 
reason  of  the  failure  of  the  con- 
tractor to  sweep  the  streets  during 
the  winter  months,  when  ice  and 
snow  covered  the  ground,  is  un- 
tenable.    The  contracting  parties 
assumed  that  the  performance  of 
such  work  would  be  impractica- 
ble as  well  as  unnecessary  during 
the  winter  season,  and  therefore 
dispensed  with  it  by  their  agree- 
ment, which  made  special  provi- 
sion for  this  service  in  a  modified 
form,  during  the  winter  months. 
(230 

12.  The  party  who  has  been  wrong- 
fully deprived  of  the  gains  and 
profits  of  an  executory  contract 
may  recover,  as  an  equivalent  by 
way  of  damages,  the   difference 
between  the  contract-price  —  the 
amount   which   he    would    have 
earned  and  been  entitled  to  re- 
cover on  performance  —  and  the 
amount  which  it  would  have  cost 
him  to  perform  the  contract.  (Id.) 

13.  Where  on  the  trial  this  rule  as  a 
measure  of  damages  has  been  pro- 
fessedly   adopted,   but    evidence 
(after  objection)  is  allowed  to  be 
given  as  showing  or  tending  to 
show  what  it  would  have  cost  the 
contractor  to  perform  the  agree- 
ment on  his  part,  of  the  prices  at 
which  the  contractor  had  sub-let 
large  sections  and  parts  of  the 
work,  is  error  for  which  a  new 
trial  will  be  awarded.     The  ad- 
vantages and  benefits  of  the  sub- 
contractors are  quite  too  uncer- 
tain and  contingent  to  be  taken 
into   consideration  in  estimating 
the  profits  the  original  contractor 
might  have  made  under  his  con- 
tract.   (Id.) 


14.  1.  Where   parties  have  entered 
into  a  written  contract,  it  must  be 
presumed  in  law  to  express  their 
common  intention  and  to  speak 
their  actual  agreement.     (Humph- 
reys agt.  Hurtt,  ante,  291.) 

15.  2.  If  such  contract  is  alleged  not 
to  express  the  real  intent  of  the 
parties,  and  that  fact  is  shown  bjr 
sufficient    evidence,    a    court    of 
equity  can  correct  the  alleged  mis- 
take in  favor  of  the  party  preju- 
diced.   (Id.) 

16.  3.  The  proof  required  to  correct 
such  mistake  must  be  clear  and 
unequivocal.    (Id.) 

17.  4.  As  a  general  rule  the  mistake 
which  will  afford  ground  of  re- 
formation of  an  expressed  con- 
tract must  be  of  a  mutual  charac- 
ter; in  other  words,  the  mistake 
must  be  reciprocal  and  common 
to  both  parties.     (Id.) 

18.  5.  If  one  party,  in  the  execution 
of  a  contract,  has  delivered  or  re- 
ceived papers  in   supposed   fur- 
therance of  it,  but  with  knowledge 
of  a  mistake  made  in  his  favor, 
which  he  conceals,    then  equity 
will  reform  the  contract  or  give 
relief  to  the  other  party  if  the  mis- 
take is  clearly  sJiown,  although  it 
be  not  mutual.    (Id.) 

19.  6.  If  the  mistake  has  not  been 
mutual,  but   made  inadvertently 
on  one  side,  and  yet  in  good  faith 
by  the  other,  if  any  amendment 
or  reformation  of  the  contract  can 
under  any  circumstances  be  made, 
it  cannot  be  made  so  as  to  make 
the  agreement  conform  merely  to 
the  views  of  the  party  applying, 
but  only  to  the  original  views  of 
both  parties.    (Id.) 


CORPORATIONS. 

1.  Upon  the  dissolution  of  a  corpor- 
ation, its  contracts  and  liabilities 
are  not  extinguished.  Creditors 
may  enforce  their  claims  against 
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any  property  of  the  corporation 
which  has  not  passed  into  the 
hands  of  a  bona  fide  purchaser. 
(Hastings  agt.  Drew,  ante,  254.) 

2.  The  stock  and  property  of  a  cor- 
poration is  deemed  a  trust  fund 
for  the  payment  of  its  debts,  and 
creditors  have  a  lien  orright  of  pri- 
ority of  payment,  in  preference  to 
the  claims  of  a  stockholder  in  the 
corporation.    (Id.) 

3.  If  the    capital  stock   and  prop- 
erty be  divided  among  the  stock- 
holders, leaving  any  debt  unpaid, 
every  stockholder,    receiving  his 
share  of  the  capital  stock  out  of 
corporate  property,  is  held  Jiable, 
pro  rata,  to  contribute  to  the  dis- 
charge of  such  debts  out  of  the 
property  or  its   proceeds  in  his 
hands.    (Id.) 

4.  A  judgment  recovered  against  a 
corporation  is  final  and  conclusive 
against  stockholders,  when  it  is 
sought  to  be  enforced  by  action 
against  corporate  property,  or  its 
proceeds  received  by  them.     (Id.) 

5.  Miller  agt.  WMe  (57  N.  Y.,  137) 
distinguished.    (Id.) 

6.  The  defendants,  being  stockhold- 
ers in  a  corporation  about  the  time 
of  its  dissolution,  took  to  them- 
selves a  steamboat,  the  property 
of  the  corporation,   which   they 
sold  and  disposed  of  to  their  own 
use.     Held,  that  they  were  liable, 
pro  rata,  according  to  the  stock 
held  by  them,  to  pay  the  claim  of 
a  creditor,  existing  at  the  time 
they  took  to  themselves  the  prop- 
erty.    (Id.) 

7.  An  action  in  equity  brought  by  a 
plaintiff,  a  creditor,  on  his  own  be- 
half and  of  all  others  similarly  situ- 
ated, may  be  maintained  against 
an  insolvent  corporation  and  its 
stockholders  for  an    accounting, 
and  to  ascertain  the  debts    and 
assets  of  the  corporation,  and  to 
reach  the  claims  against  the  stock- 
holders arising  from  their  personal 


liability  under  the  charter.    (Pfohl 
agt.  Simpson,  ante,  341.) 

8.  An  injunction  will  also  be  allow- 
ed to  restrain  any  suits  at  law 
which  may  have  been  brought  to 
reach  the  claim  against  the  stock- 
holders personally.     (Id.) 

9.  The  fact  that  the  insolvent  cor- 
poration has  been  put  into  bank- 
ruptcy in  the  United  States  bank- 
rupt court,  and  assignees  in  bank- 
ruptcy appointed  therein,  does  not 
affect  the  liability  of  the  stock- 
holders personally.    Such  liability 
does  not  pass  to  the  assignees  in 
bankruptcy;  it  is  to  be  enforced 
in  the  state  courts.    (Id.) 


COSTS. 

1.  In  an  action  of  trespass  quare  dau- 
sumfregit  commenced  in  a  justice's 
court  and  the  defendant  answers 
and  sets  up  title  in  himself,  in  the 
premises  described  in    the  com- 
plaint, and  gives  an  undertaking 
by  which    the  action  is  discon- 
tinued, and  the  plaintiff  thereupon 
commences  an  action  in  this  court 
by  the  service  of  the  complaint  as 
prepared  in  the  justice's  court,  to 
which  latter  complaint  the  defend- 
ant interposes  a  demurrer,  which 
is  brought  to  trial  at  a  special  term 
and  overruled,  and  judgment  ren- 
dered for  the  plaintiff,  with  leave 
to  defendant  to  answer  in  twenty 
days  on  payment  of  costs,  and  if 
not  done  plaintiff's  damages  to  be 
assessed  by  a  sheriff's  jury,  and 
the  defendant  being  in  default  for 
not  answering  and  paying  costs, 
the  sheriff's  jury  thereupon  assess 
plaintiff's  damages  at  thirty  dol- 
lars. 

Held,  that  the  plaintiff  is  entitled 
to. costs,  and  not  the  defendant. 
(Locklin  agt.  Cosier,  ante,  43.) 

2.  In  an  action  to  recover  the  pos- 
session of  personal  property,  al- 
though the  jury  may  find  in  favor 
of  the  defendant  for  the  greater 
portion  thereof,  yet  if  they  find  in 
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favor  of  plaintiff  for  any  part 
thereof  the  defendant  is  not  en- 
titled to  costs.  (Vowles  agt.  Mur- 
ray >  ante,  159.) 

3.  And  it  is  immaterial  whether  the 
defendant  returns  or  allows  the 
property  to  be  delivered  to  plain- 
tiff under   the  provisional  writ. 
(Id.) 

4.  When,   upon   an  appeal  to  the 
court  of  appeals,  from  an  order  of 
the  general  term,  the  order  is  af- 
firmed with  costs,  the  costs  of  the 
appeal  are  general  costs,  and  are 
to  be  adjusted  by  the  clerk.    (Kelly 
agt.  Plum,  ante,  236.) 

5.  The  board  of  supervisors  of  a 
county  is  not  a  public  officer  con- 
templated by  the  statute  in  refer- 
ence to  double  costs,  on  the  final 
determination  in  its  favor  of  a  trial 
upon  mandamus.     (People  ex  rel. 
City  of  LocTtport  agt.  Supervisors, 
ante,  353.) 

6.  The  costs  in  such  case  must  be 
taxed  as  single  costs,  under  the  act 
of  1840,  chapter  386,  as  amended 
by  the  act  of  1844,  chapter  273. 
(Id.) 

7.  In  an  action  to  reach  an  award  in 
the  hands  of  the  comptroller  of  the 
city  of  New  York,  for  the  taking 
mortgaged  premises  for  the  widen- 
ing of  Broadway,  where  the  whole 
issue  was  between  the  defendants 
and  the  corporation,  the  plaintiff  is 
not  entitled  to  an  extra  allowance 
under  section   309  of  the  Code. 
(Portion  agt.  Cudlipp,  ante,  366.) 

8.  In  an  action  for  the  recovery  of 
money,  a  receipt  in  full  of  all  de- 
mands, except  two  items  of  fifty 
dollars  each,  precludes  the  plain- 
tiff  from    recovering    any    other 
items,  without  impeaching  the  re- 
ceipt for  fraud  or  mistake.   (Ham- 
mond agt.  Slocum,  ante,  415.) 

9.  In  such  action,  although  the  plain- 
tiff recovers  over  fifty  dollars  dam- 
ages,  yet   he    is  not  entitled  to 


recover  costs  as  a  matter  of  course 
under  section  304.    (Id.) 

10.  Although  it  is  an  "action  for 
money,"  the  complaint  also  avers 
that  the  receipt  was  given  by  fraud 
or  mistake,  and  therefore,  under 
the  former  practice,  it  would  be  an 
action  in  equity.     (Id.) 

11.  In  all  such  actions  costs  are  in 
the  discretion  of  the  court.    (Id.) 

12.  The  same  judge  who  decides  the 
question  of  costs  in  a  case  has 
power,  after  the  entry  of  judgment, 
to  change  the  decision  and  decide 
the  other  way  without  an  appeal. 
(Id.) 

13.  Upon  an  undertaking  given  upon 
an  appeal  to  the  court  of  appeals, 
from  an  order  of  the  general  term 
reversing  a  judgment  of  the  special 
term  and  granting  a  new  trial — the 
appellant  giving  the  usual  stipu- 
lation for  judgment  absolute  on 
affirmance,  and  the  court  of  appeals 
affirm  the  judgment  of  the  general 
term,  with  costs  to  the  respondent 
of  the  appeal  to  that  court  —  the 
liability  of  the  sureties  on  the  un- 
dertaking extends  to  the  costs  of 
the  appeal  to  the  court  of  appeals 
only.     (Seaman  agt.   McReynolds, 
ante,  421.) 

14.  The  court,  when  in  the  exercise 
of  its  discretion  it  grants  costs  of 
a  motion,  has  power  to  include  in 
the  adjustment  of  such  costs  the 
necessary   disbursements  of   the 
successful  party.    -The  referee's 
fees  on  a  reference  directed  by  the 
court,  under  section  271  of  the 
Code,  is  a  proper  disbursement  to 
be  allowed  to  the  successful  party. 
(Pitkin  agt.  Cooky,  5  Hun,  48. ) 

15.  When  an  action  is  discontinued, 
with  costs,  the  act  of  the  defend- 
ant in  adjusting  the  costs  must 
precede  their  payment,  and  until 
that  is  done  the  plaintiffs  will  not 
be  in  default  for  their  non-pay- 
ment.    (People  agt.  Tweed,  5  Hun, 
382.) 
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16.  Where  the  plaintiff,  in  an  action 
in  a  county  court,   resides   in  a 
county  other  than  that  in  which 
the  action  is  brought,  he  cannot 
be  compelled  to  give  security  for 
the  costs,  on  the  ground  that  he 
does  not  reside  ' '  within  the  j  aris- 
diction  of  the  court."    (Elliott  agt. 
Wood,  5  Hun,  594.) 

New  trial,  on  ground  that  verdict  is 
against  evidence  — only  ordered  on 
payment  of  costs.  (See  Bailey 
agt.  Park,  5  Hun,  41.) 

When  administrator  personally 
chargeable  with,  in  action  of  tro- 
ver. (See  Fox  agt.  Fox,  5  Hun,  53.) 

Against  executor  or  administrator  — 
referee  has  no  power  to  allow. 
(See  Bailey  agt.  Bergen,  5  Hun, 
555.) 

Trial  fee  —  when  plaintiff  entitled 
to,  upon  taking  inquest  after  ser- 
vice of  offer  of  ]udgment.  (See 
Hawley  agt.  Davis,  5  Hun,  642.) 

17.  Where,  upon  the  trial  of  an  action 
brought  to  recover  damages  for 
the  wrongful  conversion  of  per- 
sonal property,  alleged  in  the  com- 

•  plaint  to  be  worth  $500,  evidence 
is  given  tending  to  show  that  it 
was  worth  more  than  $400,  but 
the  jury  bring  in  a  verdict  in  favor 
of  the  plaintiff  for  thirty-five  dol- 
lars only,  held,  that  the  defendant 
is  entitled  to  recover  costs.  (Pmc- 
ers  agt.  Gross,  6  Hun,  234.) 

18.  Where  an  application  is  made  to 
the  supreme  court  by  one  attorney 
to  disbar  another,  the  court,  by 
virtue  of  its  authority  over  the 
conduct  of  its  attorneys,  has  power, 
independent  of    the  Code,   upon 
determining  that  the  proceedings 
were  instituted  in  bad  faith  to  order 
the    disbursements    and  costs  of 
motion  to  be  paid  by  the  applicant, 
and  its  decision  is  not  reviewable 
here.     (In  re  Kelly,  59  N.  T.,  595.) 

19.  Where  a  decree  in  a  partition 
suit  awards  costs,  a  notice  of  judg- 


ment served  prior  to  the  taxation 
and  entry  of  the  costs  does  not 
limit  the  time  for  appeal.  (1  hur- 
ber  agt.  Chambers,  60  N.  F.,29.) 


COUNTER-CLAIM. 

1.  The  defendant  agreed  to  perform 
work  and  furnish  materials  in  con- 
structing additional  tracks  for  the 
New  York  Central  and  Hudson 
River  Railroad  Company,  the  con- 
tract providing  '"that   all  stone 
obtained  from  excavations  which 
may,  in  the  opinion  of  the  engi- 
neer,   be   suitable  for    masonry, 
shall    *    *    *    be  the  property 
of  the  company."     Subsequently, 
the  defendant  sublet  a  portion  of 
the  work  to  the  plaintiff,  by  aeon- 
tract  containing  the  same  provi- 
sion.   In  an  action  brought  by  the 
plaintiff  upon   this  sub  contract, 
the  defendant,  in  his  answer,  set 
up  a  general  denial  and  payment. 
Upon  the  trial  he  offered  to  prove 
that  the  plaintiff  took  from  the 
excavations  1,149  yards  of  stone, 
and  used  the  same  ;  that  the  value 
thereof  was  $1,546.80,  with  which 
amount  defendant  was  charged  on 
his-  final  settlement  with  the  com- 
pany.   This  evidence  was,  against 
his  objection  and  exception,  ex- 
cluded.    Held  (1),  that  the  defend- 
ant's claim  was  in  the  nature  of  a 
counter-claim,   and    should  have 
been  pleaded  as  such;  (2),  that  as 
it  was  not  alleged  that  the  stone 
were,  in  the  opinion  of  the  engi- 
neer, suitable  for  masonry,  they 
did  not  become  the  property  of 
the  company,  and  the  plaintiff  was 
entitled  to  use  them.     (Read  agt. 
Decker,  5  Hun,  646.) 

What  may  be  set  up  as,  in  action 
for  rent  —  effect  of  prior  payments 
of  rent.  (See  Morgan  agt.  Smith, 
5  Hun,  220.) 

2.  In  an  action  to  foreclose  a  mort- 
gage given  as  security  for  a  joint 
bond  executed  by  the  mortgagor 
and  another  as  his  surety,  in  which 
action    both    obligors    are    made 
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parties,  and  judgment  is  prayed 
against  them  for  any  deficiency,  a 
debt  due  the  mortgagor  from  the 
plaintiff  may  be  set  up  by  way  of 
counter-claim.  The  action  is  one 
in  which  a  several  judgment  may 
be  rendered  within  the  meaning 
of  section  150  of  the  Code.  (Bath- 
gate  agt.  Haskin,  59  N.  Y.,  533.) 

3.  Plaintiff  and  one  H.,  who  were 
copartners,  entered  into  a  con- 
tract with  defendants,  by  which 
the  latter  agreed  to  purchase  the 
business  and  firm  assets,  paying 
to  each  of  the  partners  a  specified 
sum.  In  case  defendants  should 
so  elect,  within  two  months,  they 
had  the  right  to  receive  plaintiff 
as  a  partner,  in  which  case  he  was 
to  accept  ten  per  cent  of  the  profits 
as  compensation  for  his  interest. 
Defendants  paid  H.,  took  posses- 
sion of  the  property  and  business, 
and  within  the  two  months  notified 
plaintiff  of  their  election  not  to 
purchase  his  interest  but  to  accept 
him  as  a  partner.  In  an  action  to 
close  the  partnership  thus  created, 
and  for  an  accounting,  these  facts 
substantially  were  stated  in  the 
complaint.  Defendants  set  up  as 
a  counter-claim  that  they  were 
induced  to  enter  into  the  agree- 
ment by  the  fraudulent  represen- 
tations of  plaintiff.  The  fraud 
•was  discovered  after  the  payment 
to  H.,  but  prior  to  the  election  to 
take  plaintiff  as  partner.  On  the 
trial  evidence  to  sustain  the  coun- 
ter-claim was  excluded  by  the 
court.  Held,  error ;  that  although 
a  joint  action  for  the  deceit  would 
lie  against  plaintiff  and  H.,  yet 
the '  right  of  action  was  several ; 
that  while  the  partnership  was  not 
created  by  the  contract,  it  created 
the  obligation  which  bound  plain- 
tiff when  defendants'  election  was 
made;  the  action  therefore  was, 
in  a  general  sense  founded  upon 
the  contract,  and  the  fraud  was  so 
connected  with  the  cause  of  action 
as  to  be  available  as  a  counter- 
claim ;  and  that  defendants  having 
a  common  interest  in  diminishing 
plaintiff 's  claim  upon  the  partner- 


nership  property  had  the  right  to 
have  their  damages  adjudicated 
and  deducted  in  this  action.  (More 
agt.  Hand,  60  IT.  Y.  208.) 


COUNTY  CLERK. 

1.  The  county  clerk,  for  recording 
instruments  in  his  office,  is  entitled 
to  ten  cents  for  each  folio,  and  the 
taking  by  him  of  any  greater  fee 
therefor  is  a  misdemeanor ;    and 
any  agreement  to  pay  him  a  greater 
sum  than  that  allowed  by  the  stat- 
ute is  void.    (Curtiss  agt.  McNair, 
6  Hun,  550.) 

2.  Chapter  342  of  1840  applies  only 
to    the    fees  to    be    charged    for 
searches    required    in  actions    of 
foreclosure ;    in    other  cases    the 
fees  are  governed  by  the  Revised 
Statutes.     (Id.) 

3.  Under  the  provisions  of  the  Re- 
vised1 Statutes  (2  R.  S.  [Edm.  ed.], 
639),  the  county  clerk  is  entitled 
to  charge  five  cents  for  searching 
each  of  the  records  which  he  is 
authorized  to  keep,  for  each  year 
for  which  the  search  is  made.   (Id.) 


COUNTY  COURT. 

Refunding  of  taxes  illegally  assessed 
—  power  of  county  court  under 
chapter  855,  1869,  and  chapter 
695, 1871.  (See  Matter  of  Hudson 
City  Savings  Institution,  5  Hun, 
612.) 

Cannot  strike  out  answer  on  appeal 
from  justice's  court*  (See  Thomp- 
son agt.  Pine,  5  Hun,  647.) 

1.  No  appeal  lies  to  the  general  term 
from  a  judgment  of  the  county 
court  entered  in  an  action  origin- 
ating in  the  justice's  court,  until  a 
motion  for  a  new  trial  has  first 
been  made  in  the  county  court 
upon  a  case  and  exceptions.  (Tall- 
man  agt.  American  Express  Go. ,  6 
Hun,  377.) 
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COUNTY  JUDGE. 

Powers  of  defined.    (See  Lang  agt. 
Brown,  6  Hun,  256.) 


COURTS. 

1.  Where  a  court  is  required  to  de- 
cide "whether  the  evidence  before 
it  is  sufficient  to  establish  the  ex- 
istence of  any  fact,  and  it  decides 
that  it  is,  this  adjudication  cannot 
be  collaterally  questioned  because 
another  tribunal  may  consider  the 
evidence  insufficient.  (Wilson  agt. 
Barney,  5  Hun,  257.) 


COVENANT. 

1.  The   defendants,  for  a  valuable 
consideration,    covenanted    with 
the  plaintiff  that  they  would  not 
manufacture  or  sell  a  medicine, 
produced  from  the   "  Witch  Ha- 
zel," by,  among  others,  of  either 
of  the  following  names  :  "  Pond's 

.  Extract,"  "Extract  of  Witch 
Hazel,"  "  Humphreys'  Pond  Ex- 
tract." 

Held,  under  the  facts  and  cir- 
cumstances of  this  case,  that  the 
sale  of  the  medicine  thereafter, 
by  the  defendants,  under  the  name 
of  "Humphreys'  Witch  Hazel," 
was  a  violation  of  the  covenant. 
(Pond's  Extract  Co.  agt.  Humph- 
reys'1 Specific,  &c.,  Go.,  ante,  358.) 

2.  Also  held,  that,  as  the  defendants 
were   not  restrained,   absolutely, 
from  making  or  selling  a  medi- 
cine produced  from  the  shrub  in 
question,    but    only  from    doing 
so  under  certain  names,  the  cov- 
enant was  not  void  as  being  in 
restraint  of  trade.     (Id.) 

8.  Also  held,  that  the  remedy  by 
injunction  was  proper  to  restrain 
the  defendants  from  a  continued 
violation  of  the  covenant.  (Id.) 

4.  Where  there  is  a  covenant  to  a 
lease  not  to  assign,  and  an  assign- 


ment is  made  of  the  whole  term 
by  the  lessee,  if  the  landlord  de- 
sires to  take  advantage  of  the 
breach  of  the  covenant,  he  must 
re-enter.  (Heeler  agt.  Eckstein, 
ante,  445.) 

5.  If  the  landlord  accepts  rent  from 
the    assignee    of  the    lease,    the 
assignee  becomes  his  tenant,  and 
he  takes  the  leasehold  freed  from 
the  covenant  not  to  assign,  and  is 
only  liable  for  rent  for  the  time 
that    the    premises    remain    his. 
(Id.) 

6.  There  is  a  great  difference  be- 
tween a  breach  of  a  covenant  not 
to  underlet  and  not  to  assign.    In 
the  one  case  the  lessee  still  re- 
mains the  owner  of  the  leasehold 
premises,  and  in  the  other  he  parts 
with  his  whole  interest  or  estate. 
(18.) 

7.  Where  the  seller  of  a  butcher's 
business  enters  into  a    covenant 
with  the  purchaser  of  it  that  he 
will  not  engage  in  or  carry  on  said 
business  during  five  years,  within 
certain  limits,  in  connection  with 
a    sale    of    his    entire   establish- 
ment, and  the  good-will  of  the 
business,    within    the    prescribed 
limits,  giving  up  possession  to  the 
purchaser,     such     covenant     is 
broken  by  the  seller  when,  within 
a  year,  he  establishes  the  same 
business  just  outside  of  the  pre- 
scribed limits,  and  by  his  agent 
supplies  a  portion  of  his  old  cus- 
tomers residing  within  said  limits, 
whether    such    supplies    are  fur- 
nished at  the  solicitation  of  the 
covenantor  or  his  agent,  or  merely 
at  the  solicitation  of  the  custom- 
ers, if  the  traffic  is  carried  on  suf- 
ficiently to  constitute  a  business. 
(Sander  agt.  Hofrnan,  ante,  449.) 


CRIMINAL  LAW. 

1.  The  charge  of  the  judge  in  this 
important  case,  upon  the  subjects 
involved  in  it,  and  the  law  as  laid 
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down  and  made  applicable  there- 
to, is  divided  into  the  following 
general  headings  : 

What  is  murder?  2.  Justifia- 
ble homicide.  3.  Excusable  homi- 
cide. 4.  Manslaughter.  5.  Mur- 
der in  the  first  degree.  6.  Murder 
in  the  second  degree.  7.  Facts  of 
the  killing.  8.  What  is  insanity? 
9.  Prominent  facts  proved  on  the 
part  of  the  prisoner.  10.  People's 
evidence.  11.  Submission  of  the 
case  to  the  jury.  (People  agt. 
Waltz,  ante,  204.) 


CROSS  APPEALS. 

From  judgment  of  justice's  court  — 
how  heard  —  how  judgment  en- 
tered thereon.  (See  Jones  agt. 
Owen,  5  Hun,  339.) 


DECISION. 

1.  The  decision  of  a  court,  made  be- 
cause of  the  belief  that  it  does  not 
possess  powers  which  really  be- 
long to  it,  will  be  reversed.  (Pit- 
kin  agt.  Cooley,  5  Hun,  48.) 

When  one  court  cannot  collaterally 
question  decision  of  another.  (See 
Wilson  agt.  Barney,  5  Hun,  257.) 


DEFAULT. 

1.  A  person  against  whom  a  judg- 
ment by  default,  regular  on  its  face, 
has  been  taken,  but  who  was  not, 
in  fact,  served  with  the  summons, 
has  a  legal  right  to  have  the  judg- 
ment vacated;  and  an  order  de- 
nying that  right  is  appealable  to 
this  court.  ( White  agt.  Coulter,  59 
N.  F.,629.) 


DEFENSES. 

1.  In  an  action  upon  a  promissory 
note,  against  an  indorser,  defend- 
ant set  up  in  his  answer  that  he 


indorsed  the  same  as  security  for 
a  debt  due  from  the  maker  to 
plaintiff  upon  the  agreement  of  the 
latter  to  discontinue  a  suit  brought 
by  him  for  the  recovery  of  the 
debt ;  that  in  violation  of  such 
agreement  plaintiff  thereafter  pro- 
ceeded to  judgment  and  execution, 
and  caused  a  levy  to  be  made 
upon  the  goods  of  the  maker, 
thereby  destroying  his  credit, 
causing  his  failure,  and  depriving 
him  of  the  opportunity  of  event- 
ually paying  the  note.  Held,  that 
the  answer  set  up  a  valid  defense, 
and  that  the  exclusion  of  evidence 
to  prove  the  same  was  error. 
(Bookstaver  agt.  Jayne,  60  N.  T., 
146.) 

DEMAND. 

1.  An  action  can  be  maintained 
against  a  sheriff , without  a  previous 
demand  to  recover  moneys  col- 
lected by  him  upon  execution,  and 
which  he  has  failed  to  pay  over  or 
to  bring  into  court.  The  change 
in  the  form  of  execution,  since  the 
Code,  has  not  changed  the  rule  in 
this  respect  (Nelson  agt.  Kerr,  59 
N.  F.,224.) 


DEMURRER. 

1.  Upon  defendant's  motion,  certain 
allegations  of  the  complaint  were 
stricken  out  as  immaterial;  sub- 
sequently defendant  demurred  to 
the  complaint  on  the  ground  that 
it  was  defective  in  not  containing 
the  allegations  which  had  been 
stricken  out,  which  demurrer  was 
overruled  by  the  special  term,  on 
the  ground  that  defendant  was 
estopped  from  alleging  the  mate- 
riality of  that  which  had  been 
stricken  out.  Held,  that  the  order 
overruling  the  demurrer  should  be 
reversed,  with  costs  to  abide  the 
event,  and  that  plaintiff  have  leave 
to  amend  the  complaint.  (Grout 
agt.  Cooper,  5  Hun,  423.) 

Improper  joinder  of  causes  of  action, 
in  complaint  against  maker  and 


NEW  YORK  PRACTICE  REPORTS. 


561 


Digest. 


guarantor  of  promissory  note  — 
when  separate  demurrer  by  each 
sustained.  (See  Barton  agt.  Spies, 
5  Hun,  60.) 

Jurat  to  verification  not  part  of  com- 
plaint —  remedy  for  error  in.  (See 
State  Bank  of  Olean  agt.  Shaw,  5 
Hun,  114.) 


DEMURRER   TO    COMPLAINT. 

1.  A  complairft  against  an  executrix 
as  such,  and  also  against  her  indi- 
vidually to  cbmpel  her  to  apply 
the  income  of  the  estate  to  the  pay- 
ment of  taxes    and    assessments 
already  accrued,  and  thereafter  to 
accrue,  upon  certain  unproductive 
real  estate  of  the  testator,  unites 
tjfo  distinct  causes  of  action  and 
cannot  be  sustained  where  it  ap- 
pears : 

First.  That  there  was  no  trust  in 
the  executrix,  as  executrix  under 
the  will ;  and  that  while  author- 
ized by  the  will  to  lease,  sell,  and 
dispose  of  all  or  any  part  of  the 
real  estate  of  the  testator,  she  was 
not  required  to  do  so.  These  pow- 
ers might  be  exercised,  by  the 
terms  of  the  will,  by  the  executrix 
at  her  discretion. 

Second.  That  the  devise  of  the 
income  of  the  estate  was  directly 
to  the  widow,  the  executrix,  with- 
out the  intervention  of  a  trustee. 
Under  the  will  she  was  entitled  to 
collect  and  receive,  as  devisee  and 
legatee,  all  such  income.  To  reach 
such  income  received  by  her,  or  to 
enforce  a  liability  against  her  as 
devisee  or  legatee  thereof,  affects 
her  not  as  executrix  but  individu- 
ally. (Clark  agt.  Coles,  ante,  178.) 

2.  The  complaint  therefore  requires 
different  judgments,  and  must  be 
considered  bad  on  demurrer.    (Id.) 

.3.  Where  the  allegation  of  the  com- 
plaint is  "  that  the  defendants  and 
certain  other  persons,  whose  names 
are  unknown  to  these  plaintiffs, 
but  whose  names,  when  discov- 
ered, the  plaintiffs  pray  for  leave 
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to  join  as  defendants,  entered  into 
a  certain  copartnership,"  &c.,  for 
the  purchase  of  certain  stock,  &c. , 
is  not  demurrable  on  the  ground 
that  there  is  a  defect  of  parties  de- 
•  fendant.  Plaintiffs  are  not  bound 
to  name  as  defendants  persons  of 
whose  names  they  are  ignorant. 
(Earle  agt.  Scott,  ante,  50.6.) 

4.  Where  the  complaint  alleges  the 
formation  of  a  certain  copartner- 
ship, the  appointment  of   W.  as 
the  manager  thereof,  the  purchase 
of  a  large  amount  of  stock,  and  a 
sale  or  closing  out  of  that  stock  by 
the  order  of  W.  at  a  loss  of  $300,000 
to  the  plaintiffs,  it  states  a  good 
cause  of  action,  and  is  not  demur- 
rable for  not  stating  facts  sufficient 
to  constitute  a  cause  of  action. 
(Id.) 

5.  But  several  causes  of  action  can 
be  united  in  one  complaint  only, 
where  each  cause  affects  all  the 
parties  to  the  action,  and  they  must 
be  in  favor  of  all  the  plaintiffs  and 
against  all  the  defendants.     Held, 
that  this  complaint  was  demurra- 
ble on  the   ground    that  several 
causes  of  action  had  been  impro- 
perly united  in  violation  of  this 
rule.    (Id.) 

DENIAL. 

When  denials  in  answer  are  suffi- 
cient—  Code,  section  149.  (See 
Meehan  agt.  Harlem  Savings  Bank, 
5  Hun,  439.) 


DEPOSITIONS. 

1.  Where  a  person  has  been  exam- 
ined on  a  commission,  and  upon 
the  trial  a  witness  testifies  that  he 
has  received  letters  from  such  per- 
son, from  places  out  of  the  state, 
after  the  examination,  and  before 
the  trial,  and  there  is  no  evidence 
that  such  person  afterward  re- 
turned to  the  state,  the  deposition 
is  properly  admitted  in  evidence. 
(Carman  agt.  Kelly,  5  Hun,  283.) 
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2.  It  seems,  that  a  commission  roga- 
tory  for  taking  the  testimony  of 
witnesses    residing    in    a    foreign 
country  is  proper  where,  on  ac- 
count of  the  laws  of  the  country, 
the  evidence  can  be  produced  in 
no  other  way.      (Anonymous^  59 
N.  Y.,  313.) 

3.  But  whether  the  circumstances  of 
a  case  are  such  as  to  require  the 
exercise  of  this  power,  is  for  the 
court  of  original  jurisdiction  to 
determine.    It  is  a  question  of  dis- 
cretion,   and    the    determination 
thereof  cannot  be  reviewed  here. 
(13.) 

4.  In  a  deposition  taken  upon  com- 
mission,  specific  answers  to  all 
the  cross-interrogatories  save  the 
last  —  the  general  one —  appeared 
numbered  to  conform  to  the  ques- 
tions.   In  a  sentence  by  itself,  at 
the  close,  appeared,  without  num- 
ber, the  following:  "And  depo- 
nent further  knoweth  not."    Held, 
that  this  should  be  taken  as  an 
answer  to  the  general  cross-inter- 
rogatory,    and     was     sufficient. 
(Gates  agt.  Beecher,  60  N.  Y.,  518.) 


DISBURSEMENTS. 

Power  of  court  to  include  necessary 
disbursements  in  adjusting  costs 
—  referee's  fees  on  reference  under 
Code,  section  271,  proper  disburse- 
ment to  be  allowed.  (See  Pitkin 
agt.  Cooley,  5  Hun,  48.) 


DISCONTINUANCE. 

1.  Where  the  action  is  discontinued 
by  an  order  of  the  special  term, 
and  the  plaintiffs  ordered  to  pay 
the  costs,  which  they  offer  to  do 
as  soon  as  adjusted,  the  order  of 
discontinuance  is  valid  and  effect- 
ual from  the  time  of  its  service, 
and  the  plaintiffs  would  not  be  in 
fault  until  the  defendant  procured 
the  costs  to  be  adjusted  and  de- 


manded. 
26.) 


(People  agt.  Tweed,  ante, 


Of  proceedings  to  acquire  lands  for 
public  use.  (See  Matter  of  North 
Thirteenth  Street,  5  Hun,  175.) 


DISCOVERY. 

Of  books  and  papers  —  when  party 
not  entitled  to.  (See  Harbison  agt. 
Von  Volkenburgh,  5+Hun,  454.) 

As  used  in  Revised  Statutes,  not 
applied  to  the  perpetuating  of  tes- 
timony. (See  Lang  agt.  Brown,  6 
Hun,  256.) 


DISCRETION. 

When  exercise  of  power  under 
statute,  by  public  officers  discre- 
tionary, when  a  duty.  (See  People 
ex  rel.  Conway  agt.  Supervisors,  6 
Hun,  257.) 


DISMISSAL  OF  COMPLAINT. 

1.  The    defendant    Tweed,    at    the 
close  of  the  evidence,  moved  to 
dismiss  the  complaint  as  to  cer- 
tain   items  of  the    plaintiffs'  de- 
mand, and  also  as  to  all  the  causes 
of    action.      (Peopk   agt.    Tweed, 
ante,  434.) 

2.  Denied,  for    the    reason:  First. 
That  the  positive    testimony    of 
several  of  the  witnesses  of  con- 
versations with  Tweed  and  others, 
of  acts  and  divisions  of  moneys, 
and  of  additions  to  and  swellings 
of  bills,  makes  it  a  question  for 
the  jury.     (Id.) 

3.  Second.  The  objection  made  that 
there  is  no  proof  tending  to  show 
that  bills  in  favor  of  certain  per- 
sons named,  for  which  warrants 
amounting  to  over  $600,000  were 
issued,    were    false,    and    conse- 
quently could  not  be  recovered  in 
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this  action,  is  answered  by  stating 
that,  although  no  witness  has  tes- 
tified directly  to  their  falsity,  there 
is  sufficient  evidence  to  justify 
their  submission  to  the  jury. 
None  of  these  bills  were  audited 
in  the  manner  prescribed  by  the 
act  of  1870,  but  directly  in  viola- 
tion of  it.  Also,  evidence  has 
been  given  tending  to  show  that 
Tweed  received  to  his  own  use 
twenty-five  per  cent  of  the  amount 
of  such  bills.  The  force  of  this 
evidence  and  the  conclusion  to  be 
drawn  therefrom  is  for  the  jury. 
(Id.) 

4.  Third.  The  objection  that  war- 
rants  issued   to  certain   individ- 
uals named,  amounting   to    over 
$2,000,000,  were   never  indorsed 
by  the  payees;  that,  consequently, 
the  money  which  the  Broadway 
Bank  paid  was  improperly  paid, 
and  that,  in  judgment  of  law,  the 
money  obtained  thereon  is  still  in 
the  county  treasury,  is  answered 
by  stating  that,  assuming  that  the 
name  of    the  payee  upon  these 
warrants  is  forged,  the  question  is 
not  now  whether  a  remedy  does 
or  does  not  exist  against  the  bank, 
but,  whether,   when  the  money 
has  been  actually  taken  from  the 
treasury,  the  remedy  does  not  ex- 
ist against  the  taker.     It  will  not 
do  to  hold  that  the  county  cannot 
recover  from  the  forger  and  the 
wrongful  taker  of  its  money  the 
fruits  of  its  crime,  because  it  has 
also  a  remedy  against  its  agent 
who  paid  the  money  in  good  faith 
to  the  party  who  wrongfully  de- 
ceived it.     (Id.) 

5.  Fourth.  The  objection  that  John 
H.  Keyser  and  others  named  have 
been  released  from  liability,  and, 
as  they  were  co-conspirators  with 
Tweed,  their  release,  or  the  release 
of  either,  discharges  all,  is  suffi- 
ciently answered  when  it  appears 
that  the  most  that  can  be  said  on 
that  question  is,  that  certain  influ- 
ential citizens  who  have  been  con- 
spicuous   in     these    prosecutions 
have  promised  them  protection. 


If  either  should  be  prosecuted, 
no  defense  upon  the  ground  of  a 
release  could  be  pleaded.  No 
person  authorized  officially  to 
make  a  promise  has  made  any, 
and  the  entire  absence  of  consid- 
eration would  make  any  nudum 
pactum,  if  made.  A  release,  to  be 
effectual  in  such  a  case,  and  a  dis- 
charge of  the  persons  named, 
must  be  a  technical  release,  under 
seal.  (Id.) 

6.  Fifth.  In  regard  to  the  question 
that  the  act  of  1875,  which  au- 
thorizes this  action,  is  unconstitu- 
tional, the  decision  of  the  general 
term  of  this  district  passed  upon 
this  question,  upon  the  defend- 
ant's appeal  from  the  order  refus- 
ing to  vacate  the  order  of  his  ar- 
rest, is  binding  upon  this  court 
and  must  be  followed.     (Id.) 

7.  Sixth.  The    objection    that    the 
action  of  the  board  of  audit  was 
judicial,  and  that  no  action  can 
be  maintained  against  a  judge  for 
acts  done  in  that  capacity  cannot 
prevail,    because    the    defendant 
Tweed  never  acted  as  a  member 
of  the  board  of  audit.    His  func- 
tions as  a  judge  were  never  exer- 
cised.   Instead    thereof,    he  cor- 
ruptly agreed  to  make  bills.     Be- 
sides, when  these  bills  came  be- 
fore the  board  of  audit,  Tweed, 
according  to  the  evidence  of  the 
plaintff  s,  was  interested  —  the  bills 
had  all  been  increased  to  give  him 
a    per    centage.      The     Revised 
Statutes  declare  :  "  No  judge  of 
any  court  can  sit  as  such  in  any 
cause  in  which  he  is  a  party,  or  in 
which  he  is  interested,"  &c.     (Id.) 

8.  Seventh.  The  remaining  question, 
is  :  What  damages  can  the  plain- 
tiffs recover  ?    If  the  evidence  of 
the  plaintiffs  be  true,  the  case  is 
presented,  not  only  of  an  adviser 
of  an  over-draft,  but  that  of  a  per- 
son who  has  advised  the  over- 
draft, ordered  it  himself,  and  dis- 
tributed the  proceeds.    The  dam- 
age which  the  wrong  has  caused 
can  be    recovered,  even  though 
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the  party  did  not  receive  all  its 
fruits.  Where  the  fraud  consists 
in  the  additions  to  honest  de- 
mands, the  recovery  must  be 
limited  to  the  injury.  The  dam- 
ages to  be  recovered  in  this  action, 
therefore,  are  those  which  the  al- 
leged fraud  have  caused.  (Id.) 


DISTRICT  COURTS. 

1.  The  district  courts  of  the  city  of 
New  York  have  no  jurisdiction  to 
entertain  proceedings  for  forcible 
entry  and  detainer.    (Brown  agt. 
Cromien,  ante,  192.) 

2.  The  position  of  interpreter  of  a 
district  court  of  the  city  of  New 
York  is  an  office,  and  its  incum- 
bent is  an  officer.     He  is,  however, 
an  officer  of  the  court  and  not  of 
the  city  government,  and  the  pro- 
hibition contained  in  section  114 
of  the  charter  of  said  city  (chap. 
835  of  1873)  against  holding  two 
offices  at  the  same  time  does  not 
apply  to  him.     As  no  person  can 
refuse  to  accept  the  office  of  in- 
spector of  elections  without  there- 
by subjecting  himself  to  a  fine, 
acceptance  of  such  office  cannot 
Tbe  regarded  as  prohibited  by  the 
said  section.  (Goettman  agt.  Mayor, 
6  Hun,  132.) 


ELECTION  OF  REMEDIES. 

1.  Upon  the  failure  of  a  vendee  to 
perform    an    executory    contract 
for  the  purchase  of  chattels,  the 
vendor  may  elect  to  tender  the 
property,  and  sue  for  the  contract- 
price,  or  to  retain  the  property  as 
his  own,  and  recover  as  his  dam- 
ages for  the  breach  the  difference 
between  the  market  value  at  the 
time  the  vendee  was  to  receive 
delivery,  and  the  contract-price. 
(Bridgford  agt.  Crocker,  60  N.  T. 
627.) 

2.  If  he  elect  the  latter,  and  the 
property    subsequently    rises    in 
value  in  the  market,  the  vendee 


cannot  avail  himself  thereof,  but 
the  vendor  is  entitled  to  the 
benefit.  (Id.) 


EMINENT  DOMAIN. 

1.  The  city  of  Buffalo  is  empowered 
by  its  charter  (sec.   1,  tit.  8),  "to 
take  lands  for  public  buildings,  for 
parks,   public    grounds,    squares, 
streets,  alleys,   fountains,   canals, 
basins,  slips  and  other  public  wa- 
ters; and  for  any  other  corporate 
purpose  or  object."    This  power 
as  to  the  lands  to  be  taken  is  with- 
out limitation.      It  is,  in   terms, 
sufficiently  comprehensive  to  em- 
brace any  and  all  lands  within  the 
city.     (Matter  of  Main  and  Ham- 
burgh St.  Canal,  ante,  70.) 

2.  It  is  well  settled  that  the  legisla- 
ture, in  the  exercise  of  the  right  of 
eminent  domain,  may  appropriate 
or    authorize    the    appropriation, 
upon  payment  of  a  full  equivalent, 
of  any  lands,  property  or  rights, 
although    they    may    have    been 
already  taken   and  are  held  for 
another  public  use  of  a  different 
nature.    (Id.) 

3.  The  charter  of  the  city  of  Buffalo 
does  not  grant  the  power,  in  ex- 
press terms,  to  take  the  lands  of  a 
railroad    company  or    any  other 
property  already  appropriated  to 
public  use.     (Id.) 

4.  But  in  laying  out,   constructing 
or  improving  a  street,    carnal  or 

-  sewer,  or  laying  down  gas  or  water 
pipes,  or  for  any  other  corporate 
purpose,  the  city  finds  it  necessary 
to  enter  upon  and  take  some  part 
of  the  land  or  property  of  a  rail- 
road company,  it  is  by  necessary 
implication  clothed  with  the  requi- 
site power  to  accomplish  the  pur- 
pose. (Id.) 


ESTOPPEL. 

Action  for  conversion  of  property  — 
when  plaintiff  estopped  from  deny- 
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ing  that  he  had  sold  the  property 
to  defendant.  (See  Richard  agt. 
Wellington,  5  Hun,  181.) 


ESCAPE. 

1.  It  is  essential  to  any  step  on  behalf- 
of  a  person  charged  with  felony, 
after  indictment  found,  that  he 
should  be  in  custody,  either  actual 
by  being  confined  in  jail,  or  con- 
structive by  being  let  to  bail.    An 
escaped  prisoner  can  take  no  ac- 
tion before  the  court.    (People  agt. 
Genet,  59  N.  Y.,  80.) 

2.  Accordingly  held,  that  an  applica- 
tion for  a  mandamus  to  compel 
the  sealing  of  a  proposed  bill  of 
exceptions  in  a  case  where,  after 
trial  for  a  felony,  of  which  the 
accused  was  found  guilty,  he  had 
escaped,    was    properly    denied. 
(Id.) 


EVIDENCE. 

1.  Where  securities,  such  as  a  due 
bill  and  a  promissory   note,   are 
found  in  the  possession  of  a  de- 
ceased at  the  time  of  his  death,  the 
presumption    arising    from    such 
possession  is,   that  they  are  evi- 
dence of  indebtedness  to  the  de- 
ceased ;  but  this  presumption  may 
be  rebutted  by  proof  going  to  show 
a  defense  to  the  admission,  on  the 
face  of  the  security,  such  as  of  its 
origin  or  of  the  indebtedness  for 
which  it  was  given,  or  of  payment 
of  any  part.    (Bellast.  Spotts,  ante, 
162.) 

2.  Where  a  due  bill  is  given  which, 
on  its  face,  purports  to  be  for  bor- 
rowed money  and  there  is  no  proof 
of  its  origin  nor  evidence  to  show 
any  defense  to  the  admission  in  the 
due  bill  that  it  was  for  borrowed 
money,  nor  any  evidence  of  pay- 
ment, the  mere  declaration  of  the 
holder,  before  his  death,  that  he 
had  no  claim  to  present  against 
the  estate  of  the  maker  of  the  due 


bill,  is  not  conclusive  against  the 
admission  of  the  due  bill.     (Id.) 

3.  When  a  promissory  note  is  given 
by  S.  to  B. ,  purporting  to  be  for 
value,  and  it  is  proven  on  the  trial 
that  the  note  was  given  for  one- 
half  of  the  amount  of  the  pur- 
chase-money in  an  intended  pur- 
chase of  a  steamboat,  which  pur- 
chase is  not  made  and  carried  out 
as  agreed  upon  by  B.  and  S.,  but 
subsequently  by  B.  and  M.  C.  & 
Co.,  the  consideration  of  the  note 
wholly  fails  by  the  act  of  B.,  and 
remains  in  his  possession  a  worth- 
less paper.     (Id.) 

4.  There  is  no  rule  of  evidence  which 
makes  an  entry  in  a  book,  of  the 
charge  for  a  certain  service,  proof 
of  the  performance  of  such  ser- 
vice.    (Osbwn  agt.  Nerwin,  ante, 
183.) 

5.  The  book  could  be  used  to  aid  and 
refresh  the  recollection  of  the  wit- 
ness.    But  where  it  failed  so  to  do, 
the  fact  that  the  witness  admitted 
by  the  entry  the  payment  of  a 
charge  for  certain  services,  such 
admission  of  payment  could  not 
prove,  as  against  a  third  person, 
the  actual  performance  of  such 
services.    (Id.) 

6.  To  hold  that  an  entry  by  a  printer 
upon  an  account  book  of  the  pay- 
ment of  a  charge  for  printing,  evi- 
dences an  advertisement  of  real 
estate  under  a  mortgage  sale  for  a 
length  of  time  sufficient  to  make  a 
valid    foreclosure,   would  be  im- 
proper and  dangerous  in  the  ex- 
treme.    (Id.) 

7.  There  is  no  rule  of  law  which 
makes  entries  of  a  deceased  law- 
yer in  his  register  evidence  of  what 
other  persons  had  done.     The  reg- 
ister might  be  evidence  to  show 
that  the  deceased  had  drawn  an 
advertisement  and  delivered  it  to 
the  printer,  and  of  other  acts  which 
he  performed,  but  not  of  the  fact 
that  the  printer  did  his  duty  and 
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advertised  for  the  required  time. 
(Id.) 


EXCEPTION^. 

Taken  on  trial  in  county  court,  how 
reviewed  at  general  terra.  (See 
Murray  agt.  Vandeneer,  6  Hun, 
302.) 

1.  It  is  essential  to  any  step  on  be- 
half of    a  person  charged  with 
felony,   after   indictment   found, 
that   he   should  be    in   custody, 
either  actual  by  being  confined  in 
jail,  or  constructive  by  being  let  to 
bail.      An  escaped  prisoner  can 
take  no  action  before  the  court. 
(People  agt.  Genet,  59  If.  Y.,  80.) 

2.  Accordingly  held,  that  an  appli- 
cation for  a  mandamus  to  compel 
the  sealing  of  a  proposed  bill  of 
exceptions  in  a  case  where,  after 
trial  for  a  felony,  of  which  the 
accused  was  found  guilty,  he  had 
escaped,    was    properly    denied. 
(Id.) 

3.  While  a  bill  of  exceptions  in  a 
criminal  action  ought  regularly  to 
be  settled  by  the  judges  before 
whom  the  indictment  was  tried, 
the  parties  may  consent  that  the 
settlement  be  had  at  a  subsequent 
term  before  the  judges  then  com- 
posing the  court,  although  not  the 
ones    who    sat   upon    the   trial. 
(Wood  agt.  People,  59  .ZV.  7.,  117.) 

4.  A  bill  of  exceptions  so  •  settled 
was  returned  upon   the  writ  of 
error.    It  did  not  appear  that  there 
was  any  objection  to  the  settle- 
ment at  the  time  it  was  made,  or 
that  any  application  was  made  to 
correct    the    record,    upon    the 
ground  that  the  bill  of  exceptions 
was   improperly   inserted.    Held, 
that  the  presumption  was,  the  set- 
tlement, as  made,  was  consented 
to,  and  an  objection  to  the  regu- 
larity thereof,  upon  the  argument 
of  the  case  here,  would  not  be 
entertained.    (Id.) 


5.  Where  an  answer  of  the  court  to 
a  question  of  the  jury  is  not  re- 
sponsive, it  will  not  be  construed 
as  a  refusal  to  charge  upon  the 
points  inquired  of,  and  an  excep- 
tion thereto  will  not  be  available 
unless  the  attention  of  the  court 
is  called  to  the  fact  and  an  oppor- 
tunity thus  given  to  correct  the 
misapprehension.      (Boeklen   agt. 
Hardenburgh,  60  N.  Y.,8.) 

6.  The  practice  of  using  copies  of 
stenographers'  minutes  for  cases 
and  bills  of  exceptions  condemned. 
(Rowland  agt.  Woodruff,  60  N.  Y.t 
73.) 


EXECUTION. 

1.  The  authority  to  allow  execution 
to  issue  against  the  real  estate  and 
chattels  real  of  a  deceased  judg- 
ment debtor,  conferred  upon  the 
surrogate  by  chapter  295,  Laws  of 
1850,  is  general  and  unqualified, 
and  its  exercise  is  made  dependent 
upon  no  specified  state  of  facts 
or   proofs   made    to    him.      The 
statute  provides  that  the  surrogate 
"may,  on  sufficient  cause  shown, 
make  an  order  granting  permission 
to  issue  such  execution."     What 
shall  constitute  a  sufficient  cause 
for  making  such  order,  is  a  ques- 
tion, in  a  large  degree,  if  not  ex- 
clusively,  for   his    decision    and 
determination.    (Allyn  agt.  Thurs- 
ton,  5  Hun,  105.) 

2.  The  omission  of  a  constable  to 
indorse  upon  an  execution  issued 
on  a  judgment  recovered  in  a  jus- 
tice's court,  a  levy  made  under  it, 
is    not  fatal    to    the    levy.    The 
statute  (3  R.  8.  [5th  ed.],  448)  is 
directory  merely.      (Havens   agt. 
Gordon,  5  Hun,  178.) 

3.  A  single  horse  and  his  harness  are 
a  ' '  team  "  within  the  meaning  of 
section  23  of  3  Revised  Statutes 
(5th  ed.),  646,  as  amended  by  chap- 
ter 134  of  1859,  and,  as  such,  enti- 
tled to  the  exemption  from  execu- 
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tion    thereby    created.      (Cogsditt 
agt.  Brown,  5  Hun,  341.) 

4.  Even  though  on  the  day  of  the 
levy  the  plaintiff  had  no  use  for 
the  horse,  and  did  not  then  know 
when  or  how  he  would  next  make 
the  horse  useful  or  necessary,  it 
was  still  exempt  from  execution, 
in  the  discretion  of  the  owner. 
He  had  the  right  to  retain  the 
property  and  find  use  for  it.     (Id.) 

Against  the  person — properly  issued, 
if  papers  in  proceedings  for  dis- 
charge from  arrest  are  not  filed 
within  three  months.  (See  Mills 
agt.  Hildreth,  5  Hun,  364.) 

Return    of,    nulla    bona    is    prima 

facie  evidence  of  insolvency.    (See 

Tales  agt.  Hoffman,  5  Hun,  113.) 

Sale  under  —  effect  of  sheriff's  deed 
as  against  prior  unrecorded  deed 
of  judgment  debtor.  (See  Hetzett 
agt.  Barber,  6  Hun,  534.) 

Sale  of  life  estate  under,  satisfaction 
of — termination  of  life  estate 
before  entry  of  purchaser.  (See 
Eleinhenz  agt.  Phelps,  6  Hun,  568.) 

5.  The  latter  clause  of  section  288 
of  the  Code,  giving  an  execution 
against  the  person,  when  the  com- 
plaint states  facts  showing  one  or 
more  of  the  causes  of  arrest  speci- 
fied in  section  179,  applies  only  to 
that  class  of  cases  in  which  the 
facts  constituting    the    cause    of 
arrest  are  necessary  elements  of 
the  cause  of  action.    Where  the 
action  is  for  breach  of  contract, 
allegations  of  fraud  in  the  com- 
plaint do  not  authorize  such  an 
execution.    (Graves  agt.  Waite,  59 

N.  r:,i56.) 

6.  An    action    can    be    maintained 
against  a  sheriff,  without  a  pre- 
vious demand,  to  recover  moneys 
collected  by  him  upon  execution, 
and  which  he  has  failed  to  pay 
over  or  to  bring  into  court.    The 
change  in  the  form  of  execution, 
since  the  Code,  has  not  changed 


the  rule  in  this  respect.     (Nelson 
agt.  Kerr,  59  N.  T.,  224.) 

7.  It  seems,  that  the  sheriff  may  still 
bring  the  money  into  court  with 
his  writ.     The  clerk  of  a  county 
where  the  judgment  roll  is  filed, 
and  where  the  execution  is  to  be 
returned,  is  the  proper  officer,  as 
clerk  of  the  court,  to  receive  the 
money,  and  payment  to  him  is 
payment  into  court.    (Id.) 

8.  It  seems,  that  if,  at  the  time  of  a 
sale  of  lands  upon  execution,  the 
judgment  has,  in  fact,  been  paid, 
no  title  is  acquired  even  by  a  bona 
fide  purchaser  ;  and  an  action  can 
be  maintained  by  the  owner  to  set 
aside  the  sale  and  the  sheriff's 
deed  executed  in  pursuance  there- 
of as  a  cloud  upon  his  title.    (Stil- 
well  agt.  Carpenter,  59  N.  T.,  414.) 

9.  A  sheriff    has  no    authority  to 
make  a  levy  by  virtue  of  an  exe- 
cution after  the  return  day  thereof; 
and  where  he  omits  to  make  a 
levy  during  the  life  of  the  process 
by  direction  of  the  plaintiff,  he  is 
not  liable  for  a  failure  to  collect. 
(Smith  agt.  Smith,  60  If.  T.,  161.) 

10.  In  an  action  against  a  sheriff  for 
a  failure  to  collect  an  execution, 
plaintiffs'  complaint  alleged  a  de- 
livery of  the  execution  to  defend- 
ant on  the  5th  of  January,  1869. 
The  answer  alleged  that  it  was 
handed  to,  and  left  with,  defend- 
ant's deputy ;  plaintiffs  at  the  time 
directed  the  deputy  not  to  levy 
until  directed,  and  that  it  was  not 
delivered  in  any  other  manner. 
No  evidence  was  given  on  the  trial 
that  the  execution  was  delivered 
at    any  other  or  different  time. 
Evidence  was    given    tending  to 
sustain  the  allegations  of  the  an- 
swer, and  that  plaintiffs  did  not 
direct  a  levy  until  after  the  expi- 
ration of  sixty  days.     Held,  that  a 
delivery  to  the  deputy  was  a  de- 
livery to  sheriff,  and  the  allega-* 
tion  of  the  complaint  as  to  de- 
livery was  therefore  properly  as- 
sumed on  the  trial  as  admitted; 
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that  the  fact  thus  established  could 
not  be  challenged  as  untrue  or 
varied  to  affect  the  merits  upon 
appeal ;  that  if  the  directions  were 
given  as  alleged  by  defendant,  he 
was  exonerated  from  liability ;  and 
that  a  refusal  of  the  court  to  sub- 
mit the  question  to  the  jury  was 
error.  (Id.) 


EXEMPTION. 

Execution  —  horse  and  harness 
exempt  from,  though  not  in  use  — 
"  team  "  within  meaning  of  statute. 
(See  Gogsdill  agt.  Brown,  5  Hun, 
341.) 

Property  of  religious  corporations 
not  exempt  from  assessments  for 
local  improvements.  (See  Matter 
of  Harlem  Presbyterian  Church,  5 
Hun,  443.) 


EXTRA  ALLOWANCE. 

Denial  of,  in  action  for  injunction 
—  effect  of.  (8ee  Park  agt.  Mus- 
grave,  6  Hun,  223.) 

May  be  granted  upon  discontinuance 
of  action.  (See  Dambman  agt. 
Schulting,  6  Hun,  29.) 


FINAL  JUDGMENT. 

Writ  of  error,  can  issue  to  review 
only  final  judgment.  (See  Bogert 
agt.  People,  6  Hun,  262.) 


FINDINGS  OF  FACT. 

1.  The  conclusions  of  a  referee  upon 
the  evidence  and  his  findings  of 
fact,  not  disaffirmed  by  the  court 
below  in  reversing  his  judgment, 
are  not  reviewable  by  this  court. 
They  are  concluded  upon  every 
question  of  fact  by  the  findings  of 
the  referee  and  the  judgment  of  the 
court  of  original  jurisdiction.  (Dev- 
lin agt.  Mayor,  &c.,  N.  Y.,  ante  1.) 


FINDINGS  OF  LAW  AND 
FACT. 

1.  Plaintiff  directed  C.   &  Co.  to 
ship  to  him,  at  J.,  certain  goods 
by  defendant's  line.    The  goods 
were  marked  with  plaintiff's  ad- 
dress, delivered  at  defendant's  de- 
pot, and  receipts  taken  in  a  book 
kept  for  that  purpose  by  C.  &  Co. 
No  special  contract  was  made  at 
the  time  for  transportation.    After 
shipment  of  the  packages,  C.  & 
Co. ,  who  had  been  large  shippers 
by  defendant's  line,  in  accordance 
with  a  habitual  course  of  business 
between  them,  sent  the  receipts  to 
defendant's   office   and    received 
bills  of  lading,  the  giving  of  which 
was  entered    upon    the  receipts. 
The  bills  of  lading  limited  defend- 
ant's liability  to  its  own  line,  which 
terminated  at  C.,  also  excepted 
them  from  liability  for  loss  by  fire. 
The  goods  arrived  safely  at  C.,  and 
were  there  destroyed  by  fire.  Upon 
trial  before  a  referee,  these  facts 
appearing,  he  refused  to  find  the 
facts  as  to  the  usual  course  of  bu- 
siness, or  that  defendant's  route 
terminated  at  C.,  and  did  not  ex- 
tend to  J.,  on  the  ground  that  they 
were  immaterial.  Held,  error;  that 
it  was    within    the   authority  of 
C.  &  Co.,  to  contract  in  this  case 
in  accordance    with    their  usual 
method  of  business,  and  they  hav- 
ing so  done,  made  the  findings  re- 
fused essential  to  the  disclosure  of 
the  actual  contract.    (Shelton  agt. 
M.  D.  T.  Co.,5QN.  Y.,  258.) 

2.  It  seems,  that  where  the  findings 
of  fact  settled  by  a  referee  in  a  case 
are  in  conflict  with  the  findings 
contained  in  his  report,  the  former 
will  be  assumed  to  be  correct  and 
the   latter   will   be    disregarded. 
(Tomplcins  agt.  Lee,  59  N.  Y.,  662.) 


FIXTURES. 

1.  The  question  of  articles  being  fix- 
tures is  now,  not  whether  they  may 
be  removed  without  great  injury  to 
the  building  or  to  themselves,  but 
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depends  upon  the  intention  of  tJieir 
annexation.  (McRea  agt.  Central 
Nat.  Bank,  ante,  51.) 

2.  Where  a  building  was  constructed 
for  a  twine  factory,  and  the  ma- 
chinery adapted  to  that  business 
was  put  into  it  for  permanent  use 
by  the  owner,  who  subsequently 
conveyed  the  premises  by  a  deed 
without  any  particular  reference  to 
the  machinery  there,  and  took  back 
from  the  grantee  a  mortgage  for  a 
part  of  the  purchase-money,  and 
after  these  writings  were  closed  the 
question  arose  as  to  whether  the 
machinery  passed  by  the  deed,  to 
settle  which  the  grantor  gave  to 
the  grantee  a  separate  bill  of  sale 
thereof,  without  taking  back  any 
other  security  than  his  purchase- 
money  mortgage,  and  the  ques- 
tion having  subsequently  arisen 
whether  this  mortgage  covered  the 
machinery  and  was  a  lien  thereon 
in  preference  to  a  levy  under  exe- 
cutions against  the  grantee  and 
owner  by  creditors : 

Held,  1st.  As  this  property  was 
actually  annexed  to  the  freehold ; 
3d.  As  the  building  was  specially 
constructed  for  a  twine  factory,and 
the  machinery  adapted  to  it;  3d. 
As  the  intent  of  annexation  was  to 
make  it  a  part  of  the  realty;  4th. 
As  the  parties  to  the  mortgage  in- 
tended that  the  mortgage  should 
cover  it,  not  as  chattels  but  a  part 
of  the  realty,  and,  5th.  As  the 
mortgage  is  in  part  for  the  pur- 
chase-money of  the  very  articles, 
it  is  determined  that  the  plaintiff 
is  entitled  to  the  relief  asked  in  his 
complaint.  (Id.) 

FORECLOSURE. 

1.  An  action  may  be  brought  to  set 
aside  a  sale  made  under  a  decree 
of  foreclosure,  when  the  sale  has 
been  fraudulently  conducted  to 
the  prejudice  of  a  party  interested 
in  the  property,  even  though  such 
party  may  have  a  concurrent 
remedy  by  motion.  But  where 
the  proceedings  are  entirely  regu- 
lar and  free  from  fraud,  and  the 
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party  is  entitled  to  relief  on  some 
mere  equity,  his  remedy  is  by 
motion  in  the  action  in  which  the 
proceedings  were  had,  and  not  by 
action.  ( Vandercook  agt.  Co/toes 
Savings  Institution,  5  Hun,  641.) 

2.  A  party  to  an  action  brought  to 
foreclose  a  mortgage,  who  desires 
to  have  the  mortgaged   premises 
sold  in  a  particular  order,  should 
have  a  clause  to  that  effect  inserted 
in  the  decree;  or,  after  the  entry 
thereof,  he  should  move  for  an 
order  directing  the  referee  as  to 
the  order  in  which  the  premises 
are  to  be  sold;   or  he  may,  after 
the  sale,  move  to  set  the  same 
aside,   in  case  the    referee  shall 
have  disregarded  any  proper  re- 
quest made  to  him  at  the  tune 
thereof.     (Id.) 

3.  When  in  an  action  to  foreclose 
a  mortgage  the  defendant  alleged 
that  the    plaintiff   was    not    the 
owner  and  holder  of    the  mort- 
gage, but  that  the  same  was  owned 
by  one  P. ,  held,  that  the  plaintiff 
was  entitled   to    prove  that,    al- 
though   the  mortgage    had  once 
been  assigned  to  P.,  yet  that  P. 
had  subsequently  reassigned  it  to 
him.    (Johnson  agt.  White,  6  Hun, 
587.) 

4.  Suplus  moneys,  on   sale  under, 
purchaser  on  time,  when  sale  is 
reported  to  and  approved  by  the 
court,  has  a  right  to  insist  upon 
the  terms  of    his  purchase,   and 
cannot  be  compelled  to  pay  cash 
when  he  bought  on  time.    (Rhodes 
agt.  Dutcher,~Q  Hun,  453.) 

Right  to  foreclose  junior  mortgage 
after  judgment  of  foreclosure  and 
sale  on  prior  mortgage.  (See 
Buche  agt.  Purcell,  6  Hun,  518.) 

When  party  to,  may  appeal  —  ap- 
pearance after  entry  of  judgment. 
(See  Marline  agt. .  Lowenstein,  Q 
Hun,  225.) 

5.  It  is  proper  to  determine  in  a  fore- 
closure suit  a  controversy  between 


570 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


plaintiff  and  the  grantee  of  the 
mortgagor,  as  to  the  right  of  the 
latter  to  remove  an  erection  made 
by  him  on  the  land,  and  the  court 
may  by  the  judgment  in  the  action, 
in  case  the  right  is  established, 
protect  it  by  authorizing  the  re- 
moval before  the  sale,  or  provid- 
ing that  the  sale  shall  be  subject 
to  such  right.  (Brown  agt.  K.  8. 
C.  Co.,  59  N.  Y.,  243.) 

6.  An  order,  therefore,  granting  a 
temporary  injunction  restraining 
such  removal,  is  not  a  final  deter- 
mination of  the  question  ;  it  is 
within  the  discretion  of  the  court 
of  original  jurisdiction  to  grant ; 
and  the  exercise  of  this  discretion 
cannot  be  reviewed  here.    (Id.) 

7.  In  an  action  to  foreclose  a  mort- 

fage  given  as  security  for  a  joint 
ond  executed  by  the  mortgagor 
and  another  as  his  surety,  in  which 
action  both  obligors  are  made  de- 
fendants, and  judgment  is  prayed 
against  them  for  any  deficiency,  a 
debt  due  the  mortgagor  from  the 
plaintiff  may  be  set  up  by  way  of 
counter-claim.  The  action  is  one 
in  which  a  several  judgment  may 
be  rendered  within  the  meaning 
of  section  150  of  the  Code.  (Bath- 
gate  agt.  Raskin,  59  N.  Y.,  533.) 

8.  Where  a  party  in  possession  of 
mortgaged   premises,   sold    upon 
foreclosure  sale,  resists  the  claim 
of  the  purchaser  to  immediate  pos- 
session upon  some  claim  of  right, 
independent  of  and  consistent  with 
the  judgment,  the  determination 
of  the  question  whether  a  writ  of 
assistance  will  be  issued,  or  the 
party  in  possession  allowed  to  re- 
tain possession  and  the  purchaser 
be  driven  to  his  action,  does  not 
affect  a  substantial  right ;  it  is  ad- 
dressed to  the  discretion  of  the 
court  having  jurisdiction  to  issue 
the  process,  and  its  decision  can- 
not be  reviewed  here    (GROVER 
and    RAPALLO,    JJ.,    dissenting). 
(WObor  agt.  Danolds,  59  N.    Y.. 
657.) 


FOREIGN  ATTACHMENT. 

Effect  of,  on  an  attachment,  granted 
in  action  in  this  state,  for  same 
cause.  (See  Trubee  agt.  Alden,  6 
Hun,  75.) 


FOREIGN  SUIT. 

When  attachment  is  obtained  in  — 
effect  of  on  attachment  granted 
in  suit  in  this  state  for  same 
cause.  (See  Trubee  agt.  Alden.  6 
Hun,  75.) 


FORMER  ADJUDICATION. 

1.  In  order  to  make  a  former  action 
a  bar,  the  circumstances  must  be 
such  that  the  plaintiff  might  have 
recovered  in  the  first  action,  for 
the  same  cause  of  action  alleged 
in  the  second.     It  is  not  enough 
that  the  transactions  involved  in, 
and  giving  rise  to,  the  two  actions 
are  the  same.     (Stowell  agt.  Cham 
berlain,  60  N.  Y.,  272.) 

2.  To  make  a  judgment  for  defend- 
ant, in  an  action  for  the  wrongful 
conversion  of  property,  a  bar  to 
a  subsequent  action  of  assumpsit 
to  recover  the  value  of  the  same 
property,  it  must  appear  that  the 
question  of  plaintiff's  title   was 
passed    upon  in  the  first  action. 
(Id.) 

3.  Where  the  complaint  in  the  first 
action  contained    sufficient  aver- 
ments as  to  plaintiff's  title  and 
defendant    demurred^  because  of 
defects  in    the    other  averments, 
judgment  in  his  favor  thereon  is 
not  a  bar  to  the  subsequent  action. 
(Id) 

4.  In  an  action  of  trespass  for  break- 
ing   plaintiff's    close,    defendant 
answered  that  the  locus  in  quo  was 
a  public  highway.  Plaintiff  proved 
an  order  of  the  commissioner  of 
highways  discontinuing  that  por- 
tion of  the  highway.    Defendant 
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proved  that  after  the  commission 
of  the  alleged  trespass  the  pro- 
ceedings of  the  commissioner  were 
reversed  by  the  supreme  court. 
Held,  that  the  judgment  of  the 
supreme  court  established  that  the 
proceedings  of  the  commissioner 
were  illegal  from  the  beginning, 
and  so  conferred  no  right  upon 
the  plaintiff  to  inclose  the  prem- 
ises; that  said  judgment  was  con- 
clusive until  reversed,  and  could 
not  be  questioned  collaterally ; 
and  that  it  was  not  necessary 
for  defendant  to  plead  said  judg- 
ment, (Briggs  agt.  Bowen,  60  N. 
Y.,  454.) 


FRIVOLOUS  ANSWER. 

What  cannot  be  stricken  out  as. 
(See  Lindon  agt.  Beach,  6  Hun, 
200.) 


FRAUD. 

1.  Where  the  gravamen  of  an-  ac- 
tion is  breach  of  contract,  allega- 
tions of  fraud  in  the  complaint 
inducing    the    entering    into  the 
contract  on  the  part  of  the  plain- 
tiff, and  a  demand  for  damages 
resulting  therefrom,  in  addition  to 
the  demand  for  the  sum  to  which 
he  is  entitled  under  the  contract, 
do  not  change  or  affect  the  nature 
of  the  action  or  the  remedy  there- 
in.    They  are  wholly  irrelevant; 
the  allegations  of  fraud  are  not 
issuable,  and  cannot  be  tried  in 
the  action.    (Graves  agt.  Waite,  59 
N.  Y.,  156.) 

2.  The  latter  clause  of  section  288 
of  the  Code,  giving  an  execution 
against  the  person,  when  the  com- 
plaint states  facts  showing  one  or 
more  of  the  causes  of  arrest  spe- 
cified in  section  179,  applies  only 
to  that  class  of  cases  in  which  the 
facts  constituting  the  cause  of  ar- 
rest are  necessary  elements  of  the 
cause  of  action.    Where  the  action 
is  for  breach  of  contract,  allega- 


tions of  fraud  in  the  complaint 
do  not  authorize  such  an  execu- 
tion. (Id.) 

3.  Where  the  gravamen  of  an  action 
is  fraud,  the  court  cannot  change 
its  form  and  allow  a  recovery  as 
in  contract,  although  facts  may  be 
stated  in  the  complaint  by  way  of 
inducement,  which  might  sustain 
such  an  action.  (Barnes  agt.  Quig- 
ley,59N.  Y.,  265.) 


FRAUDULENT  CONVEYANCE. 

1.  A  voluntary  conveyance  of  real 
estate  made  by  a  man  on  the  eve 
of  marriage,  unknown  to  the  in- 
tended wife  and  made  for  the  pur- 
pose of  defeating  the  interest  which 
she  would  acquire  in  his  estate  by 
the  marriage,  is  fraudulent  and 
void.  (Youngs  agt.  Carter,  ante, 
410.) 


GENERAL  TERM. 

1.  The  general  term  has  power  to 
pass  upon  the  weight  of  conflict- 
ing evidence  on  a  trial  before  the 
court  at  special  term,  and  it  is  its 
duty    to  examine    the    evidence, 
and,  if  the  result  is  not  in  accord- 
ance with  the  truth,  to  reverse  the 
judgment  and  direct  a  new  trial. 
(Parsons  agt.  Brown,  5  Hun,  112.) 

2.  Where,  in  an  equity  action,  specific 
questions  of  fact  are  ordered  to  be 
tried  by  jury  (Code,  sec.  254),  and 
their  verdict  is  produced  and  used 
upon  the  trial  of  the  action,  no  ap- 
plication having  been  made  to  set 
it  aside,  the  general  term  has  no 
authority  to  'set  it  aside  and  order 
a  new  trial,  on  appeal  from  the 
judgment.     (Jackson  agt.  Andrews, 
59  N.  Y,  244.) 

8.  The  fact  that  the  case  does  not 
contain  the  evidence  given  before 
the  jury  so  that  the  court  can  de- 
termine the  correctness  of  the  ver- 
dict, instead  of  furnishing  a  reason 
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for  setting  it  aside,  requires  the 
court  to  presume  that  it  was  cor- 
rect. (Id.) 

4  There  is  no  analogy  between  such 
a  case  and  that  of  a  special  verdict 
as  in  the  latter,  if  all  the  essential 
facts  are  not  passed  upon,  no  other 
mode  of  determining  them  is  pro- 
vided, while  in  the  former  the  re- 
maining issues  may  be  tried  by 
the  court.  (Id.) 

5.  If  the  verdict  contains  all  the  facts 
entitling    plaintiff  to    the   relief 
sought,  and  the  special  term  errs 
in  not  giving  judgment  to  that 
effect,  the  general  term  should  re- 
verse the  judgment  and  award  the 
proper  one;  not  direct  a  new  trial. 
[13.) 

6.  Where  a  verdict  is  taken,  subject 
to  the  opinion  of    the  court  at 
general  term,  the  judgment  of  the 
general  term  thereon  cannot  be 
reviewed  in  this  court  unless  a 
statement  of  the  facts  and  the  con- 
clusions of  law  is  prepared  and 
filed  with  the  judgment  roll  as 
prescribed  by  the  Code  (sec.  333). 
(Remmiller  agt.  Skidmore.  59  N.  Y.. 
661.) 

7.  An  order  denying  a  motion  for 
a  new  trial  is  not  brought  before 
the  general  term  by,  and  is  not 
reviewable  on,  appeal  from  a  judg- 
ment,   as   an  intermediate  order 
involving  the  merits  and  necessa- 
rily affecting  the  judgment  (Code, 
see.  11.  sub.  2) ;   a  review  of  the 
facts  can  only  be  there  had  on  ap- 
peal from  the  order.      (Thurber 
agt.  H.  B.,M.  &  F.  R.  R.   Co.,  60 
.2V.  F.,326.) 


GRAND  JURY. 

1.  Under  the  provisions  of  3  Revised 
Statutes  (5th  ed.),  page  701,  sec- 
tion 37,  requiring  the  names  of  the 
persons  appearing  on  the  lists 
prepared  and  filed,  as  required  by 
section  35  and  36,  to  be  placed 
in  a  box,  and  the  names  of  the 


persons  to  act  as  grand  jurors  to 
be  drawn  therefrom,  there  is  no 
authority  for  the  officer  drawing 
the  grand  jurors,  or  the  court 
before  which  they  may  be  sum- 
moned, to  go  behind  the  proceed- 
ing of  the  boa^d  by  which  the 
list  was  prepared,  for  the  purpose 
of  nullifying  the  action  of  the 
grand  jury,  after  its  formal  organi- 
zation. (Dolan  agt.  People.  6  I 
493.) 


fun, 


2.  The  clerk  of  the  grand  juries  of 
the  courts  of  oyer  and  terminer 
and  general  sessions,  in  the 
county  of  New  York,  is  an  officer 
of  the  county  government  within 
the  meaning  of  that  term  as  used 
in  chapter  583  of  1871,  authoriz- 
ing the  board  of  apportionment 
thereby  created  "to  regulate  all 
salaries  of  officers  and  employes 
of  the  city  and  county  govern- 
ment." (Dolan  agt.  Mayor,  6  Hun, 
506.) 


HABEAS  CORPUS. 

1.  In  December,  1869,  the  commis- 
sioners of  public  charities  and  cor- 
rections of  the  city  .and  county  of 
New  York  received  a  child,  five 
years  old,  from  her  father,  under 
an  agreement  that  he  would  pay  a 
stipulated  sum  per  week  for  her 
board ;  he  paid  for  one  month  only, 
came  to  see  her  but  once,  and  soon 
left  the  state.  In  March,  1872, 
the  commissioners  indentured  the 
child  to  defendants.  In  proceed- 
ings by  habeas  corpus,  instituted  by 
the  father,  held,  that  the  commis- 
sioners had  legal  authority  to  bind 
her  out  as  an  apprentice  ;  that,  as 
to  the  father,  the  indenture  was  as 
valid  as  if  he  had  acted  personally, 
and  he  could  not,  therefore,  avail 
himself  of  an  omission,  on  the  part 
of  the  child,  to  execute  it ;  nor 
could  he  avail  himself  of  an  omis- 
sion, on  the  part  of  defendants,  to 
execute  the  obligation  required  by 
the  act  of  1869,  for  the  better  pro- 
tection of  minors  (sec.  4,  chap.  411, 
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Laws  of  1869),  of  one  receiving  a 
child  bound  out  from  a  public  or 
private  institution.  (People  ex  rel. 
agt.  Weissenbach,  60  N.  Y.,  385.) 

2.  Also    fold,   that,  conceding   the 
indenture  not  binding  upon  the 
child ,  it  did  not  follow  that,  in  this 
proceeding,  she  was  to  be  commit- 
ted to  her  father,  irrespective  of 
her  wishes  ;  but  that  it  was  proper 
to  ascertain  her  inclination  and 
choice,  and,  in  the  discretion  of 
the  court,  to  yield  to  them.    (Id.) 

3.  The  right  to  relief  from  unlawful 
imprisonment  through  the  instru- 
mentality of  the  writ  of  habeas 
corpus  is  not  the  creation  of  any 
statute,  but  exists  as  part  of  the 
common  law  of  the  state.  (People 
ex  rel.  agt.  Liscomb,  60  N.  Y. ,  559.) 

4.  The  writ  cannot  be  abrogated, 
or  its  efficiency  impaired,  by  legis- 
lative action,  and  cases  within  the 
relief  afforded  by  the  writ  at  com- 
mon law,  cannot,  under  the  state 
constitution,  be  placed  beyond  its 
reach.     (Id.) 

5.  The  various  statutes  relating  to 
the  writ  have  not  been  intended 
to  detract  from  its  force,  but  to  add 
to  its  efficiency.    (Id.) 

6.  The  provision  of  the  Tiabeas  cor- 
pus act  (2  B.  S.  563,  see.  22,  sub.  2) 
excluding  from  its  benefits  per- 
sons committed  or    detained  by 
virtue  of  the  judgment  or  decree 
of  a  "competent  tribunal,"  only 
applies  where  the  tribunal    had 
jurisdiction  to  render  the  judg- 
ment under  some  circumstances. 
(Id.) 

7.  The  prohibition  contained  in  said 
act  (2  B.  S.,  586, sec.  42) forbidding 
an  inquiry  upon  return  to  writ, 
into  "  the  legality  and  justice  of 
any  process,  judgment,  decree  or 
execution"  specified  in  the  pro- 
visions above  referred  to,  does  not 
take    from    the    court  or  officer 
having    jurisdiction  of  the  writ 
the  power,  or  relieve  from    the 


duty  of  determining  whether  the 
judgment  or  process  emanated 
from  a  court  of  competent  juris- 
diction, and  whether  the  court 
had  the  power  to  give  the  judg- 
ment or  issue  the  process.  (Id.) 

8.  The  words  "  legality  and  justice," 
as  used,  were  not  intended  to  in- 
clude questions  of  jurisdiction  or 
power.    (Id.) 

9.  Jurisdiction  of  the  person  of  the 
prisoner  and  of   the  subject-mat- 
ter are  not  alone  conclusive,  but 
the  jurisdiction  of  the  court  to 
render  the  particular  judgment  is 
a  proper  subject  of  inquiry ;    and 
while  the  court  or  officer  cannot, 
upon  return  to  the  writ,  go  be- 
hind the   judgment  and  inquire 
into  alleged    errors    and    irregu- 
larities preceding  it,  the  question 
is  presented  and  must  be  deter- 
mined whether,  upon  the  whole 
record,   the    judgment  was  war- 
ranted by  law,  and  was  within  the 
jurisdiction  of  the  court.    (Id.) 

10.  The  presumption  in  favor  of  the 
jurisdiction  of  a  court  of  general 
jurisdiction  is  not  conclusive,  but 
is  one  of  fact,  and   may  be  re- 
butted.    (Id.) 

11.  Where  the  jurisdiction  depends 
upon  certain  facts,  and  the  court 
has  passed  upon  those  facts,  its 
determination  is  conclusive  until 
reversed  or  set  aside.    (Id.) 

12.  If,  however,  the  record  shows 
that  the  judgment  is  not  merely 
erroneous,  but  is  such  as  could 
not,  under  any  circumstances,  or 
upon  any  state  of  facts,  have  been 
pronounced,  the  case  is  not  within 
the  exemption  of  the  statute,  and 
the  applicant  is  entitled  to  be  dis- 
charged.   (Id.) 

13.  So,  also,  if  it  appear  that  the 
judgment  is  in  excess  of  that  which 
by  law  the  court  has  power  to 
make,  it  is  void  for  the  excess  and 
can  be  so  declared ;  and  it  appear- 
ing further    that  the   valid   part 
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of  the  judgment  has  been  fully 
executed,  the  court  or  officer  en- 
tertaining the  writ  has  power  to 
discharge  the  prisoner  and  duty 
requires  its  exercise.  (Id.) 

14.  Where,  upon  the  trial  of  an  in- 
dictment containing  several  counts, 
charging     separate    and     distinct 
misdemeanors,  identical  in  char- 
acter, a  general  verdict  of  guilty 
is  rendered,  or  a  verdict  of  guilty 
upon  two  or  more  specified  counts, 
the  court  has  no  power  to  impose 
a  sentence  or  cumulative  sentences 
exceeding  in  the  aggregate  what 
is    prescribed    by  statute    as  the 
maximum    punishment    for    one 
offense  of  the  character  charged. 
(Id.) 

15.  The    provision  of  the  Revised 
Statutes  (2  R.  S.,  700,  see.  11),  that 
upon  a  conviction  of  a  person  of 
two  or  more  offenses  before  sen- 
tence shall  have  been  pronounced 
upon  him  for  either,  the  imprison- 
ment to  which  he  shall  be  sen- 
tenced upon  the  second  shall  com- 
mence at  the  termination  of  the 
first  term,  and  so  on,  applies  only 
to  separate  convictions  upon  dis- 
tinct trials.     It  does  not  apply  to 
convictions  upon  the  same  trial  of 
several  offenses  joined  in  one  in- 
dictment.    (Id.) 

16.  As  to  whether  various  offenses 
may  be  thus  joined  in  one  indict- 
ment, or  whether,  upon  the  trial, 
the  court  should  require  the  prose- 
cutor to  elect  between  the  counts, 
quaere.     (Id.) 

17.  These  questions  cannot  be  de- 
termined upon  a  writ  of  habeas 
corpus  to  relieve  from  imprison- 
ment under    the   judgment   ren- 
dered upon  the  trial  of  the  indict- 
ment.   (Id.) 

18.  At  a  court  of  oyer  and  terminer 
the  relator  was  tried  upon  an  in- 
dictment containing  many  differ- 
ent counts,  charging  separate  and 
distinct  misdemeanors,  all  of  them 
of  the  same  grade.     He  was  found 


guilty  under  twelve  of  the  counts, 
and  received  a  separate  sentence 
upon  each,  each  sentence  being 
the  extreme  limit  of  punishment 
prescribed  by  law  for  a  single 
misdemeanor  of  the  character 
charged.  The  relator  having  been 
imprisoned  for  the  term,  and  hav- 
ing paid  the  fine  prescribed  by 
one  sentence,  applied,  upon  habeas 
corpus,  to  be  discharged.  Held, 
that  the  power  of  the  court  was 
exhausted  by  one  sentence,  and 
the  others  were  coram  non  judice 
and  void;  that  relator  was  not  put 
to  his  writ  of  error  to  reverse  or 
correct  the  judgment,  but  was  ' 
entitled  to  be  relieved  from  fur- 
ther imprisonment  by  means  of 
the  writ.  (Id.) 


INJUNCTION. 

1.  The  supreme  court  has  jurisdic- 
tion in  equity  to  declare  void  and 
to  cancel  any  instrument  obtained 
by  fraud.    (Globe  Mutual  Ins.  Go. 
agt.  Reals,  ante,  237.) 

2.  This  jurisdiction  will  be  exercised 
in  the  case  of  a  life  insurance  policy, 
even  although  the  facts  stated  in 
the  complaint  show  a  valid  defense 
in  an  action  on  the  instrument. 
(Id.) 

3.  In  such  a  case,  an  injunction  will 
issue  to  restrain  the  assignment  of 
the  policy,  and  the  prosecution  of 
suits  upon  it.    (Id.) 

4.  The  defendants,  for  a  valuable 
consideration,     covenanted    with 
the  plaintiff  that  they  would  not 
manufacture  or  sell  a  medicine, 
produced  from  the  "  Witch  Ha- 
zel," by,  among  others,  of  either 
of  the  following  names  :  "  Pond's 
Extract,"  "  Extract  of  Witch  Ha- 
zel," "  Humphrey's  Pond  Extract." 

Held,  under  the  facts  and  cir- 
cumstances of  this  case,  that  the 
sale  of  the  medicine  thereafter,  by 
the  defendants,  under  the  name 
of  "Humphreys'  Witch  Hazel," 


NEW  YORK  PRACTICE  REPORTS. 


575 


Digest. 


was  a  violation  of  the  covenant. 
(Pond's  Extract  Co.  agt.  Hum- 
phreys' Specific,  (fee.,  Co. ,  ante,  358.) 

5.  Also  held,  that,  as  the  defendants 
were  not   restrained,  absolutely, 
from  making  or  selling  a  medicine 
produced  from  the  shrub  in  ques- 
tion, but  only  from  doing  so  under 
certain  names,  the  covenant  was 
not  void  as  being  in  restraint  of 
trade.    (Id.) 

6.  Also  held,  that  the  remedy  by  in- 
junction was  proper  to  restrain  the 
defendants  from  a  continued  vio- 
lation of  the  covenant.    (Id.) 

7.  In  this  case  held,  that  the  directors 
of  this  foreign  land  company,  who 
are  to  pass  upon  the  purchase  of 
the  lands,  will  act,  while  they  have 
in  charge  the  interests  of  the  plain- 
tiffs, as  their  representatives ;  and 
they  are  forbidden,  by  a  principle 
of  law,  from  voting  upon  a  propo- 
sition to  sell  land  to  the  company, 
in  which  land  they  have  an  inter- 
est, unless  the  plaintiffs  consent 
to  the  sale.     (Spofford  agt.  Texas 
Land  Company,  ante,  522.) 

8.  For  these  reasons  the  injunction 
should  be  continued,  so  far  as  it 
forbids  the  consummation  of  the 
present  arrangement  for  the  pur- 
chase of  the  Brazos,  or  Brazoria 
lands,  and  may  be  modified  so  as 
to  forbid  any  of  the  defendants 
who  are  interested  in  those  lands 
from  voting  as  directors  or  acting 
officially  in  regard  to  any  future 
proposition    to    purchase    them. 
(Id.) 

9.  Jurisdiction  over  the  corporation 
being  taken,  at  present,  only  for 
the  purposes  of  such  injunction. 
(Id.) 

10.  Where  an  order  of  reference  is 
made  to  ascertain  the  damages  sus- 
tained by  defendant  by  reason  of 
the  issuing  of  an  injunction,  the 
question  whether  such  order  was 
properly  made  before  the  entry  of 
final  judgment  in  the  action  in 


which  the  injunction  issued,  can 
only  be  raised  on  an  appeal  from 
the  order  of  reference  itself.  (Law- 
ton  agt.  Green,  5  Hun,  157.) 

11.  The  authority  of  a  court  of  equity 
to  award  damages  to  the  defend- 
ant in  action  before  it,  in  conse- 
quence of  damages  which  he  may 
have  sustained  by  reason  of  the 
issuing  of  an  injunction  in  such 
action,  rests  wholly  upon  the  pro- 
visions of  the  Code  of  Procedure; 
and  the  amount  to  be  recovered 
on  the  undertaking  given  upon  the 
granting  of  the  injunction  order, 
is  limited  to  the  sum  specified  in 
the  undertaking.     (Id.) 

12.  Semble,  that  a  defendant  who  has 
been  restrained  by  injunction  and 
sustained  damages  thereby,  may 
maintain  an  action  for  indemnity 
in  the  nature  of  an  action  on  the 
case  for  a  malicious  prosecution, 
but  such  action  will  be  decided 
under  the  rules  applicable  to  such 
latter  action.    (Id.) 

13.  A  court  of  equity  has  power  to 
interfere,    by    injunction,    when 
public  officers  are  proceeding  ille- 
gally to  the  injury  of  parties,  and 
when  the  exercise  of  such  juris- 
diction is  necessary  to  prevent  a 
multiplicity  of  suits  at  law.  (Lutes 
agt.  Briggs,  5  Hun,  67.) 

14.  The  fact  that  an  improper  invest- 
ment of  the  funds  of  a  savings 
bank  has  been  made  by  its  trustees, 
does  not  justify  a  court  in  continu- 
ing an  injunction  restraining  its 
president  from  exercising  or  per- 
forming any  of  the  duties  or  privi- 
leges of  the  office  of  trustee  or  of 
president,  unless  it  be  shown  that 
some  further  misuse  of  the  corpo- 
rate funds  is  threatened,  or  that 
some  other  act  in  violation  of  the 
plaintiffs'  rights  is  contemplated. 
(People  ex  rel.  Floyd  agt.  Conklin,  5 
Run,  452.) 

15.  A  court  of  equity  will  not  inter- 
fere by  injunction  in  matters  re- 
lating merely  to  the  internal  gov- 
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eminent  of  a  corporation,  so  as  to 
restrain  directors  de  facto  from 
acting  as  such,  on  the  sole  ground 
of  the  alleged  invalidity  of  their 
title  to  their  offices.  (Id.) 

16.  In  an  action,  brought  in  the  name 
of  the  people,  for  the  removal  of  a 
person  from  an  office  into  which  it 
is  alleged  he  has  unlawfully  in- 
truded, and  for  the  recovery  of 
such   damages   as  he  may  have 
become  liable  to  pay  by  reason  of 
his  usurpation,  an  injunction  is 
not  an  appropriate  remedy.    (Id.) 

17.  If,  for  any  reason,  the  continued 
exercise  of  his  authority  shall  ap- 
pear to  endanger  the  interests  of 
the  corporation,  the  action  to  re- 
strain him  must  be  of  a  different 
nature,  and  be  brought  by  some 
person  whose    interests  will    be 
jeopardized    by    the   misconduct 
apprehended,  where  such  action  is 
not  brought  by  the  corporation. 
(13.) 

18.  The  plaintiff  brought  this  action 
against  the  defendants,  individu- 
ally, to  restrain  them  from  laying 
out  a    highway  in    the  town  of 
Huntington,  as  commissioners  ap- 
pointed under  chapter  344  of  1870, 
and  procured  a  temporary  injunc- 
tion   therein,  which   was    subse- 
quently dissolved.     The  defend- 
ants claimed,  as  damage  sustained 
by  reason  of  the  injunction,  the 
amount  paid  to  the  counsel  appear- 
ing for  them,  on  the  motion  to 
dissolve  the  injunction.  The  plain- 
tin0  claimed  that  they  were  sued 
as  individuals,  and  that  as  such 
they  had  sustained  no  damages, 
the  counsel  fees  being  paid  from 
the  proceeds  of   bonds    sold  by 
them    as    commissioners.      Held, 
that  as   the    defendants  had  no 
authority  to  apply  the  proceeds 
of  the  bonds  to  the  payment  of 
counsel  fees,  such  payment  must 
be  considered  as  a  private  one, 
and    that  they  were    entitled  to 
recover  therefor.  (Baylis  agt.  Scud- 
der,  6  Hun,  300.) 


19.  After  an    order  of  the  general 
term,  reversing  an  order  continu- 
ing an  injunction,    plaintiff  was 
allowed  to  discontinue  the  action 
upon  payment    of   costs,  and    a 
motion  of  defendants  for  an  extra 
allowance  was    denied.      Subse- 
quently am  order  was  made  direct- 
ing  a    referee   to    compute   the 
amount  of  defendants'   damages. 
Held,  that  this  was  proper.   (Park 
agt.  Musgrave,  6  Hun,  223.) 

20.  Where  a  temporary  injunction  is 
granted,  on  the  application  of  the 
plaintiff,  the  supreme  court  has 
power  to    continue  the  same  in 
force  after  the  entry  of  judgment 
in    the    action    in  favor    of    the 
defendant,  and  during  the  pend- 
ency  of    an    appeal    therefrom. 
(Spears  agt.  Matthews,  6  Hun,  489.) 

Trade  mark  —  use  of,  when  restrain- 
ed. (See  Talcott  agt.  Moore,  6  Hun, 
106.)  ^ 

When  action  cannot  be  maintained 
to  restrain  proceedings  by  rail- 
road company  to  acquire  lands. 
(See  Kip  agt.  N.  T.  &  Harlem 
H.R.  Co.,  6  Hun,  24.) 

21.  One  showing  no  other  right  than 
as  a  tax-payer,  cannot  maintain  an 
action  in  equity  against  the  official 
custodian  of  the  proceeds  of  a  tax, 
to  restrain  their  application  to  the 
purposes  for  which  the  tax  was 
raised  (CHURCH,  Oh.  J.,  and  RA- 
PALLO,  J.,  dissenting).    (Eilbourne 
agt.  St.  John,  59  tf.  T.,  21.) 

22.  The  granting,  continuing  or  dis- 
solving of  a  temporary  injunction 
is  within  the    discretion  of    the 
court  of  original  jurisdiction,  and 
its  determination    cannot  be  re- 
viewed here.  (Pfohl  agt.  Sampson, 
53  N.  F.,174.) 

28.  The  legislative  intent  in  the  pas- 
sage of  the  act  "  for  the  protection 
of  tax-payers  against  the  frauds, 
embezzlement  and  wrongful  acts 
of  public  officers  or  agents" 
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(chap.  161,  Laws  of  1872),  was  to 
provide  ample  remedy  and  protec- 
tion to  the  tax-payers  against  all 
wrongful  acts,  to  their  prejudice, 
of  the  officers  and  agents  of  a  mu- 
nicipal corporation,  affecting  not 
only  its  property  rights,  but  its 
credit,  and  embraces  within  its 
purview  every  process  or  means 
by  which  the  corporation  can  be 
charged  pecuniarily,  or  the  taxa- 
ble property  within  its  limits  bur- 
dened (GROVER,  FOLGER  and 
JOHNSON,  JJ.,  dissenting).  (Ayers 
agt.  Lawrence,  59  N.  T.,  192.) 

24.  An  action  is  sustainable  under 
that  statute  by  a  tax-payer  of  a  town 
against  commissioners  thereof,  ap- 
pointed under  the  act  authorizing 
municipal  corporations  to  aid  in 
the  construction  of  railroads  (chap. 
907,  Laws  of  1869,  and   amend- 
ments), to    restrain    the    contem- 
plated and  threatened  unauthor- 
ized issuing    of    town  bonds  by 
such     commissioners     (GROVER, 
FOLGER  and  JOHNSON,  JJ.,  dissent- 
ing).   (Id.) 

25.  It  is  proper  to  determine  in  a  fore- 
closure suit  a  controversy  between 
plaintiff  and  the  grantee  of  the 
mortgagor,  as  to  the  right  of  the 
latter  to  remove  an  erection  made 
by  him  on  the  land,  and  the  court 
may,  by  the  judgment  in  the  -ac- 
tion, in  case  the  right  is  estab- 
lished, protect  it  by  authorizing 
the  removal  before  the  sale,  or 
providing  that  the  sale  shall  be 
subject  to  such  right.    (Brown  agt. 
K.  8.  C.Co.,5QN.      " 


26.  An  order,  therefore,  granting  a 
temporary  injunction  restraining 
such  removal,  is  not  a  final  deter- 
mination of  the  question  ;    it  is 
within  the  discretion  of  the  court 
of  original  jurisdiction  to  grant  ; 
and  the  exercise  of  this  discretion 
cannot  be  reviewed  here.     (Id.) 

27.  It  is  not  sufficient  to  authorize  a 
court  of   equity  to    restrain   the 
execution  of  a  judgment,  to  show 
that  ihe  claim  upon  which  the 
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judgment  was  obtained  was  un- 
founded, or  that  the  court  erro- 
neously decided  the  law  ;  nor  is  it 
sufficient  to  show  that  there  was  a . 
good  defense  to  the  action  of 
which  the  defendant  omitted  to 
avail  himself,  if  before  the  judg- 
ment was  rendered  the  facts  were 
known  to  him,  or  might,  by  the 
exercise  of  reasonable  diligence, 
have  been  ascertained;  it  must 
appear  that  the  omission  was  the 
result  of  fraud  or  accident,  un- 
mixed with  any  fault  or  negligence 
upon  his  part  (ANDREWS,  J). 
(StilweU  agt.  Carpenter,  59  a,  T., 
414.) 


INTEREST. 

1.  The  interest  on  an  award  to  the 
plaintiff  for  the  widening  of  Broad- 
way, in  pursuance  of  the  act  of 
1869,  began  to  run  against  the  cor- 
poration of  the  city  of  New  York 
on  the  day  that  demand  was  made 
upon  the  comptroller  by  the  plain- 
tiff for  payment,  pursuant  to  the 
act  of  1860,  after  the  confirmation 
of  the  report  of  the  commissioners. 
(Phillips  agt.  Cudlipp,  ante,  363.) 

2.  Where  services  in  a  particular  case 
are  rendered,  or  where,  by  con- 
tract of  the  parties,  the  amount 
is  payable,  or  where  it  is  liquidated 
by  the  fee  bill,  interest  must  be 
allowed  upon  the  debt.    (Church 
agt.  Kidd,  6  Hun,  475.) 


IRREGULARITY. 

1.  It  is  not  every  decision  of  the 
court  below,  on  a  motion  where 
the  regularity  of  the  proceedings 
upon  .  which  a  judgment  was 
founded  is  involved,  which  is  re- 
viewable  here.  Irregularities  may 
have  been  waived  or  cured  by  the 
laches  of  the  party  complaining ; 
and  whether  or  not  they  have 
been  thus  obviated,  is  a  question 
not  only  involving  the  discretion 
of  the  court  below,  but  may  in- 
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yolve  the  determination  of  con- 
troverted facts ;  in  which  case 
the  decision  below  is  not  review- 
able.  (TFAtfcagt.  Coulter,  59  N.  T., 
629.) 

JOINDER. 

Of  legal  and  equitable  causes  of  ac- 
tion —  left  to  election  of  plaintiff. 
(See  Bruce  agt.  Kelly,  5  Hun,  229.) 

When  several  causes  of  action  not 
deemed  united  in  complaint.  (See 
( Walters  agt.  Continental  Ins.  Co. , 
5  Hun,  343.) 

Personal  representatives — when  can- 
not be  joined  in  action  on  contract 
against  defendants  jointly  liable. 
(See  Livermore  agt.  Bushnell,  5 
Hun,  285.) 

Causes  of  action  against  maker  and 
guarantor  of  promissory  note  — 
when  improperly  joined.  (See 
Barton  agt.  Speis,  5  Hun,  60.) 

Who  may  be  joined  as  defendants 
in  action  brought  under  civil  dam- 
age act.  (See  Jackson  agt.  Brookins, 
5  Hun,  530.) 

Improper  joinder  of  parties  plain- 
tin0 —  remedy  —  when  nonsuit  can- 
not be  granted.  (See  Fuller  agt. 
Fuller,  5  Hun,  595.) 


JOINT  DEBTORS. 

Maker  of  accommodation  paper — 
principal  debtors  as  to  holders 
thereof — representatives  of  one 
joint  maker  not  discharged  by 
his  death  from  liability  thereon. 
(See  First  Nat.  Bank  agt.  Morgan, 
6  Hun,  346.) 


JUDGE  AND  JURY. 

1.  In  making  a  motion -to  set  aside 
a  verdict  on  the  ground  of  im- 
proper detention  of  the  jury  by 
the  court,  after  they  had  retired 


to  deliberate  upon  their  verdict, 
it  is  commendable  in  counsel  to 
make  the  motion  before  the  same 
judge  who  tried  the  cause.  The 
affidavits  of  the  jurors  upon  such 
a  motion  cannot  be  used.  (Ei-win 
agt.  Hamilton,  ante,  32.) 

2.  The  trial  of  this  cause  was  fin- 
ished and  given  to  the  jury    at 
about  six  o'clock  P.  M.,  on  Friday. 
In  about  an  hour  the  jury  came 
into  the  court  room  and  informed 
the  judge  that  they  were  unable 
to  agree.     The  judge  refused  to 
discharge  them,  and  said  he  would 
go  to  supper  and    return    there 
about    half -past    eight;    that    he 
would  then  wait  a  reasonable  time 
for  the  verdict,  and  if  they  failed 
to  agree  before  the  court  adjourn- 
ed for  the  evening,  they    could 
bring  a  sealed  verdict  on  Monday 
at  half-past  three  o'clock,  p.  M.,  to 
which  time  the  court  would  ad- 
journ. v  They   were  distinctly  in- 
formed that  every  provision  would 
be  made  for  their  comfort  during 
the  time  of    their    confinement, 
which  was  possible,  and  that  no 
juror  should  yield  his  conscien- 
tious convictions,  yet  that  the  in- 
terests of  justice  required  a  longer 
deliberation.    (Id.) 

3.  The  judge  attended  at  court  again 
at   half-past    eight    o'clock,    and 
waited  until  about  half-past  ten 
o'clock  P.  M.    At  that  time  word 
was  sent  to  the  jury  that  the  court 
was  about  to  adjourn  until  Mon- 
day at  half -past  three  o'clock  p.  M. , 
and  asking  them  whether  they  had 
agreed  upon  a  verdict;  word  was 
sent  from  the  jury  that  they  would 
agree  in  five  minutes ;  and  before 
the  expiration  of  that  time  they 
returned  to  court  and  rendered  a 
verdict  in  favor  of  the  defendant. 
(Id.) 

4.  Upon  the  case  of  Green  agt.  Tel- 
fair  (11  How.,  260),  the  plaintiffs 
moved  to  set  aside  the  verdict. 
The  court,  on  a  review  of  that 
case,  which  was  like  the  present, 
dissented  from  the  reasoning  of 
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the  judge  (HAKRIS)  at  special 
term,  and  approved  of  the  course 
pursued  by  the  judge  at  the  cir- 
cuit (A.  J.  PARKER)  in  the  cause, 
and  therefore,  as  to  authority  con- 
sidered it  a  balanced  case;  and 
that  this  motion  should  be  decided 
as  an  original  question,  there  being 
no  other  authority  produced.  (Id.) 

5.  It  must  be  left  to  the  good  sense 
and  wise  discretion  of  the  judge 
who  presides  at  the  trial,  to  deter- 
mine how  long  the  jury  shall  be 
detained,  and  what,  if  any  thing, 
shall  be  said  as  to  the  probable 
length  of  the  detention.    (Id.) 

6.  The  jury  in  this  case,  after  having 
been  out  some  time,  came  into 
court  and  stated  their  inability  to 
agree;     whereupon     the    judge, 
among   other    things,     remarked 
that  the  case  was  of  too  much  im- 
portance to  the  parties  to  have  a 
disagreement;    that    the    verdict 
was  the  judgment  of  twelve  men 
and  each  man  formed  one-twelfth 
part;  that  no  man  should  be  so 
obstinate  as  to  say,  ' '  I  will  have 
my  own  way  or  I  will  not  have  it 
at  all,"  because  he  must  remem- 
ber   that    he    formed    only    one- 
twelfth  part ;  that  it  was  better  in 
cases  of  this  sort  that  a  judgment 
of  doubtful  propriety  be  rendered 
than  none  at  all;  because  if  the 
jury  should  render  a   judgment 
then  the  parties  would  know  what 
their  rights  were    and  could  act 
accordingly;  whereas,  if  they  did 
not  render  a  verdict,  no  progress 
was  made  and  the  parties  were 
punished    by    the    disagreement; 
that  it  was  a  reproach  to  the  ad- 
ministration of  justice;  that  courts 
were  organized  that  parties  could 
come  in  and  have  their  rights  de- 
termined, &c.     (Huntoon  agt.  Rus- 
sell, ante,  154.) 

7.  The  jury  returned  to  their  room 
and  soon  after  came  into  court 
and  brought  in  a  verdict  for  the 
defendant.     Exceptions  were  duly 
taken  to  the  remarks  of  the  judge, 
which  were  duly  entered.    (Id.) 


8.  Passing  over  one  or  two  prelimi- 
nary objections  to  this  motion,  the 
judge  was  of  opinion  that  the  por- 
tion of  the  remarks  to  the  jury,  to 
which  objection  could  fairly  be 
taken,  raised  a  question  of  error 
rather  than  of  irregularity,  and 
must  be  reviewed  on  bill  of  ex- 
ceptions and  not  decided  on  mo- 
tion. Motion  denied.  (Id.) 

JUDGE'S  CHARGE. 

1.  Where  a  plaintiff,  having  personal 
knowledge    of     the    transaction 
which  is  the   foundation  of  the 
action,  does  not  appear  or  testify 
on  the  trial,  it  is  proper  for  the 
court  to  charge  the  jury,  that  if 
they  find    his    absence   to  be    a 
suspicious  circumstance,  and  that 
it  was  plaintiff's   duty   to   have 
testified  and  given  to  the  jury  all 
he  knew  in  regard  to  the  transac- 
tion, that  then  they  must  assume 
that  the  reason  he  had  not  done 
so,  was,  that  he  was  afraid  to  do 
so,  and  it  must  be  taken  as  a  sus- 
picious   circumstance,    throwing 
suspicion  upon  his  case.    (Brooks 
agt.  Steen,  6  Hun,  516.) 

2.  While  the  court  may  reverse  a 
judgment     for  an     error    in  the 
charge  to  the  jury,  in  the  absence 
of  an  exception,  it  will  only  do  so 
when  it  is  evident  that  the  court 
misunderstood  the  law,  and,  as  a 
consequence,  misdirected  and  mis- 
led the  jury  in  the  general  effect 
of  the  charge.     (Ackart  agt.  Lan- 
sing, 6  Hun,  476.) 

3.  It  is  not  error  for  the  court  to 
read  to  the  jury  extracts  from  the 
opinion  of  the  court  of  appeals 
in  another  case,  where  there  is 
nothing  in  the  remainder  of  the 
opinion  qualifying  the  part  read. 
(Cordett  agt.  N.  T.  G.  &  Hudson 
R.  R.  R.  Co.,  6  Hun,  461.) 

JUDGMENT. 

1.  In  an  action  brought  upon  a 
judgment  in  which  the  defendant 
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claims  that  it  has  been  satisfied  by 
a  satisfaction-piece  executed  by 
an  assignee  thereof,  and  also  by 
an  execution  issued  to  the  sheriff, 
the  validity  of  such  satisfaction- 
piece  and  execution  may  be  im- 
peached; and  it  may  be  shown 
that  they  are  fraudulent,  and  that 
such  judgment  has  not  been  paid 
or  released;  the  question  as  to 
their  validity  arising  directly  and 
not  collaterally,  in  such  action. 
(Mandeville  agt.  Reynolds,  5  Hun, 
338.) 

2.  A  motion  to  set  aside  a  judgment 
or  to  vacate  a  satisfaction  thereof, 
is  a   proceeding   in    the    action. 
(Pitkin  agt.  Cooley,  5  Hun,  48.) 

Confessed  by  principal  to  secure 
surety  —  when  a  valid  lien  and 
security  for  full  amount  of  credi- 
tor's claim.  (See  Crosby  agt.  Crafts, 
5  Hun,  327.) 

In  replevin  —  error  in  form  of  — 
how  corrected.  (See  Young  agt. 
Atwood,  5  Hun,  234.) 

Against  indorser  —  when  does  not 
operate  as  a  retransfer  of  note  to 
indorser.  (See  Russell  &  Erwin 
Manuf.  Co.  agt.  Carpenter,  5  Hun, 
162.) 

Upon  arbitrator's  award  —  cannot 
be  entered,  when  submission  is 
not  attested  by  subscribing  wit- 
ness. (See  Ocean  House  Corpora- 
tion agt.  Chippu,  5  Hun,  419.) 

Offer  of,  under  Code,  section  385  — 
trial  fee  —  when  plaintiff  entitled 
to,  upon  taking  inquest  after  ser- 
vice of  offer.  (See  Hawley  agt. 
Davis,  5  Hun,  642.) 

3.  A  sued  B  and  recovered  judg- 
ment.    B  then  sued  A,   and  B 
employed  the  same  attorney  who 
had  appeared  for  him  in  the  first 
action  to  prosecute   the  second, 
with   the    agreement   that   such 
attorney  should  be  paid  for  ser- 
vices rendered  in  the  first  action, 
and  those  to  be  rendered  in  the 


second  action,  out  of  the  recovery 
in  the  second  action.  In  the  suit 
against  A,  B's  attorney  ascertained 
the  amount  in  which  the  referee 
would  report  in  favor  of  B,  and, 
just  before  the  entry  of  the  judg- 
ment on  such  report,  took  a  parol 
assignment  of  the  claim  against 
A  in  full  for  his  services,  he  agree- 
ing to  pay  assistant  counsel.  Held, 
in  the  absence  of  collusion,  that 
A  was  not  entitled,  on  motion,  to 
have  his  judgment  set  off  against 
the  judgment  recovered  against 
him  by  B.  Whether,  if  an  action 
was  brought  to  set  off  the  judg- 
ment it  could  be  maintained,  qucere. 
(Swift  agt.  Prouty,  6  Hun,  94.) 

4.  Where  the  sheriff  sells,  under  an 
execution,     the     only    property 
owned  by  the  judgment  debtor, 
viz.,  a  life  estate  in  certain  land, 
which  estate  is  purchased  by  the 
judgment  creditor  for  the  amount 
due  him,  such  purchase  operates 
as  a  satisfaction  of  the  judgment, 
even  though  the  judgment  debtor 
die,    and    his    estate    terminate, 
before  the  purchaser  is  entitled  to 
enter  upon  the  land.     (Kleinhenz 
agt.  Phelps,  6  Hun,  568.) 

5.  It  is  not  sufficient  to  authorize  a 
court  of  equity  to  restrain  the  exe- 
cution of  a  judgment,  to  show  that 
the  claim  upon  which  the  judg- 
ment    was     obtained    was    un- 
founded, or  that  the  court  erro- 
neously decided  the  law  ;  nor  is  it 

•  sufficient  to  show  that  there  was 
a  good  defense  to  the  action  of 
which  the  defendant  omitted  to 
avail  himself,  if  before  the  judg- 
ment was  rendered  the  facts  were 
known  to  him,  or  might,  by  the 
exercise  of  reasonable  diligence, 
have  been  ascertained ;  it  must 
appear  that  the  omission  was  the 
result  of  fraud  or  accident,  un- 
mixed with  any  fault  or  negli- 
gence on  his  part  (ANDREWS,  J.). 
(Stilwett  agt.  Carpenter,  59  N.  Y., 
414.) 

6.  Where  the  affidavit  that  no  an- 
swer or  demurrer  has  been  served, 
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filed  with  the  clerk  for  the  pur- 
pose of  perfecting  a  judgment  by 
default,  is  properly  sworn  to  be- 
fore a  proper  officer  who  neglects 
to  sign  the  jurat,  and  the  omission 
is  not  discovered  until  after  the 
entry  of  judgment,  the  court  has 
power,  and  it  Is  within  its  discre- 
tion, to  permit  the  officer  to  sign, 
nunc  pro  \tunc  (Code,  sec.  174) ;  and 
the  exercise  of  this  discretion  is 
not  reviewable  here.  (Fawcett  agt. 
Vary,  59  N.  T.,  597.) 

7.  A  person  against  whom  a  judg- 
ment by  default,   regular  on  its 
face,  has  been  taken,  but  who  was 
not,  in  fact,  served  with  the  sum- 
mons, has  a  legal  right  to  have  the 
judgment  vacated ;  and  an  order 
denying  that  right  is  appealable 
to  this  court.    ( White  agt.  Coulter, 
59  N.  F.,629.) 

8.  Where,    in   an    action   for   tort 
against  a  non-resident,  the  sum- 
mons is  served  by  publication  and 
judgment  is  perfected  without  an 
appearance  of  the  defendant,  the 
judgment  is  not  inpersonam,  and 
proceedings  under  section  292  of 
the    Code-   cannot    be    instituted 
against  defendant  to  compel  him 
to  submit  to  an  examination  con- 
cerning his  property  ;    nor  is  the 
plaintiff  entitled  to  a  warrant  for 
his  arrest,  as  prescribed  by  said 
section,  on  account  of  his  refusal 
to  apply  property  in  satisfaction 
of  such  judgment.     (Bartlett  agt. 
McNeil,  60  N.  T.,  53.) 

9.  A  judgment  in  such  a  case  was 
perfected    in    the  ordinary  form 
upon  an  assessment  of   damages 
by  a  sheriff's  jury.    Upon  motion 
of   defendant  the  judgment  was 
amended  by  inserting  a  statement 
that  the  defendant  "was  a  non- 
resident upon  whom  no  personal 
service  was  made,  but  who  had 
property  within  the  state  liable 
to  attachment. "    The  order  there- 
on was  affirmed  on  appeal  to  the 
general  term.     On  appeal  from 
the  order  of  general  term,  held, 
that    the    amendment    did    not 


change  the  character  or  force  of 
the  judgment ;  that  this  court 
could  not,  upon  such  an  appeal, 
determine  the  validity  of  the 
judgment,  or  whether  it  could  be 
enforced  against  any  property  of 
defendant  in  the  state ;  appeal 
therefore  dismissed.  (Id.) 

10.  Where  an  action  is  against  two 
defendants  whose    liabilities  are 
separate  and  distinct,  or  is  upon 
two  distinct  subjects-matter,  and 
a  several   judgment  is  rendered 
in  favor  of    one   defendant  and 
against  the  other,  or  in*  favor  of 
plaintiff  as  to  one  subject-matter 
and  against  him  as  to  the  other, 
the  fact  that  an  appeal  has  been 
brought  by  the  unsuccessful  de- 
fendant from  the  judgment  against 
him  and  has  been  determined  by 
the  appellate  court,  while  it  estops 
plaintiff    from    questioning    that 
portion  of  the  judgment,  does  not 
preclude  him  from  appealing  from 
the    residue.     (Genet  agt.  Dawn- 
port,  60  N.  F.,194.) 

11.  The  fact  that  two  or  more  several 
judgments,  entirely  disconnected, 
are  included  in  the  same  record, 
does  not  deprive  the  parties  of 
the  right  to  appeal  from  either 
within  the  time  limited  by  law. 
Nor  does  the  determination  of  a 
prior  appeal  from  one  of  the  judg- 
ments prevent    an   appeal  from 
another.    (Id.) 

JUDGMENTS. 

1.  Where,  on  motion  to  set  aside 
judgments    for    irregularity    and 
fraud,  the  affidavits  for  and  against 
the  motion  are  very  conflicting, 
and  a  reference  is  ordered  to  as- 
certain the  facts,  the  report  of  the 
referee  finding  the  facts  from  the 
evidence   is   conclusive    of  such 
facts.      (Brown    agt.     Marrigold, 
ante,  248.) 

2.  Irregularity    in    the    service    of 
summons   and  complaint  in  ob- 
taining judgment  by  default.    (Id.) 
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3.  What  are  and  what  are  not  valid 
statements  upon  which  to  enter 
judgments  by  confession.     (Id.) 

4.  The  time  within  which  it  is  re- 
quired to  move  to  set  aside  a  judg- 
ment for  fraud  is  not  governed  by 
the  time  in  which  it  is  necessary 
to  move  to  set  it  aside  for  irregu- 
larity.    (Id.) 

5.  A  judgment  recovered  against  a 
corporation  is  final  and  conclusive 
against  stockholders,  when  it  is 
sought  to  be  enforced  by  action 
against  corporate  property,  or  its 
proceeds  received  by  them.    (Hast- 
ings agt.  Drew,  ante,  254.) 

6.  A  court  of  equity  will  recognize 
and  protect  the  equitable  rights  of 
third  parties,  against  what  appears 
to  be  a  legal  lien,  and  will  limit 
that  lien  to  the    actual    interest 
which  a  judgment  debtor  had  in 
the  estate.    (CfDonnell  agt.  Kerr, 
ante,  334.) 

7.  The  lien  of  a  judgment  will  be 
removed  by  the  decree  of  a  court 
of  equity,    when    the  judgment 
debtor  holds  the  estate  merely  as 
a  naked  trustee  for  another,  or 
when  there  is  a  subsisting,  equit- 
able claim  in  favor    of    a  third 
party  against  the  premises,  prior 
in  point  of  time  to  the  lien  of  the 
judgment.     (Id.) 

8.  When  a  husband,  the  owner  of  a 
house  and  lot,  was  about  to  go  to 
sea,  and  was  desirous  of  convey- 
ing the  same  to  his  wife,  and  for 
this  purpose,  by  the  advice  of  his 
lawyer,  conveyed  the  same  with- 
out consideration  to  a  third  party, 
upon  the  understanding  that  such 
third  party   should   immediately 
convey  the  same  to  the  wife,  and 
the    conveyance   to    such    third 
party  and  from  him  to  the  wife 
were  made  instantaneously  :  Held, 
that  a  judgment  theretofore  dock- 
eted against  such  third  party,  and 
then  existing,  was  not  a  lien  upon 
the  premises,  as  against  the  equit- 


able interest  of  the  wife  in  the 
premises.     (Id.) 

.  Also,  held,  that  it  was  proper  to 
show  by  parol  evidence,  the  pur- 
pose for  which  the  conveyance  to 
such  third  party  was  made,  and 
the  interest  of  the  wife  in  the 
premises.  (Id.) 


JUDICIAL  SALE. 

1.  The  supreme  court  has  power  to 
set  aside  a  sale  of  lands,   made 
pursuant  to  its  judgment  or  order, 
for  fraud  or  irregularity,  and  this 
as  against  a  bona  fide  grantee  of 
the  purchaser  at  the  judicial  sale; 
all  acquiring  title  from  and  under 
the  latter  take  subject  to  the  same 
jurisdiction.    (Hale  agt.    Clauson. 
60  N.  Y.,  339.) 

2.  An  application  to  set  aside  such 
sale  is  addressed  to  the  discretion 
of  the  court,  and  its  order  thereon 
is  not  reviewable  here.    (Id.) 


JURAT. 

Not  part  of  complaint  —  demurrer 
not  proper  remedy  for  error  in. 
(See  State  Bank  of  Olean  agt.  Shaw, 
5  Hun,  114.) 


JURISDICTION. 

1.  Where  the  property  of  a  mining 
corporation  organized  in  this  state, 
whose  entire  property  consists  of 
real  estate  situated  in  another  state 
or  territory,  the  title  to  such  prop- 
erty does  not  vest  in  a  receiver  of 
the  corporation  appointed  here;  he 
has  no  jurisdiction  over  it.     (Simp- 
kins,  agt.  S.  &  P.   Gold  Co.,  ante, 
56.)  , 

2.  The  creditors  of  such  corporation 
might  resort  for  relief  to  the  courts 
where  the  property  is  situated,  or 
the  corporation  itself  could  proceed 
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to  use  or  dispose  of  the  property 
entirely  unaffected  by  the  appoint- 
ment of  a  receiver  here.  (Id.) 

3.  A  proceeding  in  invitum  can  have 
no  force  outside  the  jurisdiction 
where  the  proceeding  is  initiated. 
(Id.) 

4.  The  supreme  court  has  jurisdic- 
tion in  equity  to  declare  void  and 
to  cancel  any  instrument  obtained 
by  fraud.     (Globe  Mutual  Ins.  Co. 
agt.  Reals,  ante,  237.) 

5.  This  jurisdiction  will  be  exercised 
in  the  case  of  a  life  insurance  policy, 
even  although  the  facts  stated  in 
the  complaint  show  a  valid  defense 
in  an  action  on  the  instrument.  (Id.) 

6.  In  such  a  case  an  injunction  will 
issue  to  restrain  the  assignment  of 
the  policy,  and  the  prosecution  of 
suits  upon  it.     (Id.) 

7.  A  court  having  obtained  jurisdic- 
tion of  a  criminal  action,  does  not 
lose  jurisdiction  because  one  of 
its  members,  and  one  necessary  to 
make  a  duly  organized  court,  is 
called  from  the  bench  as  a  witness 
in  the  action,  and  is  sworn  and 
testifies    as    such.      (People    agt. 
Dohring,  59  N.  Y.,  374.) 

8.  It  seems,  that  where  a  motion  for 
a  new  trial  is  made  on  the  min- 
utes, at  a  term  subsequent  to  that 
at  which   the  trial  was  had,  the 
court  has  jurisdiction,  and  only  a 
question  of  regularity  is  presented. 
(Courtney  agt.  Baker,  60  N.  Y.,  I.) 

9.  The  jurisdiction  of  a  strictly  local 
court  (in  this  case  the  city  court 
of  Brooklyn)  cannot  be  extended 
to  persons  and  subjects  without 
the  territorial  limits  of  the  juris- 
diction by  the  fact  that  one  or 
more  of  several  defendants  jointly 
liable  reside  or  are  within  such 
jurisdiction;      and     a    judgment 
against    the   defendants    residing 
and  served  with  process  out  of  the 
jurisdiction  is  void.    (Hoag    agt. 
Lament,  60  2f.  Y.,  96.) 


10.  It  seems,  that  if   one  of  several 
joint  debtors  resides  or  is  served 
Avith  process  within  the  jurisdic- 
tion of  the  court  the  action  may 
proceed  to  judgment  and  a  recov- 
ery be  had,  in  form,  against  all, 
but  to  affect  only  the  individual 
property     of    the     defendant    so 
served  and  the    property  owned 
jointly  by  all.    (Id ) 

11.  The  supreme  court  has  power  to 
set    aside  a  sale  of  lands,  made 
pursuant  to  its  judgment  or  order, 
for  fraud  or  irregularity,  and  this 
as  against  a  bona  fide  grantee  of 
the  purchaser  at  the  judicial  sale; 
all  acquiring  title  from  and  under 
the  latter  take  subject  to    same 
jurisdiction.      (Hale  agt.  Clauson, 
60  N.  r.,339.) 

12.  The  jurisdiction  of  a  town  clerk 
to  summon  a  jury  to  reassess  dam- 
ages for  laying  out   a    highway, 
and  that  of  the  jury  to  act,  de- 
pends upon  the  precedent  condi- 
tion  that  the    proceedings    have 
been  commenced  by  the  service, 
within    the    time    prescribed    by 
statute  (sec.  3,  chap.  455,  Laws  of 
1847),  of  a  notice  by  a  party  feeling 
himself  aggrieved.     (People  ex  rel. 
agt.  Mott,  60  N.  Y.,  649.) 

13.  Where,  therefore,  the  notice  was 
served  upon  the  town  clerk  more 
than  twenty  days  after  the  filing 
of  the  commissioners'  assessment, 
held,  that  the   jury  had  no  juris- 
diction, and  that  a  reassessment 
by  them  was  void.    (Id.) 

14.  When  the  assessment  of  the  com- 
missioners is  complete  and  deliv- 
ered to  the  commissioner  of  high- 
ways their    power  is  exhausted. 
They  cannot  therefore  substitute 
another,  and  a  paper  purporting 
to  be  a  revised  or  amended  assess- 
ment subsequently  filed,   has  no 
legal  force  or  validity.     (Id.) 

JURORS. 

Drawing  of,  for   special   terms  of 
oyer  and  terminer  —  challenge  to 
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the  array.     (See  Powell  agt.  People, 
5  Hun,  169.) 

1.  A  juror  who  testifies  that  he  has 
heard  the  case  talked  about ;  has 
read  part  of  a  former  trial ;  has 
expressed  an  opinion  upon  what 
he  has  read,  and  will  commence 
the  trial  with  an  impression  on 
his  mind  —  but  that  such  impres- 
sion will  not  influence  his  verdict 
upon  the  evidence  —  is  a  compe- 
tent juror  under  chapter  475  of 
1872.    (P7ielps  agt.  People,  6  Hun, 
401.) 

2.  Chapter  427  of    1873   providing 
that  all  challenges  of  jurors,  both 
in  civil  and  criminal  cases,  shall 
be  tried  and  determined  by  the 
court  alone,  is  constitutional  and 
valid.    (Wesion  agt.  People,  SHun, 
140.) 

3.  The  power  of  the  mayor  of  the 
city  of    New    York  to  appoint, 
in    pursuance    of  an  act  of  the 
Legislature,    a    commissioner    of 
jurors  to  prepare    the  lists  from 
which   the  names  of  the  persons 
to  serve  as  petit  jurors  are  to  be 
taken,  cannot  be  tried  on  a  chal- 
lenge to  the  array  of  the  jurors 
so  drawn.     (Dolan  agt.  People,  6 
Hun,  493.) 


JURY. 

1.  From  necessity,  as  well  as  by  stat- 
ute,  the  commissioner  of  jurors 
for  the  city  and  county  of  New 
York  must  complete  a  list  of  all 
jurors  liable  to  serve,  and  file  in 
the  office  of  the  county  clerk  a 
certified  copy  thereof,  and  he  shall, 
from  time    to    time,   return    the 
names  of  any  persons  6mitted  on 
the  list;  and  all  those  sent,  up  to 
the  time  of  the  selection  of  the 
struck  jury,  are  those  from  which 
the  selection  is  made.     (People  agt. 
Tweed,  ante,  262.) 

2.  The  summoning  of  only  twenty- 
three  jurors,  whose  names  appear 


on  the  list  of  jurors  from  which 
the  selection  of  the  struck  jury 
should  have  been  made,  and  whom 
the  elisors  chose,  and  of  one  addi- 
tional person,  whose  name  does 
not  appear  on  the  list  to  which  the 
choice  must  be  limited,  and  whom 
the  elisors  did  not,  in  fact,  so  des- 
ignate, is  good  ground  for  chal- 
lenge to  the  array.  (Id.) 

3.  The  statute  provides  that  the  elis- 
ors shall  select  forty-eight  names 
from  the  original  list  of  jurors  re- 
turned to  the  clerk.     From  this 
list  each  party  may  strike  off  alt- 
ernately,   twelve  names;   leaving 
twenty-four   jurors,  from  which 
the  regular  panel  of  twelve  is  to 
be  drawn  for  the  trial  of  the  cause. 
(People  agt.  Tweed,  ante,  273.) 

4.  If  the  elisors,  in  selecting  the  for- 
ty-eight names,  make  a  mistake 
as  to  the  Christian  name  of  one  of 
them,  and  the  mistake  is  not  dis- 
covered 'until  the  list  is  completed, 
and  it  turns  out  that  the  name 
selected  and  entered  by  the  elisors 
represents  a  competent  juror  by 
that  name,  the  sheriff  has  no  au- 
thority to  summon  the  person  in- 
tended to  be  chosen  by  the  elisors, 
nor  has  the  court  any  authority  to 
substitute  the  person  intended  for 
the  one  actually  drawn.    The  mis- 
take   presents   good    ground  for 
challenge  to  the  array.     (Id.) 

5.  A  challenge  to  the    array  of  a 
struck  jury  cannot  be  sustained, 
on  the  ground : 

Mrst.  That  the  various  lists  of 
jurors  returned  to  the  clerk's  office 
of  the  county  were  imperfect,  be- 
cause the  commissioner  of  jurors 
had  not,  when  this  jury  was  select- 
ed, made  lists  of  jurors  whom  he 
had  adjudged  competent  and  lia- 
ble to  serve,  as  he  was  required  to 
do  by  chapter  495,  of  the  Laws  of 
1847. 

Second.  Because  the  elisors  have 
placed  upon  the  list  of  names 
sundry  individuals  who  had  been 
stricken,  some  by  the  plaintiff  and 
others  by  the  defendant,  from  the 
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list   made    by  them  in  the  first 
cause. 

Third.  Because  among  the  twen- 
ty-four names  is  one  John  H.  Cas- 
well,  who,  on  the  29th  day  of 
October,  1875,  was  exempted  by 
the  commissioner  of  jurors  from 
jury  duty.  (People  agt.  Tweed,  ante, 
280.) 

6.  This  act  of    the    commissioner, 
however,  was  subsequent  to  the 
making  and  filing  of  the  list  of 
jurors  in  the  clerk's  office,  upon 
which  he  was  returned  as,  and 
adjudged  to  be  h'able  to  serve  as,  a 
juror;  and  the  name  was  on  the 
list  of  jurors  from  which  the  selec- 
tion was  to  be  made. 

Fourth.  Because  the  name  of 
William  P.  Douglass,  whose  name 
is  also  on  the  panel  returned,  has  a 
domicile  in  the  county  of  Queens, 
votes  there,  and  has  done  jury 
duty  there.  (Id.) 

7.  The  name  of  Mr.  Douglass  was 
upon  the  list  returned  to  the  clerk's 
office,  and  was  taken  therefrom  in 
obedience  to  the  mandate  of  the 
struck  jury  act.     Even  if  he  had 
a  right  to  be  excused  when  called 
as  a  juror,  this  would  not  render 
the  whole  panel  a  nullity. 

Fifth.  Because  the  list  of  jurors 
selected  to  try  this  cause  has,  and 
the  original  one  of  forty-eight 
names  had,  one  written  Julius  W. 
Catlin,  whereas  the  name  upon  the 
general  jury  list  is  correctly  writ- 
ten Julius  Catlin,  Jr.  (Id.)  . 

8.  There  is  but  one  Catliu,  whose 
Christian  name  is  Julius;  and  the 
law  is  well  settled  that  there  is 
only  one  Christian   name  recog- 
nized, and  the  giving  wrongly,  or 
the  failure  to  give  a  second,  is  no 
error.     (Id.) 

9.  Under  the  statute,  this  court  pos- 
sesses the  same  power  to  order  the 
summoning  of  talesmen  to  com- 
plete the  panel  of  a  struck  jury, 
that  it  has  in  the  case  of  a  com- 
mon jury.   (People  agt.  Tweed,  ante, 
286.) 
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10.  Where  it  appears  that  the  sheriff 
is  a  party  in  interest  in  the  action, 
although  not  of  record,  a  coroner 
will  be  ordered  to  summon  the 
tales  jurors.    (Id.) 

Province  of,  to  determine  whether 
or  not  there  is  sufficient  evidence. 

•  (See  Sherwood  agt.  Mercantile  Mul. 
Ins.  Co.,  5  Hun,  115.) 

When  question  as  to  terms  of 
written  instrument  may  be  left  to. 
(See  Cook  agt.  Allen,  5  Hun,  561.) 

Verdict  of  guilty  —  when  court  has 
no  power  to  direct,  in  criminal 
cases.  (See  Howell  agt.  People,  5 
Hun,  620.) 

11.  The  question  of  ordinary  care, 
should  be  left  to  the  jury  where 
inferences  are  to  be  drawn  from 
the  proofs,  which  are  not  certain 
and  incontrovertible,   or  if  it  is 
necessary  to    determine,  what  a 
man  of  ordinary  care  and  prud- 
ence would  be  likely  to  do  under 
the  circumstances.     (Massoth  agt. 
Delaware   &  Hudson   Canal   Co., 
6  Hun,  314.) 

12.  The  defendant's  counsel  request- 
ed the  court  to  charge,  that  in  the 
absence  of  evidence  as  to  whether 
or  not  the  deceased  looked  out 
for  the  train  when  approaching 
the  crossing,   it  was  to  be  pre- 
sumed that  he  did  not  look.   Held, 
that    the    request    was    properly 
denied,   as    it    could  not,   under 
the  circumstances  of  this  case,  be 
presumed,  as  a  matter  of  law,  that 
he  did  not  make  proper  observa- 
tions.    (Id.) 

13.  The  expression  of  an  opinion  by 
the  court  in  its  charge  to  the  jury, 
should  be  advisory  merely  and  not 
put  in  the  form  of  a  direction  as 
a  matter    of  law,   and  must  be 
accompanied  by  explicit  instruc- 
tions, that  it  is  their  duty  to  con- 
sider the  evidence  and  decide  as 
they    think    the    truth   requires. 
(Id.) 
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JUSTICES'  COURTS. 

1.  In  an  action  of  trespass  quare 
clausum  fregit  commenced  in  a 
justice's  court  and  the  defendant 
answers  and  sets  up  title  in  him- 
self, in  the  premises  described  in 
the  complaint,  and  gives  an  under- 
taking by  which  the  action  is  dis- 
continued, and  the  plaintiff  there- 
upon commences  an  action  in  this 
court  by  the  service  of  the  com- 
plaint as  prepared  in  the  justice's 
court,  to  which  latter  complaint 
the  defendant  interposes  a  demur- 
rer, which  is  brought  to  trial  at  a 
special  term  and  overruled,  and 
judgment  rendered  for  the  plain- 
tiff, with  leave  to  defendant  to 
answer  in  twenty  days  on  pay- 
ment of  costs,  and  if  not  done 
plaintiff's  damages  to  be  assessed 
by  a  sheriff's  jury,  and  the  defend- 
ant being  in  default  for  not  an- 
swering and  paying  costs,  the 
sheriff's  jury  thereupon  assess 
plaintiff's  damage  at  thirty  dollars. 
Held,  that  the  plaintiff  is  entitled 
to  costs,  and  not  the  defendant. 
(Locklin  agt.  Cosier,  ante,  43.) 

Execution  —  failure  of  constable  to 
indorse  levy  on,  not  fatal  to  levy. 
(See  Havens  agt.  Gordon,  5  Hun, 
178.) 

Contempt —  power  of  justice  of  the 
peace  to  treat  as  a  contempt  the 
refusal  of  a  witness  to  answer 
questions,  and  to  commit  him 
therefor  —  2  Revised  Statutes,  274, 
section  204.  (See  Rutherford  agt. 
Holmes,  5  Hun,  317.) 

Cross  appeals  from  judgment  of  — 
should  not  be  heard  separately  and 
separate  judgments  entered v  (See 
Jones  agt.  Owen,  5  Hun,  339.) 

Short  summons  —  affidavit  —  when 
sufficient.  (See  Clark  agt.  Welling- 
ton, 5  Hun,  639.) 

Short  summons,  under  section  33 
non-imprisonment  act  —  what  affi- 
davit required  —  when  affidavit 


sufficient.     (See  Wende  agt.  Brad- 
ley, 5  Hun,  513.) 

On  appeal  from,  county  court  can- 
not strike  out  answer.  (See  Thomp- 
son agt.  Pine,  3  Hun,  647.) 


LACHES. 

1.  The  report  of  commissioners  of 
estimate  and  assessment  in  street 
opening  cases  in  the  city  of  New 
York  will  not  be  set  aside  for 
fraud,  mistake  or  irregularity, 
where  the  moving  party  has  been 
guilty  of  laches  in  making  the  ap- 
plication, and  the  public  have  been 
allowed,  for  considerable  time, 
to  act  upon  it  as  confirmed.  (Mat- 
ter of  Lexington  Avenue,  ante,  114.) 

In  repudiating  policy  of  insurance 
issued  by  company  not  applied  to 
for  insurance  by  insured.  (See 
Empire  State  Life  Ins.  Co.  agt. 
Beckwith,  5  Hun,  122.) 


LANDLORD  AND  TENANT. 

1.  Where  there  is  a  covenant  in  a 
lease  not  to  assign,  and  an  assign- 
ment is  made  of  the  whole  term  by 
the  lessee,  if  the  landlord  desires  to 
take  advantage  of  the  breach  of  the 
covenant  he  must  re-enter.   (Heeter 
agt.  Eckstein,  ante,  445.) 

2.  If  the  landlord  accepts  rent  from 
the   assignee   of    the    lease,    the 
assignee  becomes  his  tenant,  and 
he  takes  the  leasehold  freed  from 
the  covenant  not  to  assign,  and  is 
only  liable  for  rent  for  the  time 
that  the  premises  remain  his.  (Id.) 

3.  There  is  a  great  difference  betwen 
a  breach  of  a  covenant  not  to  under- 
let and  not  to  assign.     In  the  one 
case  the  lessee  still  remains  the 
owner  of  the  leasehold  premises, 
and  in  the  other  he  parts  with  his 
whole  interest  or  estate.     (Id.) 
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LIEN. 

1.  The  collectors'  bond  in  this  case 
was  filed  December  7,  1874.     One 
of  the  sureties  sought  to  be  charged 
in  this  action  on  the  bond,  for  the 
default  of  the  collector  in  not  pay- 
ing over  the  taxes  collected,  exe- 
cuted a  mortgage  to  his  brother 
on  the  30th  of  November,  1874,  to 
secure  the  sum  of  $15,000.    It  was 
signed,  sealed,  and  acknowledged 
by  the  mortgagor  and  delivered  to 
the  mortgagee  on  that  day,  but, 
owing  to  the  sickness  of  the  mort- 
gagor's wife,  she  did  not  then  exe- 
cute the  mortgage,  and  the  mort- 
gagee laid  aside  the  mortgage  in 
his  safe  until  the  mortgagor's  wife 
should  be  able  to  execute  and  ac- 
knowledge it,  which  she  did  on  the 
15th  of  January,  1875,  and  on  that 
day  the  mortgagee  had  it  recorded 
in  the  cou.nty  clerk's  office.  ( Wilder 
agt.  Butterfield,  ante,  385.) 

2.  The  question  arose  as  to  whether 
the  mortgage  which  was  delivered 
as  a  valid  security  to  the  mort- 
gagee on  the  30th  November,  1874, 
or  the  collector's  bond,  filed  on  the 
7th  December,  1874,  took  priority 
as  a  lien.    Held,  that  the  mortgage 
took  precedence  as  a  prior  equita- 
ble lien.    (Id.) 

3.  It  must  be  regarded  as  settled  by 
authority    that    an    unregistered 
mortgage  creates  a  prior  lien  to  a 
judgment,  and  a  collector's  bond 
filed  has  no  greater  lien  under  the 
statute  than  a  judgment.    (Id.) 

4.  It  appeared  from  the  evidence 
that  there  was  advanced  on  the 
mortgage  by  the  mortgagee  to  the 
mortgagor  prior  to  the  7th  of  De- 
cember, 1874,  the  sum  of  $10,000. 
The  other  $5,000,  rested  in  parol 
agreement,  prior  to  January  15, 
1875.-    (Id.) 

5.  It  was  held,  that  the  equitable  lien 
of  the  mortgage  could  only  be  up- 
held to  the  extent  of  the  actual 
advances  made  ($10,000)  by  the 
mortgagee,  prior  to  the  filing  of 


the  collector's  bond,  and  that  the 
other  $5,000  attached  to- the  inter- 
est held  by  the  mortgagor  and 
surety  at  the  time  of  the  filing  of 
the  bond,  and  was  subsequent  to 
the  plaintiff's  lien.  (Id.) 

Of  judgment  on  vested  remainder  — 
power  of  sale.  (See  Ackerman  agt. 
Gorton,  6  Hun,  301.) 


LIFE  INSURANCE. 

1.  The  answers  made  by  a  person 
seeking  to  have  his  life  insured 
constitute  warranties,  and  must 
be  substantially  true,  or  the  policy 
will  be  void.  ( Wright  agt.  Equita- 
ble Life  Insurance  Co.,  ante,  367.) 


LIMITATION  OF  ACTIONS. 

1.  Where  service  continues  many 
years  without  an  agreement  as  to 
term  or  compensation,  the  master 
paying  each  year  various  sums  of 
money  and  delivering  goods,  of 
which  he  keeps  an  account,  the 
presumption  is  that  the  payments 
apply  on  the  balance  unpaid  and 
not  upon  the  wages  of  any  par- 
ticular year ;  and  thus  the  entire 
balance  is  taken  out  of  the  opera- 
tion of  the  statute  of  limitations ; 
and  when  the  accounts  have  re- 
mained open  and  unliquidated, 
the  employe  is  not  limited  to  a  re- 
covery for  six  years'  service. 
(Smith  agt.  Velie,  60  N.  Y.,  106.) 


MALICIOUS  PROSECUTION. 

1.  The  test,  whether  or  not  a  non- 
suit should  be  granted,  is,  whether 
the  evidence,  viewed  in  the  most 
favorable  light,  would  have  war- 
ranted the  jury  in  finding  a  ver- 
dict in  favor  of  the  plaintiff.  If  it 
would,  then  the  nonsuit  should 
not  be  granted.  If  not,  it  should 
be  granted.  (Thompson  agt.  Lum- 
ley,  ante,  105.) 
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2.  In  an  action  for  malicious  prose- 
cution, the  burden  of  proof,  show- 
ing a  want  of  probable  cause  for 
the    prosecution,    rests    with  the 
plaintiff.     (Id.) 

3.  Where    the    facts    and   circum- 
stances   are    uncontradicted,    the 
question  whether  they  amount  to 
probable    cause   is    one    of  law, 
which  it  is  the  duty  of  the  court 
to  determine.     But,   if   the  facts 
are  uncontradicted;  or    if    infer- 
ences or  deductions,  either  way, 
may  be  drawn  from  the  evidence; 
or  if  the  degree  of  credit  which 
is  to  be  given  to  the  witnesses  is 
to    be  determined,  the    question 
should  be  submitted  to  the  jury, 
with  proper  instructions  from  the 
court,  as  to  the  law,  with  refer- 
ence to  the  facts  which  they  may 
be  authorized  to  find  from  the  evi- 
dence.   (Id.) 

4.  It  is  incumbent  on  the  plaintiff, 
in  an  action  of    this    nature    to 
establish    malice.       In    general, 
malice  may  be  implied  or  inferred 
from  the  want  of  probable  cause; 
but,  where  the  evidence,  tending 
to  establish  the  want  of  probable 
cause  will  not  justify  the  jury  in 
making  such  an  inference,  it  must 
be  proved  by  direct  evidence.   (Id.) 

When  action  for,  may  be  maintained 
by  one  who  has  sustained  damages 
by  an  injunction.  (See  Lawton 
agt.  Green,  5  Hun,  157.) 

5.  In  an  action  for  malicious  prose- 
cution, it  is  not  necessary  to  allege 
or  prove  on  the    trial    that  the 
prosecution  has  terminated.  (Bebin- 
ger  agt.  Sweet,  6  Hun,  478.) 


MANDAMUS. 

1.  The  keeper  of  the  state  capitol 
at  Albany  cannot  be  compelled  by 
mandamus  to  give  a  separate  cer- 
tificate to  an  employe  for  services 
in  cleaning  a  portion  of  the  capi- 
tol, where  he  has  given  a  general 
certificate  for  all  the  employes, 


the  applicant  included,  to  the  state 
treasurer,  under  the  act  of  1875, 
chapter  634,  page  801.  (People  ex 
rel.  Halpin  agt.  Hopey,  ante,  380.) 

2.  If,  according  to  usage,  the  keeper 
has  drawn  from  the  treasurer  the 
amount  certified  to  be  due  the  ap- 
plicant by  the  production  of  the 
receipt  of  the  latter  in  his  posses- 
sion, the  applicant  has  his  remedy 
against  him  in  an  action  for  money 
had  and  received.    (Id.) 

3.  Where  a  bond  with  sureties,  given 
by  a  contractor  for  the  perform- 
ance of  a  contract  to  do  certain 
public  work  for  the  city  of  New 
York,  is  presented  to  the  comp- 
troller of  the  city  for  his  approval 
and  he  refuses  to  do  so,  not  on  the 
ground  that  the  sureties  are  insuf- 
ficient or  that  the  bond  is  not  in 
proper  form,  but  on  the  ground  of 
certain  objections   to  the  assess- 
ments made  for  the  work  to  be 
done  under  the  contract,  a  peremp- 
tory mandamus  will  issue  to  com- 
pel him  to  pass  upon  the  sufficiency 
of  the  bond  and  the  sureties,  and 
either  approve  of  them  or  reject 
them  for  insufficiency.     (People  ex 
rel.  McKownagt.  Green,  ante,  500.) 

4.  It  is  essential  to  any  step  on  be- 
half   of  a  person  charged  with 
felony,   after    indictment    found, 
that    he    should    be    in  custody, 
either  actual  by  being  confined  in 
jail,  or  constructive  by  being  let 
to  bail.    An  escaped  prisoner  can 
take   no  action  before  the  court. 
(People  agt.  Genet,  59  N.  T.,  80.) 

5.  Accordingly  held,  that  an  appli- 
cation for  a  mandamus  to  com- 
pel the  sealing  of  a  proposed  bill 
of    exceptions  in  a  case  where, 
after  trial  for  a  felony,  of  which 
the  accused  was  found  guilty,  he 
had  escaped,  was  properly  denied. 
(Id.) 

MECHANIC'S  LIEN. 

1.  In  a  proceeding  in  the  supreme 
or  county  court  to  enforce  or  fore- 
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close  a  mechanic's  lien  under  chap- 
ter 489  of  the  Laws  of  1878,  the 
provisions  of  the  Code  have  no 
application  until  after  issue  joined. 
(Kdsey  agt.  Rourke,  ante,  315.) 

2.  By  section  22  of  the  act,  the  lien 
created  by  the    notice  continues 
for  one  year  thereafter,  and  unless 
proceedings  are  commenced  with- 
in that  time,  the  lien  ceases,  and 
as  the  statute  requires  the  service 
of  the  notice  and  bill  of  particulars, 
duly  verified,  upon  the  contractor, 
a  failure  to  serve  such  contractor 
•within  the  year  vitiates  the  entire 
proceeding.    (Id.) 

3.  Leaving    the    process   with   the 
sheriff  of  the  county  within  the 
year,  with  intent  to  have  the  same 
served  upon  the  contractor,  if  not 
served  within  the  year,  is  unavail- 
ing.    (Id.) 

4.  A  personal  judgment  cannot  be 
rendered  against  the  contractor, 
where'  all   the  parties  defendant 
are  not  served  within  the  year. 
(Id.) 

5.  A  mechanic's  notice  of  lien  for 
work  done  or  materials  furnished 
for  structures  on  piers  and  bulk- 
heads in  the  city  of  New  York, 
must  be  filed  within  thirty  days 
from  the  time  when  the  work  is 
finished  or  materials  furnished,  as 
provided  by  the  act  of  1872.    (Col- 
lins agt.  Drew,  ante,  477.) 

6.  In  an  action  brought  for  the  fore- 
closure of  a  lien,  the  defendant 
offered  to  prove  that  on  the  very 
day  the  lien  was  filed  the  contrac- 
tor became  unable  to  complete  the 
building  or  to  advance  the  neces- 
sary funds  to  purchase  materials 
therefor  and  to  pay  laborers  there- 
on,  and  that   the  defendant,  in 
order  to  complete  the  building, 
was  forced  to  and  did  purchase 
materials  therefor  and  pay  labor- 
ers thereon  to  an  amount  exceed- 
ing the  price  agreed  to  be  paid  in 
the  contract.    Held,  that  the  evi- 
dence was  properly  rejected,  as 


the  offer  did  not  show  that  the  con- 
tract had  been  abandoned,  and  the 
sums  paid  must  be  considered  as 
payments  made  thereunder,  after 
the  lien  was  filed.  (McMillan  agt. 
Seneca  Lake  Grape  &  Wine  Co., 
5  Hun,  12.) 

7.  While  the   contract  remains  in 
force,   no  payment  made   to  the 
contractor,  after  notice  of  lien  has 
been  filed  by  a  sub-contractor,  can 
affect  the  lien  thereof.    (Id.) 

8.  The  operation  of  the  lien  law, 
when  a  notice  is  filed  by  a  sub- 
contractor,  is  to  transfer  to  the 
lienor     the    contractor's     claim 
against  the  owner  pro  tanto,  and 
when  the  contract  provides  that 
the      contractor     shall     receive 
eighty  per  cent  of  -the  value  of 
the  work    as  it  progresses,  and 
the  work  has  been  in  part  per- 
formed,  it  is  incumbent  on  the 
owner,  in  an  action  by  the  lienor, 
to  show  that  such  eighty  per  cent 
was  paid  before  the  filing  of  the 
lien.    (Id.) 

9.  When  the  amount  of  a  claim  is 
specified  in  a  notice  of  lien,  the 
addition    thereto    of    the    words 
"  with  interest "  does  not  vitiate 
the  lien,  but  such  words  may  be 
treated  as  surplusage.    (Id.) 

10.  This  action  was  brought  to  fore- 
close a  mechanic's  lien  filed  by  the 
plaintiff  for   materials  furnished 
by  him  to  the  defendant  Daley, 
Sr.,   in  pursuance  of  a  contract 
with  him.     After  the  filing  of  the 
notice,  plaintiff  learned  that  a  son 
of  Daley,  a  minor,  was  jointly  in- 
terested with  him  in  the  contract 
for  the  erection  of  the  house.     In 
the  notice  by  which  this  action 
was  commenced,  Daley,  Jr.,  was 
made  a  party,   plaintiff  alleging 
that  he  claimed  to  have  some  in- 
terest in  the  fund,  but  that  in  fact 
he  had  no  title  or  interest  therein. 
Daley,  Jr.,  did  not  answer.    Held, 
that  it  was  error  for  the  court  to 
dismiss    the  proceeding,  on  the 
ground   that  the   notice  of  lien 
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named  Daley,  Sr.,  as  the  person 
against  whom  the  claim  was  made, 
while  in  fact  Daley,  Sr.,  and  Da- 
ley, Jr. ,  were  the  contractors  and 
persons  by  whom  the  materials 
were  used.  (Brown  agt.  Welch,  5 
Hun,  582.) 

11.  Held,  further,  that  it  was  compe- 
tent for  the  plaintiff  to  show  that 
prior  to  the  filing  of  the  lien  the 
defendant  Welch,  the  owner  of 
the  property,  and  Daley,  Sr.,  had 
both  stated  to  him  that  Daley,  Sr., 
was  the  sole  contractor.    (Id.) 

12.  Chapter  489  of  1873  gives  a  lien 
to  persons    furnishing   materials 
used  in  the  erection  of  a  building, 
whenever  the  owner  of  the  land 
consents  to  the  erection  of  the 
building  upon  it  ;  and  such  con- 
sent may  be  proved  by  acts  and 
declarations,  as  well  as  by  direct 
evidence.     It  is  not  necesary  that 
the  acts  of  the  lienor  should  have 
been  in  any  way  induced  by  the 
consent  of  the  owner  of  the  land. 
(Nettis  agt.  Bellinger,  6  Hun,  560.) 

13.  Under  the  mechanics'  lien  law, 
chapter  489    of    1873,  it   is  not 
necessary  that  every  person  fur- 
nishing materials  or  labor  to  a 
contractor  should  obtain  the  con- 
sent of  the  owner  of  the  building 
to  do  so.     It  is   enough  if  the 
owner,   knowing   that    labor    or 
materials  are  being  furnished  to 
the  contractor,  does  not  object  to 
it.    In  such  case  he  will  be  deemed 
to  consent  to  it,  and  that  is  all  that 
the  legislature  requires..   (Wheeler 
agt.  Scofold,  6  Hun,  655.) 

14.  If  he  is  not  satisfied  that  a  par- 
ticular   person    should    perform 
labor   or    provide    materials,   for 
any  reason,   he  can  object  to  it, 
and   thus    prevent    such    person 
from  ever  getting  a  lien  on  his 
property.     (Id.) 

MISTAKE. 

1.  Where,    upon     an     attachment 
issued  against  one  member  of  a 


copartnership,  to  collect  a  firm 
debt,  a  bank  balance  of  the  firm 
is  levied  upon,  by  service  of  a  cer- 
tified copy  of  the  attachment,  and 
is  voluntarily  paid  over  to  the 
sheriff,  the  bank  is  chargeable  with 
notice  of  the  contents  of  the  at- 
tachment, and  cannot  recover  back 
the  amount  paid  as  for  moneys 
paid  by  mistake.  (Duncan  agt. 
Berlin,  60  N.  Y.,  151.) 

2.  Where  one  knowing  what  lands 
were  intended   to    be    conveyed 
purchases,  and,  through  a  similar 
mistake,   receives   a    conveyance 
from  the  grantee  containing  the 
same    description,  and    claiming 
thereunder    brings  ejectment    to 
recover  possession  of  lands  not 
intended  to  be  conveyed  but  in- 
cluded by  the  mistake  in  the  de- 
scription, he  may  be  made  party  to 
an  action  for  the  reformation  of  the 
deeds,    and     may    be    restrained 
therein  from  prosecuting  the  eject- 
ment suit.    (Bu-sh  agt.  Hicks,  60  N. 
F.,298.) 

3.  In  an  action  of  ejectment  defend- 
ant can  set  up  as  a  defense,  that 
the  land  in  question  was  intended 
to  be  conveyed  to  him  by  a  deed 
from  plaintiff,  but  by  a  mistake  in 
the  description  was  not  included, 
A  reformation  of  the  deed  is  not 
necessary,    but    the    same    facts 
which     will     entitle     defendant 
thereto  will  establish  his  equitable 
right  to  possession,  and  constitute 
a  defense  as  effectual  as  the  legal 
title  (Code,  sec.  150).     (Hoppcugh 
agt.  Struble,  60  N.  Y.,  430.) 

4.  But  while  availing  himself  of  such 
equitable  defense,  defendant  can- 
not insist  upon    strict  technical 
rules.    He  is  not  entitled  to  the 
benefit  of  the  correction  of  a  mis- 
take in  the  description    against 
him,  without  allowing  to  plaintiff 
a  similar  benefit  if  there  be  also 
a  mistake  to  his  disadvantage.  (Id.) 

MISTRIAL. 

When  party,  who  consents  to  direc- 
tion of  verdict  by  court,  subject 
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to  opinion  of  general  term,  cannot 
insist  that  there  has  been  a  mis- 
trial. (See  Byrnes  agt.  City  of 
Cohoes,  5  Hun,  602.) 


MORTGAGE  FORECLOSURE. 

1.  The  defendant,  on  the  day  of  sale 
of  mortgaged  premises,  served  on 
the  referee  an  order  appointing  a 
day  for  the  hearing  of  a  motion 
which  defendant  desired  to  make, 
and  also  staying  proceedings,  &c. 

Held,  that  the  intent  of  the  or- 
der was  to  stay  the  sale,  and  not 
to  prevent  the  adjournment  of  a 
sale,  and  that  the  adjournment 
made  by  the  referee  was  regular, 
and  was  a  satisfactory  compliance 
with  the  order.  (Stearns  agt.  Welsh, 
ante,  186.) 

2.  A  subsequent  purchaser  from  the 
original  grantee  of  an  undivided 
portion  of  the  premises,  not  hav- 
ing assumed  payment  of  any  por- 
tion of  the  mortgage  given  by  the 
grantee,  cannot  compel  the  mort- 
gagee, whose  mortgage  covers  the 
whole  premises,  to  sell  them  on 
foreclosure  of  the  mortgage,  in  the 
inverse  order  of  alienation.    (Cash- 
man  agt.  Martin,  ante,  337.) 

8.  This  rule  has  no  application  to  a 
mere  undivided  interest  in  the 
premises,  and  will  not  be  applied 
where  the  court  can  see  that  its 
enforcement  might  prejudice  the 
mortgagee  in  the  collection  of  his 
debt.  The  mortgagee's  equity  is 
superior  to  that  of  the  purchaser. 
(Id.-) 


MOTION. 

1.  In  making  a  motion  to  set  aside  a 
verdict  on  the  ground  of  improper 
detention  of  the  jury  by  the  court, 
after  they  had  retired  to  deliberate 
upon  their  verdict,  it  is  commend- 
able in  counsel  to  make  the  motion 
before  the  same  judge  who  tried 
the  cause  The  affidavits  of  the 


jurors  upon  such  a  motion  cannot 
be  used.  (Erwin  agt.  Hamilton, 
ante,  32.) 

2.  A  motion  once  denied  cannot  be 
renewed  as  a  matter  of  right, 
except  upon  a  different  state  of 
facts  arising  subsequent  to  the  de- 
cision of  the  former  motion. 
(Bank  of  Havana  agt.  Moore,  5 
Hun,  624.) 

Motions  in  arrest  of  judgment  are 
sustained  because  of  defects  in 
the  record,  and  not  because  of 
defects  in  the  evidence.  (Jacob- 
owsky  agt.  People,  6  Hun,  524.) 

Costs  of  —  when  imposed  on  attor- 
ney. (See  Eisner  agt.  Hamil,  6 
Hun,  234.) 

For  new  trial  —  necessary  before 
appeal  lies  to  the  general  term 
from  a  judgment  of  the  county 
court  in  an  action  originating  in 
a  justice's  court.  (See  Tollman 
agt.  American  Express  Co.,  6  Hun, 
377.) 


MOTIONS  AND  ORDERS. 

1.  A  motion  for  reargument    will 
not  be  entertained,  unless  founded 
on  papers  clearly  showing  either 
that  some  question  decisive  of  the 
case  and  duly  submitted  by  coun- 
sel, has  been  overlooked  by  the 
court,  or  that  the  decision  is  in 
conflict  with  an  express  statute 
or  a    controlling    decision    over- 
looked by  the  court,  or  to  which 
its     attention    was    not    drawn, 
through  the  neglect  or  inadver- 
tence of  counsel.    (M.  Nat.   Bk. 
agt.  Nat.  C.  Bk.,  59  N.  T.,  67.) 

2.  Where   compulsory  proceedings 
have  been    instituted  under    the 
provisions  of  the  Revised  Statutes 
(2  R.  S.,<L62,et  seq.),for  the  dis- 
solution of  an  insolvent  corpora- 
tion,  and  the  distribution  of  its 
assets  among   its    creditors,   and 
a   receiver   has   been   appointed 
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therein,  the  right  of  any  person 
claiming  to  be  a  creditor  of  the 
corporation  to  share  in  the  dis- 
tribution of  its  effects,  in  the 
hands  of  the  receiver,  is  to  be 
determined  upon  application  to 
the  court  in  such  action  or  pro- 
ceedings, and  in  the  district  in 
which  the  receiver  was  appointed. 
(Rinn  agt.  A.  F.  Ins.  Co.,  59  N.  F., 
143.) 

3.  Accordingly   lield,  where    under 
the  said  statutory  provisions,  an 
action     had     been     commenced 
against  defendant,  and  a  receiver 
appointed  in  the  first  district,  and 
plaintiff,  having  recovered  a  judg- 
ment in  the  seventh  district,  moved 
therein,  at  a  special  term  in  said 
district,  to  compel  the  receiver  to 
pay  it  or  its  proper  proportion  out 
of  the  assets  in  his  hands,  that  an 
order  granting  the  application  was 
error.     (Id.) 

4.  The  summons  in  an  action  forms 
no  part  of  the  pleadings  and  cannot 
be  resorted  to,  to  aid  in  the  inter- 
pretation   thereof.    If   the    com- 
plaint does  not  follow  the  sum- 
mons, the  remedy  of  the  party  is 
by  motion.      (Graves  agt.    Waite, 
59  2f.  T.   156.) 

5.  The   rule   that    a   party  cannot 
appeal  from  one  judge  to  another 
of     co-ordinate     jurisdiction    by 
motion  for  relief  from  an  order 
or  judgment  against  him,  does  not 
apply  where  the  court  was  with- 
out jurisdiction  and  the  order  or 
judgment  void.     He  is  not  bound 
to  appeal  from  a  void  order  or 
judgment,  but  may  resist  it  and 
assert  its  invalidity  at  all  times 
(GROVER  and  FOLGER,  JJ.,  dis- 
senting).   (Kamp  agt.  Kamp,  59  N. 
Y.,  212.) 

6.  Upon  motion  for  leave  to  make 
a  supplemental  answer  under  sec- 

•  tion  177  of  the  Code,  the  court 
has  the  same  discretion  as  a  court 
under  the  former  practice  had 
upon  a  motion  to  strike  a  plea, 
puis  darrien,  from  the  file  of  the 


court.    (Holyoke  agt.  Adams,  59  N. 
F.,233.) 

7.  The  court  must  grant  leave  unless 
the  facts  disclosed  show  a  case 
calling  for  the  exercise  of  this  dis- 
cretion.    (Id.) 

8.  Leave  may  be  denied,  although 
the  defense  sought  to  be  interposed 
be    strictly  legal    where,  in    the' 
judgment  of  the  court,  laches  or 
fraud  is  shown,  or  it  appears  that 
injustice  will  be  wrought  by  allow- 
ing such  defense.     (Id.) 

9.  Where   the    facts    disclosed    are 
sufficient  to  call  into  exercise  the 
discretionary  power  of  the  court, 
its  determination    cannot  be  re- 
viewed here.     (Id.) 

10.  In  an  action  wherein  an  attach- 
ment had  been  issued  and  levied 
upon     property    of    defendants, 
which  had  been  released  by  the 
giving  i  of  an    undertaking    with 
sureties,    defendants   moved   for 
leave  to  file  a  supplemental  answer 
setting  up  their  discharge  in  bank- 
ruptcy in  proceedings  commenced 
more  than  four  months  after  such 
levy  and  release.     Held,  that   a 
strong  case  of  injustice  in  allowing 
the  defense  was  shown,  as  if  re- 
ceived it  might  deprive  plaintiffof 
a  proper  advantage  lawfully  ob- 
tained ;  and  that  an  order  denying 
the   application   was  not  review- 
able.     (Id.) 

11.  Where    material    questions    of 
fact  arise,  in  reference  to  which 
the  evidence  is  conflicting,  a  party 
seeking  relief  should  be  left  to  an 
action,   providing  it  can  be   ob- 
tained in  that  form,  rather  than  to 
determine  the  question  upon  mo- 
tion and  upon  ex  parte  affidavits. 
Hitt  agt.  Hermans,  59  N.  T.,  396.) 

12.  Under  the  act  of  1854  (sec.  5,  chap. 
282,  Laws  of  1854)  amending  the 
general    railroad    act  (chap.  140, 
Laws  of  1850),  the  supreme  court 
has  power  to  make  an  order,  or  to 
issue  process  to  put  a  railroad  corn- 
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pany  into  possession  of  lands  ac- 
quired by  proceedings  under  the 
general  act.  (In  re  N.  T.  O.  & 
H.  R.  R.  R.  Co.,  60  N.  Y.,  116.) 

13.  An  order  of  confirmation  of  the 
report  of  the    commissioners  of 
appraisal  is  not  repugnant  to  the 
constitutional  provision  prohibit- 
ing the  taking  of  private  property 
for  public  use  without  jus.t  com- 
pensation (Const.,  art.  1,  sec.  6),  be- 
cause   instead    of    directing    the 
compensation  for  the  land  to  be 
paid  to  the  party  claiming  to  be 
the  owner,  it  directs  the  deposit 
thereof  in  bank,   subject   to  the 
order  of  the  court.     The  money, 
when  deposited,  becomes,  in  law, 
the  property  of  the  party  entitled 
to  it,  and  the  intervention  of  the 
court  may  be  necessary  for  the 
settlement  of  conflicting  claims  or 
for  the  adjustment  of  liens.    (Id.) 

14.  Whether  the  order  directs  the 
money  to  be  drawn  out  on  an  ex 
parte  application,  or  upon  motion, 
does  not  affect  its  validity.  (Id.) 


MUNICIPAL    CORPORATIONS. 

1.  The  city  of  Buffalo  is  empowered 
by  its  charter  (sec.  1,  tit.  8)  "to 
take  lands  for  public  buildings,  for 
parks,   public    grounds,    squares, 
streets,  alleys,  fountains,    canals, 
slips  and  other  public  waters;  and 
for  any  other  corporate  purpose 
or  object."    This  power  as  to  the 
lands  to  be  taken  is  without  limit- 
ation.    It  is,  in  terms,  sufficiently 
comprehensive    to  embrace    any 
and  all  lands  within  the  city.   (Mat- 
ter of  Main  &  Hamburgh  St.  Canal, 
ante,  70.) 

2.  It  is  well  settled  that  the  legisla- 
ture, in  the  exercise  of  the  right 
of  eminent  domain,  may  appro- 
priate or  authorize  the  appropria- 
tion,   upon    payment   of    a    full 
equivalent,  of  any  lands,  property 
or  rights,  although  they  may  have 
been  already  taken  and  are  held 
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for  another  public  use  of  a  differ- 
ent nature.    (Id.) 

8.  The  charter  of  the  city  of  Buffalo 
does  not  grant  the  power,  in  ex- 
press terms,  to  take  the  lands  of  a 
railroad  company  or  any  other 
property  already  appropriated  to 
public  use.  (Id.) 

4.  But  in  laying  out,  constructing  or 
improving  a  street,  canal  or  sewer, 
or  laying  down  gas  or  water  pipes, 
or  for  any  other  corporate  pur- 
pose, the  city  finds  it  necessary  to 
enter  upon  and  take  some  part  of 
the  land  or  property  of  a  railroad 
company,  it  is  by  necessary  impli- 
cation clothed  with  the  requisite 
power  to  accomplish  the  purpose. 
(Id.) 


NEGLIGENCE. 

1.  Gonzales,  the  deceased,  resided  at 
West  Mount  Vernon,  N.  Y.,  on 
the   west    side  of   New  York  & 
Harlem  Railroad  track.     He  took 
passage  on  said  railroad  cars  at 
New  York,  for  his  home,  and  ar- 
rived there  in  the  afternoon  of  the 
same  day.    The  train,  in  which  he 
took   passage,  going  north,  runs 
on  the  easterly  track  of  the  road; 
there  are  other  tracks  laying  west 
of  it.     Gonzales,  as  the  train  stop- 
ped, instead  of  getting  out  on  the 
east  side  and  avoiding  any  other 
track,  chose  to  get  out  on  the  west 
side,  and,  before  getting  across  the 
track,  was  hit  by  a  down  express 
train,  going  at  full  speed  and  mak- 
ing a  great  noise,  and  killed.    (Gon- 
zales agt.  N.  Y.  &  Harlem  R.  R.  Co., 
ante,  126.) 

2.  The  evidence  disclosed  that  Gon- 
zales' vision  was  imperfect,  but 
that  he  could  see  from  ninety  to 
one  hundred  feet ;    his  hearing, 
however,  was  perfect.     A  witness 
testified  that  he  stood  on  the  plat- 
form of  a  smoking  car  next  to  the 
one  at  which  Gonzales  got  out, 
and,  as  the  latter  was    stepping 


594 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


down,  the  witness  remarked  that 
that  was  a  dangerous  place  to  get 
off.  (Id.) 

3.  Assuming,  as  the  court  did,  that 
there  was  negligence  on  the  part 
of  the  defendant,  the  negligence 
of  the  deceased  was  so  palpable 
that  the  defendant  was  entitled  to 
the  direction  of  a  verdict.  (Id.) 

NEW  TRIAL. 

1.  When  the  alleged  new  evidence 
is  of  the  same  character  as  that 
offered  upon  the  former  trial  it  is 
cumulative ;  but  when  it  tends  to 
prove  a  new  fact  bearing  upon  the 
issue  made  by  the  pleadings  it  is 
not.    It  must,  of  course,  be  im- 
portant in  its  bearing  upon  the 
question  in  dispute,  otherwise  the 
new  trial  should  not  be  granted. 
(Cole  agt.  Cole,  ante,  59.) 

2.  It  must  also  appear  that  by  no 
diligence  which  could  be  required 
of  a  party  could  the  new  evidence 
have  been  discovered  previous  to 
the  former  trial.    (Id.) 

3.  If  it  appears  that  the  proposed 
evidence  is  of  a  highly  important 
character  and  bears  directly  upon 
the  very  issue  in  the  cause,  not- 
withstanding a  new  trial  will  not 
be  granted  if  such  evidence  is  to 
be  given  by  a  witness  not  entitled 
to  credit,  or  is  not  so  supported  by 
other  facts  and  circumstances  as 
would  justify  a  jury  in  believing 
the  story  of  the  principal  depo- 
nent. 

Held,  that  no  rale  of  law  and  no 
principle  of  judicial  fairness  would 
justify  the  court  in  overturning  a 
verdict  fully  sustained  by  credible 
testimony  in  order  to  submit  to 
another  jury  the  question  whether 
they  would  not  believe  what  must, 
on  a  trial,  be  the  unsustained  evi- 
dence of  a  professional  forger  of 
over  twenty  years'  standing,  than 
that  of  reputable  witnesses.  (Id.) 

4.  Where  a  person  having  been  in 
state's  prison  for  a  crime  has  been 


restored  to  his  rights  as  a  citizen 
in  this  state  by  the  act  of  the  chief 
executive  thereof,  his  conviction 
in  another  state  would  not,  proba- 
bly, render  his  evidence  here  inad- 
missible. (Id.) 

5.  Section  265  of  the  Code,  requiring 
a  motion  for  a  new  trial  upon  a 
case  and  exceptions  before  judg- 
ment, to  be  first  made  at  the  special 
term,  contemplates  a  real,  and  not 
a  mere  formal  review  of  such  case 
and  exceptions  at  the  special  term. 
The  denial  of  such  a  motion  at 
special  term,  pro  forma,  in  order 
to  allow  an  appeal  to  be  taken,  is 
error.     (Cook  agt.  Allen,  5  Hun, 
561.) 

6.  Where  the  court  grants  a  new 
trial  on  the  ground  that  the  ver- 
dict is  against  the  evidence,  it  can 
only  be  ordered  on  the  payment 
of   costs.      (Bailey   agt.    Park,  5 
Hun,  41.) 

7.  In  this  case,  the  death  of  defend- 
ant having  made  incompetent  the 
only  evidence  plaintiff  had  to  es- 
tablish his  case,  the  proper  judg- 
ment was  ordered  by  the  general 
term,  instead  of  a  new  trial  being 
ordered.   (Baiter  agt.  Lever,  5  Hun, 
114.) 

General  term  has  power  to  pass  upon 
weight  of  conflicting  evidence  on 
trial  at  special  term,  and  to  grant 
new  trial  if  result  is  not  in  accord- 
ance with  the  truth.  (See  Parsons 
agt.  Brown,  5  Hun,  112.) 

When  decree  for  maintenance 
should  be  reviewed  by  motion  for, 
instead  of  by  appeal.  (See  Douglas 
agt.  Douglas,  5  Hun,  140.) 

When  not  granted  for  improper  ad- 
mission of  evidence.  (See  Bennett 
agt.  Austin,  5  Hun,  536.) 

When  a  new  trial  granted  because 
of  the  admission  of  incompetent 
evidence,  although  the  evidence, 
after  rejecting  that  found  to  be 
incompetent,  is  sufficient  to  sus- 
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tain  the  judgment.     (See  Howell 
agt.  Van  Siclen,  6  Nun,  115.) 

Motion  for,  necessary  before  appeal 
lies  to  the  general  term  from  a 
judgment  of  the  county  court 
in  an  action  originating  in  a  jus- 
tice's court.  (See  Tollman  agt. 
American  Express  Co.,  6  Hun,  877.) 

8.  Where  in  an  action  tried  by  a 
jury  a  motion  is  made  for  a  new 
trial    on    a  case,   or  the    judge's 
minutes,    and    from    the     order 
thereon  an  appeal  is  taken  to  the 
general    term,    so   that  the  ques- 
tions of  fact  are  there  presented, 
as  well  as  questions  of    law,  if 
there  is  any  conflict  in  the  evi- 
dence, an    order    of  the  general 
term  granting  a  new  trial  will  not 
be  reviewed  here,  unless  it  states 
that  the  motion  for  a  new  trial  on 
the  evidence  was  denied,  and  thus 
shows  on  the  record  that  it  was 
granted  on  the  exceptions  only. 
(Courtney  agt.  Baker,  60  N.  Y.,  1.) 

9.  It  seems,  that  where  a  motion  for 
a  new  trial  is  made  on  the  minutes, 
at  a  term  subsequent  to   that   at 
which  the  trial  was  had,  the  court 
has  jurisdiction,  and  only  a  ques- 
tion   of  regularity   is   presented. 
(Id.} 

10.  If  both  parties  proceed  to  argu- 
ment    on    the    minutes    without 
making  and  settling  a  case,  and  no 
objection  is  made  on  that  ground, 
the     question     of    regularity    is 
waived.     (Id.) 


NEWS. 

1.  News  is  property.  Its  transmis- 
sion to  subscribers  over  telegraphic 
printing  instruments  is  not  a  gen- 
eral publication.  (Kiernan  agt. 
Manhattan  Quotation  Telegraph  Co., 
ante,  194.) 

NE  EXEAT. 

1.  The  plaintiff  and  defendant  were 
appointed,  and  duly  qualified  as 


executors  of  J.  H.  Akin,  deceased, 
to  whom  the  defendant  was,  at 
the  time  of  his  death,  indebted 
for  goods  sold  and  money  bor- 
rowed. Subsequently  the  defend- 
ant was  removed  by  the  surrogate, 
and  this  action  was  brought  by 
the  plaintiff  to  recover  the  amount 
due  to  the  estate.  Held,  that  the 
action  was  not  one  in  which  a 
writ  of  ne  exeat  could  be  issued. 
(Brownell  agt.  Aiken,  6  Hun,  378.) 


NONSUIT. 

1.  The  test,  whether  or  not  a  non- 
suit should  be  granted,  is,  whether 
the  evidence,  viewed  in  the  most 
favorable  light,  would  have  war- 
ranted the  jury  in  finding  a  verdict 
in  favor  of   the  plaintiff.     If  it 
would,   then  the  nonsuit  should 
not  be  granted.     If  not,  it  should 
be  granted.     (Thompson  agt.  Lum- 
ley,  ante,  105.) 

2.  In  an  action  for  malicious  prose- 
cution, the  burden  of  proof,  show- 
ing a  want  of  probable  cause  for 
the    prosecution,    rests  with    the 
plaintiff.    (Id.) 

3.  Where  the  facts  and  circumstances 
are  uncontradicted,   the  question 
whether  they  amount  to  probable 
cause  is  one  of  law,  which  it  is  the 
duty  of  the  court  to  determine. 
Bnt,  if  the  facts  are  contradicted; 
or  if    inferences    or    deductions, 
either  way,  may  be  drawn  from  the 
evidence;  or  if  the  degree  of  credit 
which  is  to  be  given  to  the  wit- 
nesses is    to  be  determined,  the 
question  should  be  submitted  to  the 
jury,  with  proper  instructions  from 
the  court,  as  to  the  law,  with  refer- 
ence to  the  facts  which  they  may- 
be authorized  to  find  from  the  evi- 
dence.    (Id.) 

4.  It  is  incumbent  on  the  plaintiff, 
in  an  action  of  this  nature,  to  es- 
tablish malice.    In  general,  malice 
may  be  implied  or  inferred  from 
the  want  of  probable  cause ;  but, 
where  the  evidence,  tending  to  es- 
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tablish  the  want  of  probable  cause 
will  not  justify  the  jury  in  making 
such  an  inference,  it  must  be 
proved  by  direct  evidence.  (Id.) 


NOTICE. 

1.  Where  a  decree  in  a  partition  suit 
awards  costs,  a  notice  of  judgment 
served  prior  to  the  taxation  and 
entry  of  the  costs  does  not  limit 
the  time  for  appeal.   (Thurberagt. 
Chambers,  60  N.  Y.,  29.) 

2.  One  who  enters  upon  lands  by 
permission  of  the  owner,  without 
any  term  being  prescribed  or  rent 
reserved,  is  a  tenant  at  will,  and  as 
such  is  entitled  to  the  one  month's 
notice  to  quit  prescribed  by  the 
statute  (1  R  8.,  745,  sec.  7),  for  the 
termination    of  such  a  tenancy. 
(Larned  agt.   Hudson,  60  N.    Y., 
102.) 

3.  In  an  action  of  ejectment  defend- 
ant testified,  in  substance,  that  he 
entered  under  an  agreement  with 
the  then  owner,  that  he  might  move 
a  building  upon  the  land  and  oc- 
cupy it  such  time  as  he  wished,  or 
until  he  should  purchase  or  build 
a  house  of    his  own,    and    then 
should  leave  the  building  for  the 
use  of  the  lot.     No  notice  to  quit 
was  served.     The  court  directed  a 
verdict  for  plaintiff.     Held,  error; 
that  if  the  agreement  was  as  thus 
testified  to,  defendant  was  a  tenant 
at  will  and  entitled  to  notice.    (Id.) 

4.  Notice  of  an  order  given  before 
the  entry  thereof,  is  ineffectual  to 
limit  the  time  for  appeal    (Code, 
sec.  327).     No  appeal  can  be  taken 
until  such  entry,  as  notice  of  ap- 
peal must  be  served  upon  the  clerk 
with  whom  it  is  entered,  and  the 
party  desiring  to  limit  the  time  for 
appeal  should  notify  the  opposite 
party  with  what  clerk  it  is  entered. 
(In  re  N.   Y.  V.  &  H.  R,  E.  R. 
Co.,  112.) 


OFFER  OF  JUDGMENT. 

1.  An  issue  of  fact  having  been 
joined  in  this  action,  and  the  case 
duly  noticed  for  trial  for  a  circuit 
commencing  June  fourteenth,  the 
defendant,  on  the  ninth  of  June, 
served  upon  plaintiff's  attorney 
an  offer  of  judgment  and  a  notice 
of  withdrawal  of  answer.  On 
the  fifteenth  of  June  plaintiff  took 
an  inquest  and  entered  judgment 
for  the  amount  claimed,  with 
costs.  Held  (1),  that  the  notice 
served  by  defendant  must  be 
treated  as  equivalent  to  an  offer 
of  judgment  under  section  385  of 
the  Code;  (2),  that  as  the  ten  days 
within  which  the  Code  required 
the  plaintiff  to  accept  or  reject 
the  offer  had  not  elapsed  when  the 
action  was  tried,  the  plaintiff  was 
entitled  to  the  fee  allowed  for  the 
trial  of  an  issue  of  fact.  (Hawley 
agt.  Davis,  5  Hun,  642.) 


OFFICE. 

Appointment  to,  need  not  be  in 
writing  —  commissioners  of  excise 
may  be  appointed  by  parol.  (See 
People  ex  rel.  Babcock  agt.  Murray, 
5  Hun,  42.) 


OFFICE  AND  OFFICER. 

1.  It  seems,  that  the  removal  from 
office  of  a  public  officer  holding 
by  appointment  and  subject  to  re- 
moval by  the  appointing  power,  is 
complete  so  far  as  his  rights  are 
concerned  by  the  appointment  of 
a  successor,  without  the  formal 
service  upon  him  of  a  supersedeas 
or  notice  of  removal.  (Hottey  agt. 
Mayor,  59  N.  Y.,  166.) 


OFFICER  DE  FACTO. 

1.  While'  it  is  perfectly  well  settled 
that  the  acts  of  an  officer  de  facto 
are  valid  as  to  third  persons,  it  is 
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equally  well  settled  that  where 
one  claims  by  action  an  office  or 
its  incidents,  he  can  only  recover 
upon  proof  of  title.  Where  one 
seeks  to  establish,  by  quo  war- 
ranto,  his  title  to  the  office  of 
clerk  of  one  of  the  district  courts 
of  the  city  of  New  York  by  virtue 
of  an  appointment  from  the  jus- 
tice thereof,  he  must  prove  that 
the  person  by  whom  the  appoint- 
ment was  made  was  lawfully  en- 
titled to  the  office  of  said  justice. 
The  fact  that  it  was  made  by  one 
who  claimed  to  be,  and  was  then 
acting  as  such  justice,  but  who 
has  subsequently  been  ousted 
therefrom,  is  not  sufficient.  In 
such  an  action  the  judgment  in 
the  action  in  which  the  person 
by  whom  the  relator  was  ap- 
pointed was  ousted,  is  admissible 
in  evidence.  It  cannot  be  regarded 
as  res  inter  olios  acta.  (People  ex 
rel.  Steinertagt.  Anthony,  6  Hun, 
143.) 

OFFICERS. 

Clerks  of  district  courts  in  New 
York  city,  not  local  officers  within 
meaning  of  section  97,  chapter 
335,  1873.  (See  Whitmore  agt. 
Mayor,  5  Hun,  195.) 


ORDER. 

1.  Where,  after  an  order  has  been 
made  denying  a  motion,  leave  to 
renew  the  motion  upon  additional 
facts  is  granted,  the  first  order  is 
no  longer  appealable.  The  order 
made  upon  the  renewed  motion  is 
to  be  treated  as  the  final  order  of 
the  court,  and  is  alone  appealable. 
(Bobbins  agt.  Ferris,  5  Hun,  286.) 

Directing  compromise  of  claims  by 
assignees  for  creditors  —  when 
does  not  protect  assignee  in  mak- 
ing compromise  —  notice  of  appli- 
cation for.  (See  Anonymous  agt. 
Gelpcke,  5  Hun,  245.) 

Striking  out  answer  —  appeal  from, 
does  not  lie  after  entry  of  judg- 


ment upon.  (See  Parker  &et.Warlh, 
5  Hun,  417.) 

Made  in  one  district  staying  pro- 
ceedings in  an  action  in  another 
—  effect  of  —  when  not  vacated. 
(See  National  Bank  of  Fort  Edward 
agt.  Goodwin,  6  Hun,  481.) 


ORDER  OF  ARREST. 

1.  Where  the  papers  upon  which  an 
order  of  arrest  is  granted  are  per- 
fect, the  fact  that  the  copies 
which  are  served  upon  the  defend- 
ant are  defective,  is  not  a  ground 
for  setting  aside  the  order.  (Sank 
of  Havana  agt  Moore,  5  Hun,  624.) 

Defendants  in  action  to  recover 
damages  caused  by  conspiracy  to 
obtain  title  to  real  estate,  may  be 
held  to  bail .  (See  Bruce  agt.  Kelly, 
5  Hun,  229.) 


OYER  AND  TERMINER. 

1.  Where  a  special  term  of  the  court 
of  oyer  and  terminer  is  appointed 
by  the  governor,  in  pursuance  of 
section  14,  chapter  408  of  1870, 
the  names  of  the  jurors  must  be 
drawn  fourteen  days  before  the 
holding  of  the  court,  and  a  chal- 
lenge to  the  array  for  a  failure  to 
do  so,  is  proper,  and  should  be 
sustained.  (Powell  agt.  People,  5 
Hun,  169.) 

The  sheriff,  in  his  choice  of  persons 
to  attend  upon  the  court  of  oyer 
and  terminer,  is  not  confined  to 
constables  and  marshals,  but  may 
summon  any  competent  and  re- 
liable person  to  act  as  attendant 
for  the  time  being.  (Day  agt. 
Mayor,  6  Hun,  92.) 

Indictment  removed  from  general 
sessions  to  —  when  objection  to 
removal  waived.  (See  Thompson 
agt.  People,  6  Hun,  135.) 
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Transfer  of  cases  from  general  ses- 
sions. (See  Dolan  agt.  People,  6 
Hun,  493.) 

PARTIES. 

See  DEMURRER  TO  COMPLAINT. 
Earle  agt.  Scott,  ante,  506. 

1.  A  subpoena  duces  tecum  may  be  re- 
sorted to  on  the  examination  of  any 
person  as  a  witness,  whether  a  party 
or  not,  and  whether  he  be  examined 
at  the  trial,  or  previously.     (Smith 
agt.  McDonald,  ante,  519.) 

2.  But  a  subpoena  duces  tecum  may  not 
be  used  as  a  means  of  obtaining  a 
discovery,  and  the  party  calling  for 
the  production  of  books  and  papers 
on  the  preliminary  examination  of 
a  party,  or  other  witness,  before 
trial,  will  be  required  to  pursue  the 
examination  with  respect  to  their 
contents,  in  the  same  manner  and 
subject  to  the  same  rules  as  if  the 
trial  were  actually  proceeding  in 
court.     (Id.) 

8.  There  is  no  discrepancy  between 
sections  390  and  391  of  the  Code, 
providing  for  the  examination  of  a 
defendant  as  a  witness  before  trial, 
and  section  388,  under  which,  in 
certain  cases,  an  inspection  and 
copy  of  books  and  papers  may  be 
obtained.  (Id.) 

4.  All  the  parties  entitled  to  shares 
in  one  debt  are  properly  joined  as 
parties    plaintiff     in    an    action 
brought  for  its  recovery.     (Brett 
agt.  First   Universalist  Society,   5 
Hun,U9.) 

5.  Money  fraudulently  taken  from 
the    county  of   New    York,  the 
claim  for  the  recovery  of  which 
has  been  by  legislative  enactment 
vested  in  the  city  of  New  York, 
may  be  recovered  in  an  action 
brought  by  The  People,  pursuant 
to  chapter  49  of  the  law  of  1875. 
(People  agt.  Tweed,  5  Hun,  382.) 

6.  It  appeared  that  the  defendant 
and  other  persons  had  confeder- 


ated together  to  fraudulently 
obtain  and  divide  among  them- 
selves a  large  amount  of  public 
moneys.  Held,  that  the  law  im- 
posed upon  the  defendant,  indi- 
vidually, a  liability  coextensive 
with  the  money  wrongfully  ab- 
stracted, although  a  portion  of  it 
may  have  been  received  by  other 
persons  acting  with  him.  In  such 
case  each  wrong-doer  may  be  pro- 
ceeded against  by  seizure  of  his 
property  and  arrest  of  his  person, 
until  actual  satisfaction  of  the  de- 
mand is  secured,  or  a  joint  action 
may  be  brought  against  all.  (Id.) 

7.  Where,  upon  the  trial  of  an  action 
brought  by  two  plaintiffs  to  re- 
cover for  the  conversion  of  a  team 
of  oxen,  it  appeared  that  each  of 
the  plaintiffs  owned  one  of  the 
oxen,  held,  that  a  motion  for  a  non- 
suit of  both  of  the  plaintiffs,  on 
the  ground  that  they  had  brought 
a  joint  action  and  shown  a  several 
interest,  was  properly  denied. 
(Fuller  agt  Fuller,  5  Hun,  595.) 

When  city  may  be  made  a  party  in 
action  to  restrain  illegal  acts  of 
municipal  officers,  when  officers 
do  not  constitute  body  corporate. 
(See  Lutes  agt.  Briggs,  5  Hun,  67.) 

Corporation  —  action  by,  to  recover 
funds  of,  paid  by  directors  in  set- 
tlement of  their  individual  liabili- 
ties —  when  want  of  privity  no 
defense.  (See  Erie  Railway  Co. 
agt.Vanderbilt,  5  Hun,  123.) 

When  cestui  que  trust  may  bring  ac- 
tion in  his  own  name  for  protec- 
tion of  his  interests  against  mal- 
feasance of  trustees.  (See  Weetjen 
agt.  Vibbard,  5  Hun,  265.) 

Personal  representatives  of  deceased 
defendant  in  action  on  contract 
against  defendants  jointly  liable. 
(See  Livermore  agt.  Bushnell,  5 
Hun,  285.) 

In  action  of  ejectment  for  breach  of 
condition  subsequent.  (See  Cook 
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agt.  Wardens  of  St.  Paul's  Church, 
5  Hun,  293.) 

Action  to  restrain  officer  of  corpo- 
ration from  acting  as  such  —  by 
whom  must  be  brought.  (See 
People  ex  rel.  Floyd  agt.  Gonklin, 

5  Hun,  452.) 

Who  may  bring  action  under  civil 
damage  act  —  who  may  be  joined 
as  defendants.  (See  Jackson  agt. 
Brookins,  5  Hun,  530.) 

When  agent  entitled  to  sue  in  his 
own  name  for  price  of  goods  sold. 
(See  Davis  agt.  Reynolds,  5  Hun, 
651.) 

Necessary  to  suit  for  construction 
of  will.  (See  Moore  agt.  Hegeman, 

6  Hun,  290.) 

8.  One  showing  no  other  right  than 
as  a  tax-payer,  cannot  maintain  an 
action  in  equity  against  the  official 
custodian  of  the  proceeds  of  a  tax, 
to  restrain  their  application  to  the 
purposes  for  which  the  tax  was 
raised  (CHURCH,  Oh.  J.,  and  RAP- 
ALLO,  J.,   dissenting).     (Kilbourne 
agt.  St.  John,  59  N.  Y.,  21.) 

9.  The  provisions  of  section  399  of 
the  Code,  prohibiting  a  party,  in 
certain  cases,  from  testifying  to  a 
personal  transaction  or  communi- 
cation between  him  and  a  deceased 
person,  does  not  preclude  a  party 
from  testifying  to  statements  made 
by  a  deceased  person  to  a  third 
party  ;  and  this  is  so,  although  the 
witness  participated  in  the  conver- 
sation, so  long  as  his  testimony  is 
limited  to  what  was  not  personal 
between  him   and  the  deceased ; 
nor  does  the  fact  that  the  third 
person  was  the  counsel  of  the  de- 
ceased affect  the  legality  of  the 
testimony  (CHURCH,   Oh.  J.,  and 
ALLEN,  </.,  dissenting).     (Gary  agt. 
White,  5QN.  Y.,  336.) 

10.  The  prohibition  of  said  section 
applies    only    where    the    party 
against  whom  the    testimony  is 
offered,     represents    an    interest 


which  the  deceased  had  or  claimed 
to  have  at  the  time  of  the  trans- 
action or  communication  sought 
to  be  proved  ;  it  does  not  apply  in 
favor  of  an  assignee  claiming 
under  a  transfer  made  by  the  de- 
ceased prior  to  that  time,  and 
having  then,  as  against  the  de- 
ceased, a  perfect  title  (JOHNSON, 
J. ;  GROVER,/.,  concurring).  (Id.) 


PARTITION. 

1.  It  seems,  that  adverse  claims  to 
real  property  cannot  properly  be 
determined  in  an  action  for  parti- 
tion. The  title  of  the  parties 
should  be  first  established  by  the 
proper  action  before  proceedings 
for  a  partition.  (Van  Schuyver 
agt.  Mulford,  59  N.  Y.,  426.) 


PARTY  TO  ACTION. 

A  husband  is  not  a  necessary  party 
to  an  action  to  enforce  payment 
of  a  debt  contracted  by  a  feme  sole 
in  a  business  she  was  then  carry- 
ing on,  before  marriage.  (See  Hel- 
ler agt.  Rosselle,  6  Hun,  631.) 


PAYMENT  INTO  COURT. 

1.  It  seems,  that  the  sheriff  may  still 
bring  money  collected  on  execu- 
tion into  court  with  his  writ.  The 
clerk  of  a  county  where  the  judg- 
ment roll  is  filed,  and  where  the 
execution  is  to  be  returned,  is  the 
proper  officer,  as  clerk  of  the 
court,  to  receive  the  money,  and 
payment  to  him  is  payment  into 
court.  (Nelson  agt.  Kerr,  59  N.  Y., 
224.) 


PERPETUATING  TESTIMONY. 

1.  The  perpetuation  of  the  testimony 
of  any  witness  within  this  state,  by 
any  party  to  a  suit,  is  a  matter  of 
right  in  cases  where  the  facts  re- 
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quired  by  the  statute  are  shown  to 
the  proper  court  or  officer,  and  the 
application  appears  to  be  made  in 
good  faith.  (Martin  agt.  Hicks,  6 
Hun,  238.) 

2.  The  provisions  of  the  Revised 
Statutes  relating  to  the  perpetu- 
ating of  testimony  are  still  in  force. 
The  word  "  discovery,"  as  used  in 
the  Revised  Statutes,  was  never 
applied  to  the  perpetuation  of  tes- 
timony. Powers  of  county  judge 
defined.  (Lang  agt.  Brown,  6  Hun, 
256.) 


PERSONAL  PROPERTY. 

1.  Where    personal    property,    con- 
sisting of  articles  of  furniture,  is 
in  the  possession  of  a  husband  and 
wife,  being  used  in  rooms  occu- 
pied by  them,  the  possession  is, 
presumptively,  that  of    the  hus- 
band.     This    presumption    may, 
however,  be  rebutted  by  proof  of 
conversations  between    them,   in 
which  the  husband  admitted  that 
the  property  belonged  to  his  wife, 
and  that  he  stood  silently  by  when 
she  asserted  title  thereto.   (Turner 
agt.  Brown,  6  Hun,  331.) 

2.  Delivery  must  be  made  according 
to  the  nature  of  the  subject  of  the 
gift,  and  not  according  to  the  ca- 
pability of  the  donor.    Property 
may  be  well  delivered,  when  in  a 
house  or  room,  or  in  a  desk  or 
trunk,  by  the  delivery  of  the  key, 
with  intent  to  surrender  its  pos- 
session and  control,  or  by  any  act 
amounting  to  a  surrender  to  an- 
other of  its  dominion  and  custody. 
(Id.) 


PLACE  OP  TRIAL. 

1.  The  provision  of  the  Code  (sec.  24, 
as  amended  in  1862),  authorizing 
the  adjournment  of  special  terms 
to  the  chambers  of  any  justice  of 
the  court  residing  in  the  district, 
does  not  authorize  the  transfer  of 


the  trial  of  a  local  action  to  an- 
other county,  but  was  intended 
simply  to  facilitate  the  transaction 
of  such  business  as  might  have 
been  done  in  the  county  to  which 
the  term  was  adjourned.  (Qmdd 
agt.  Bennett,^  N.  T.,  124.) 

2.  Accordingly,  held,  where  the  jus- 
tice holding  a  special  term  in  the 
county  of  W. ,  at  which  an  action 
for  the  foreclosure  of  a  mortgage 
upon  real  estate,  situate  in  that 
county,  was  upon  the  calendar, 
adjourned  the  term  to  his  cham- 
bers in  the  county  of  K.,  and  pro- 
ceeded to  try  the  action  at  the 
adjourned  term,  against  the  objec- 
tions of  defendant,  that  the  same 
was  error.     (Id.) 

3.  Also,  held,  that  the  error  was  not 
obviated  by  the  fact  that,  after 
partly  trying  the'cause,  the  justice 
adjourned  further  proceedings  in 
the  trial  to  a  special  term  there- 
after to1  be  held  in  the  county  of 
W.,  at  which  further  testimony 
was  taken,  and  judgment  given, 
but,  on  the  contrary,  this  was  ad- 
ditional error,  as  the  court  had  no 
authority,  without  their  consent, 
to  require  parties  to  go,  with  their 
witnesses, from  county  to  county. 
(Id.) 

PLEADINGS. 

Answer  denying  each  allegation  not 
admitted  —  when  puts  in  issue 
allegation  of  complaint.  (See 
Walsh  agt.  Mehrback,  5  Hun,  448. ) 

1.  An  order  striking  out  an  answer 
affects  a  substantial  right,  and  is 
appealable  to  the  general  term  and 
court    of  appeals.     (Lindon   agt. 
Beach,  6  Hun,  200.) 

2.  In  an  action  against  the  acceptor 
of  a  bill  of  exchange,  he  alleged 
that  he  accepted  the  bill  at  the 
drawer's  request,  and  on  his  agree- 
ment to  deposit  notes  with  him  to 
secure  him  against  liability,  which 
agreement  was    never    complied 
with,  and    that   the   plaintiff  re- 
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ceived  the  bill  with  notice  of  these 
facts,  and  without  giving  any  con- 
sideration thereibr.  Nerd,  that  the 
answer  could  not  be  stricken  out 
as  frivolous.  (Id.) 

3.  Evidence  showing  that  a  note  has 
been  altered  after  execution,  held, 
admissible  under  an  answer  deny- 
ing that  defendant  made  the  note 
in     the     complaint     mentioned. 
(Boomer  agt.  Kocm,  6  Hun,  645.) 

When  complaint  for  misappropria- 
tion of  money  is  on  a  contract. 
(See  Harden  agt.  Coi'belt,  6  Hun, 
522.) 

Amendment  of  on  trial,  by  changing 
action  of  ejectment  to  one  to  re- 
strain unlawful  interference  with 
adjoining  property.  (See  Vrooman 
agt.  Jackson,  6  Hun,  326.) 

4.  Where  the  gravamen  of  an  action 
is  breach  of  contract,  allegations 
of  fraud  in  the  complaint  inducing 
the  entering  into  the  contract  on 
the  part  of  the  plaintiff,  and  a  de- 
mand for  damages  resulting  there- 
from, in  addition  to  the  demand 
for  the  sum  to  which  he  is  enti- 
tled  under   the  contract,  do  not 
change  or  affect  the  nature  of  the 
action    or    the    remedy    therein. 
They  are  wholly  irrelevant;    the 
allegations  of  fraud  are  not  issua- 
ble,  and  cannot  be  tried  in  the  ac- 
tion.    (Graves  agt.  Waite,  59  N.  Y., 
156.) 

5.  The  latter  clause  of  section  283 
of  the  Code,  giving  an  execution 
against  the  person,  when  the  com- 
plaint states  facts  showing  one  or 
more  of  the  causes  of  arrest  speci- 
fied in  section  179,  applies  only  to 
that  class  of   cases  in  which  the 
facts  constituting  the  cause  of  ar- 
rest are  necessary  elements  of  tbe 
cause  of   action.     Where  the  ac- 
tion is  for  breach  of  contract,  alle- 
gations of  fraud  in  the  complaint 
do  not  authorize  such  an  execu- 
tion.    (Id.) 

6.  The  summons  in  an  action  forms 
no  part  of  the  pleadings,  and  can- 
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not  be  resorted  to,  to  aid  in  the 
interpretation  thereof.  If  the 
complaint  does  not  follow  the 
summons,  the  remedy  of  the  party 
is  by  motion.  (Id.) 

7.  Upon  motion  for  leave  to  make  a 
supplemental  answer,  uuder  sec- 
tion 177  of  the  Code,  the  court  has 
the   same    discretion   as   a  court 
under    the    former    practice  had 
upon  a  motion   to  strike  a  plea, 
puts  darrien,  from  the  files  of  the 
court.     (Holyoke  agt.  Adams,  59 
N.  F.,233.) 

8.  The  court  must  grant  leave,  unless 
the    facts    disclosed  show  a  case 
calling    for   the  exercise   of   this 
discretion.    (Id.) 

9.  Where  the  facts  disclosed  are  suf- 
ficient  to  call   into  exercise  the 
discretionary  power  of  the  court, 
its  determination   cannot  be    re- 
viewed here.    (Id.) 

10.  In  an  action  wherein  an  attach- 
ment had  been  issued  and  levied 
upon    property     of    defendants 
which  had  been  released  by  the 
giving   of  an   undertaking  with 
sureties,    defendants    moved    for 
leave  to  file  a  supplemental  an- 
swer  setting  up   their  discharge 
in  bankruptcy  iii  proceedings  com- 
menced  more  than  four  months 
after  such  levy  and  release.    Held, 
that  a  strong  case  of  injustice  in 
allowing  the  defense  was  shown, 
as  if  received  it  might    deprive 
plaintiff   of  a  proper  advantage 
lawfully  obtained  ;    and  that  an 
order  denying  the  application  was 
not  reviewable.     (Id.) 

11.  Plaintiff's  complaint  alleged,  in 
substance,  that  he  was  the  owner 
of  a  promissory  note  made  by  de- 
fendant; that,  relying  upon  cer- 
tain false  and    fraudulent  repre- 
sentations made  to  him  by  defend- 
ant (particularly  set  forth),  he  was 
induced  to  and  did  accept  from  de- 
fendant a  sum  $582.70  less  thau 
the  amount  due  upon  the  note, 
and  surrendered  up  the  same  to 


602 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


defendant,  and  was  thereby  de- 
frauded out  of  said  sum,  and  sus- 
tained damages  to  that  amount. 
Defendant's  answer  admitted  the 
allegations  of  the  complaint  as  to 
the  making  of  the  note,  the  pay- 
ment and  surrender  thereof,  but 
denied  all  the  other  allegations. 
Upon  trial  the  court  directed  a 
judgment  for  the  plaintiff,  on  the 
pleadings,  for  the  amount  unpaid 
on  the  note.  Held,  error;  that  the 
action  was  for  fraud,  not  contract, 
and  the  court  had  no  right  to  dis- 
regard the  principal  allegations  of 
the  complaint  which  characterized 
the  action,  and  were  put  in  issue 
by  the  answer  and  try  the  action 
as  one  upon  the  note.  (Barnes 
agt.  Quigley,  59  JV.  Y.,  265.) 

12.  A  sworn  complaint  may  be  re- 
garded as  an  affidavit  when  pre- 
sented with  other  affidavits  for  the 
purpose  of  procuring  an  order  of 
arrest.  (Palmer  agt.  Hussey,  59  N. 
T.,  647.) 

13.  The  provisions  of  the  Code  re- 
quiring different  causes  of  action 
joined  in  the  complaint  to  be  sepa- 
rately stated  (sec.  140),  and  the  rule 
(25)  requiring  them   to  be  sepa- 
rately numbered,  relate  simply  to 
questions  of  practice  over  which 
the  court  below  has  control;  the 
right  is  merely  formal,  not  sub- 
stantial.   (Goldberg  agt.  Utley,  60 
N.  F.,427.) 

14.  An  order,  therefore,  denying  the 
right  is  not  reviewable  here.  (Id.) 


POLICE  COURT. 

Inferior  local  court  within  meaning 
of  Constitution,  article  6,  section 
19.  (See  Village  of  Deposit  agt. 
Vail,  5  Hun,  310.) 

Power  of  justices  to  appoint  janitor 
of,  in  city  of  New  York.  (See 
Bergen  agt.  Mayor,  5  Hun,  243.) 


POSSESSION  OF  PERSONAL 
PROPERTY. 

1.  In  an  action  to  recover  the  pos- 
session of  personal  property,  al- 
though the  jury  may  find  in  favor 
of  the  defendant  for  the  greater 
portion  thereof,  yet  if  they  find  in 
favor  of  plain  tiff  for  any  part  there- 
of, the  defendant  is  not  entitled  to 
costs.    (Vowles  agt.  Murray,  ante, 
159.) 

2.  And  it  is  immaterial  whether  the 
defendant  returns  or  allows  the 
property  to  be  delivered  to  plain- 
tiffuuderjthe  provisional  writ.  (Id.) 


PRACTICE. 

1.  Exceptions  taken  to  the  rulings 
of  the  court,  upon  the  trial  of  a 
case  in  the  county  court,  will  not 
be  passed   upon    by  the  general 
term  until  the  bill  of  exceptions 
has  been  before  the  county  court. 
(See    Murray   agt.   Vanderveer,    6 
Hun,  302.) 

2.  When  the  evidence  is  legally  im- 
proper,   and  the    objection  to  it 
could  not  be  removed  if  the  atten- 
tion of  the  party  offering  it  were 
called  to  the  particular  objection, 
then  a  general  objection  is  suffi- 
cient, to  justify  a  ruling  rejecting 
it.     (Mulqueen  agt.  Duffy,  6  Hun, 
299.) 

3.  Under  section  399  of  the  Code,  a 
party  to  an  action  cannot  testify 
against  the  representatives  of  a 
deceased  person  (parties  to  the  ac- 
tion), that  he  did  not  see,  or  did 
not  have  a  personal  transaction 
with  such  deceased  person.    (Id.) 

4  When  a  defendant  may  have  been 
induced,  by  the  admission  of  im- 
proper evidence,  not  to  offer  such 
evidence  as  he  had  to  offer  in  de- 
fense, a  new  trial  will  Be  granted, 
notwithstanding  the  fact  that  the 
evidence  given,  after  rejecting 
that  found  to  be  incompetent,  is 
sufficient  to  sustain  the  judgment 
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below.    (Howett  agt.  Van  Siclen,  6 
Hun,  115.) 

5.  The  defendant's  testator,  by  his 
will,  created  a  trust  for  the  plain- 
tiff for  life,  with  remainder  over 
to  the  children  of  two  deceased 
sisters.     This  action  was  brought 
by  the  plaintiff  to  have  it  declared 
that  the  trusts  created  by  the  will 
were  void,  and  that  he  was  enti- 
tled to  an  estate  in  fee  simple,  in- 
stead of  one  for  life,  in  the  prop- 
erty devised  by  the  will.    Held, 
that  the  children  of  the  deceased 
sisters  were  necessary  parties  to 
the  action.     (Moore  agt.  Hegeman, 
6  Hun,  290.) 

6.  Where,  from  the  allegations  con- 
tained in  the  complaint,  the  court 
decides  the  action  to  be  one  of 
ejectment,  the  plaintiff  cannot  be 
allowed  to  amend  his  complaint 
upon    the   trial,  and  proceed  as 
though  the  action  were  brought  to 
restrain  an  unlawful  interference 
with  his  rights  as  owner  of  the 
adjacent  lot.     What  allegation  in 
the   complaint   will    render    the 
action  one  of  ejectment  consider- 
ed.     (Vrooman   agt.    Jackson,    6 
Hun,  326.) 

7.  The  service  of  a  summons  upon  a 
non-resident,  while  attending  as  a 
witness,  in  good  faith,  the  trial  of 
an  action  in  one  of  the  courts  of 
this  state,  is  irregular,  and  will  be 
set  aside.    (Person  agt.  Pardee,  6 
Hun,  477.) 

Order  made  in  one  district  staying 
proceedings  in  an  action  in  an- 
other —  effect  of —  when  not  va- 
cated. (See  National  Bank  of  Fort 
Edward  agt.  Goodwin,  6  Hun,  481.) 

Motion  to  vacate  such  order  must  be 
made  in  the  district  where  granted. 
(Id.) 

Reply,  when  unnecessary.  (See  John- 
son agt.  White,  6  Hun,  587.) 

On  certiorari,  when  the  return  is 
claimed  to  be  false.  (See  People 


exrel.  Thompson  agt.  Mayor,  etc.,  6 
Hun,  652.) 

Husband  not  necessary  party  to  suit 
against  his  wife,  for  a  debt  con- 
tracted while  she  was  a  feme  sole. 
(See  Heller  agt.  Rosselle,  6  Hun, 
631.) 

Appeal  from  county  court  to  gen- 
eral term,  in  action  originating  in 
justice's  court.  (See  Tollman  agt. 
American  Express  Co. ,  6  Hun,  377.) 

When  writ  of  ne  exeat  may  issue. 
(See  BrowneU  agt.  Akin,  6  Hun, 
379.) 

Junior  mortgagee  —  right  to  fore- 
close after  judgment  of  foreclosure 
and  sale  has  been  entered  in  action 
on  prior  mortgage.  (See  Bache  agt. 
Parcell,  6  Hun,  518.) 

Request  by  defendant  for  direction 
of  verdict  —  effect  of  —  waives 
right  to  claim  that  case  should 
have  been  submitted  to  the  jury. 
(See  Strong  agt.  N.  T.  Laundry 
Manufacturing  Co.,  6  Hun,  528.) 

Pleading  —  answer,  when  frivolous. 
(See  Manufacturers'  Nat.  Bank  agt. 
Russett,  6  Hun,  375.) 

Motions  in  arrest  of  judgment  are 
sustained  because  of  defects  in  the 
record,  and  not  because  of  defects 
in  the  evidence.  (See  Jacobowsky 
agt.  People,  6  Hun,  524.) 

Attachment  —  affidavit  for  —  st  ate- 
ment  of  cause  of  action  in  for 
goods  sold  and  delivered.  (See 
Kiefer  agt.  Webster,  6  Hun,  526.) 

Temporary  injunction  —  power  of 
court  to  continue  the  same  in  force 
after  entry  of  judgment  in  favor 
of  defendant.  (See  Spears  agt. 
Mattliews,  6  Hun,  489.) 

Specific  performance — qu&re — whe- 
ther, after  the  vendor  had  sold  the 
land,  the  court  will  retain  an 
action  brought  by  the  vendee  for 
specific  performance,  in  order  to 
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award  him  damages  for  the  breach 
of  the  contract.  (See  Damson  agt. 
Associates  of  the  Jersey  Co. ,  6  Hun, 
470.) 

Attachment — affidavit  on  applica- 
tion for  —  statement  of  cause  of 
action  in.  (See  CrandaU  agt. 
NcKaye,  6  Hun,  483.) 

Appeal.  (See  Matter  of  Legendie,  6 
Sun,  248.) 

Power  of  court  to  direct  verdict. 
(See  CfiatJiam  National  Bank  agt. 
O'Brien,  6  Hun,  231.) 

Witness  —  irrelevant  questions  for 
the  purpose  of  discrediting,  dis- 
cretionary with  court.  (See  Peel 
agt.  Kern,  6  Hun,  298.) 

8.  Where  a  verdict  is  taken,  subject 
to  the    opinion  of  the  court  at 
general  term,  the  judgment  of  the 
general  term  thereon  cannot  be 
reviewed  in  this  court  unless  a 
statement  of  the  facts  and  the  con- 
clusions of  law  is  prepared  and 
filed  with  the  judgment  roll  as 
prescribed  by  the  Code  (sec.  333). 
(Reinmitter  agt.  Skidmore,  59  N.  Y., 
661.) 

9.  It  seems,  that   where  a  disputed 
claim  against  the  estate  of  a  de- 
ceased person  is  referred,  pursuant 
to  the  statute  (2  R.  S.,  89,  sec.  36), 
to  preserve  the  right  to  a  review 
upon  appeal  from  a  judgment  en- 
tered upon  the  report  of  the  ref- 
eree, the  party  aggrieved    must 
move  at  special  term,  upon  a  case 
or  otherwise,  to  set  aside  the  re- 
port or  for  a  new  trial,  or  must 
appear  and  oppose  its  confirma- 
tion and  take  the  proper  excep- 
tions.   (Smith  agt.  Velie,  60  N.  Y., 
106.) 


PRESUMPTION. 

Award,  in  favor  of  —  that  arbitrators 
have  acted  within  the  terms  of  the 
submission.  (See  Pierce  agt.  Mor- 
rison, 6  Hun,  235.) 


As 


s  to  promise  to  pay  for  services 
rendered.  (See  Ross  agt.  Ross,  6 
Hun,  182.) 

1.  Where  the  allegations  of  a  com- 
plaint are  admitted  by  the  answer 
and  it  is  assumed,  upon  the  trial 
of  the  action,  that  the  facts  stated 
in  the  complaint  constitute  a  cause 
of  action,  no  objection  being  taken 
by  the  defendant,  or  the  attention 
of  the  court  called  in  any  manner 
to  any  defect  therein,  it  is  to  be 
assumed  that  defendant  conceded 
his  liability,  and  the  objection  can- 
not be  taken  in  this  court  for  the 
first  time,  that  the  facts  stated  do 
not  constitute  a  cause  of  action. 
(HofhetmertLSi.  Campbell,  59  N.  F, 
269.) 

2.  The    presumption    is,    that    one 
agreeing  to  purchase  a  municipal 
corporation  tax  lease,  is  to  take  it 
at  his  own  risk  as  to  title,  and 
that   the    vendor    is  to    warrant 
nothing'  more  than   its   genuine- 
ness and  his  ownership.     (Boyd 
agt.  Sclilesinger,  59  N.  F,  301.) 

3.  The  presumption  of  fraudulent 
intent,  arising  by  reason  of  the 
statute  of  uses  and  trusts  (1  R.  S., 
728,   sees.   51,  52)  as   against   the 
creditors  at  the  time,  of  one  who 
pays  the  consideration  for  a  grant 
of  land  to  another,  is  not  conclu- 
sive, but  simply  casts  the  burden 
upon  the  grantee,  in  defense  of  his 
title,  to  disprove  a  fraudulent  in- 
tent.    (Dunlap  agt.   Hawkins,   59 
N.  F.,  342.) 

4.  This  presumption  may  be  over- 
come by  proof  that  the  one  paying 
the  consideration  was  at  the  time 
neither  insolvent  nor  contemplat- 
ing insolvency,  but  had,  aside  from 
the    consideration    paid    for    the 
property  so  granted,  ample  funds 
to  pay  his  debts,  and  that  an  ina- 
bility to  meet  his  obligation  was 
not  and  could  not  reasonably  have 
been  supposed  to  have  been  in  his 
mind.     (Id.) 

5.  The  presumption  that  one  who  has 
indorsed    a    promissory   note    in 
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blank,  before  delivery  to  the  payee, 
intended  to  become  liable  simply 
as  second  indorser  and  so  not  liable 
to  the  payee,  may  be  rebutted 
by  parol  proof  that  the  indorse- 
ment was  made  to  give  the  maker 
credit  with  the  payee.  (Coulter 
agt.  Bichmond,  59  2f.  Y.,  478.) 

6.  When  one  enters  into  the  service 
of  another  without  an  agreement 
at  the  commencement  of  the  ser- 
vice as  to  the  term  or  compensa- 
tion, a  subsequent  agreement  fix- 
ing the  rate  of  compensation  for 
a  specified  time  does  not,  in  the 
absence  of  other  proof,  in  case  he 
continues  in  the  service  after  the 
expiration  of  that  time,  raise  a 
presumption  that  he  is  to  receive 
thereafter  compensation  at  the 
same  rate.  (Smith  agt.  Velie,  60 
If.  Y.,  106.) 


PROMISSORY  NOTES. 

See  EVIDENCE. 

Bell  agt.  Spotts,  ante,  162. 

1.  Where  E.  H.,  a  resident  of  New 
York,  made  five  promissoiy  notes, 
dated  March  14, 1873,  and  payable 
one  year  after  date,  to  the  order  of 
O.  A.,  at  the  Bull's  Head  Bank, 
New  York,  and  indorsed  by  O.  A. 
&  A.  H.   L.,  both    residents   of 
Rhode    Island,  two    for    $12,500 
each,  one  for  $3,000  and  two  for 
$1,500  each.     To  secure  the  pay- 
ment of  the  whole  sum,  $31,000, 
the  maker  executed  and  delivered 
a  chattel  mortgage  to  O.  A.  bear- 
ing even  date  with  the  notes,  upon 
his  hotel  property  in  New  York. 
(Providence  County  Savings  Bank 
agt.  Frost,  ante,  173.) 

2.  For  the  three  notes  amounting  to 
$28,000,  the  bank  in  Rhode  Island 
that  discounted  them  for  the  maker 
gave,  at  its  place  of  business,  for 
him,  the  sum  of  $25,000,  the  note 
for*  $3,000  representing  the  interest 
on  the  $25,000  for  one  year.    The 
two  notes  for  $1,500  each  were 
made  as  compensation  to  O.  A.  & 


A.  H.  L.  severally,  for  indorsing 
the  three  notes  which  the  bank 
discounted.  O.  A.  acted  as  agent 
of  the  maker  in  getting  the  dis- 
count. The  indorsements  were 
made  after  the  arrangement  with 
the  bank  for  discounting,  but  be- 
fore the  $25,000  was  paid  over  for 
the  maker. 

Held,  that  the  contracts  made  by 
the  maker,  by  means  of  the  notes, 
were  made  in  Rhode  Island,  and 
not  in  New  York.  In  legal  effect, 
he  made  the  notes  in  Rhode  Island 
at  the  time  when  the  three  notes 
were  passed  and  discounted  by  the 
bank.  As  the  rate  of  interest  taken 
upon  the  discounting  of  the  whole 
five  notes  was  lawful  according  to 
the  laws  of  that  state,  the  whole 
transaction  was  valid.  (Id.) 

3.  The  provisions  of  the  act  of  May 
22,   1873,  that   promissory  notes 
payable    on    Sunday    should    be 
deemed  to  be  due  and  payable  on 
the  business  day  next  succeeding, 
is  abrogated  by  the  amendment  of 
May  twenty -nine  Of  the  same  year. 
(West&gi.  Lee,  ante,  313.) 

4.  Bills  and    notes,   when    days  of 
grace  are  given,  and  the  third  day 
falls  on  Sunday,  are  still  payable 
on  the  previous  Saturday,  accord- 
ing to  the  custom  of  merchants. 
(Id.) 


PUBLIC  OFFICERS. 

1.  A  declaration  or  admission  of 
payment  made  by  an  assignee  of 
unearned  fees  of  a  public  officer, 
after  he  has  parted  with  his  inter- 
est therein,  cannot  affect  the  trans- 
fer; nor  is  it  evidence  of  payment 
as  against  the  second  assignee  or 
in  favor  of  the  assignor,  unless 
the  latter  made  it  without  notice 
of  the  transfer,  even  though  he 
has  possession  of  the  assignment 
itself,  as  it  is  a  transfer  of  a  claim 
for  fees  earned  and  to  be  earned, 
and  not  an  obligation  of  the  as- 
signor to  pay  money.  (People  ex 
rel.  G-rattan  agt.  Dayton,  ante,  143.) 
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2.  The  fees  of  a  public  officer  (jus- 
tice of  the  peace),  earned  and  un- 
earned, are  capable  of  assignment. 
Those  unearned  having  no  actual 
existence  rest  in  expectancy  mere- 
ly, and  the   transfer  is  valid  in 
equity  as  an  agreement  when  they 
are  brought  into  existence.    The 
case  of  Field  agt.  Mayor,  <&c.,  of 
New  York  (6  N.    Y.,  179),  settles 
this.    (Id.) 

3.  Also,  the  same  case  is  authority  for 
holding  that  such  an  assignment 
is  not  void  on  the  ground  that  it  is 
against  public  policy.     (Id. ) 

4.  The  case  is  different  from  an  as- 
signment of  a  salary  of  a  public 
officer  not  earned  when  made  (see 
the  cases  of  Bliss  agt.  Lawrence  and 
Bliss  agt.  Gardner,  48  How.  Pr.  H. , 
21,  decided  in  the  Court  of  Appeals); 
because  unearned  fees  depend  for 
their  allowance  upon  the  perform- 
ance of  the  service.     (Id. ) 

5.  In  the  case  of  a  salary  the  com- 
pensation is  founded  upon  a  gen- 
eral service  which,  from  his  pos- 
session of  the  office,  the  incum- 
bent   is    supposed  to    have    per- 
formed, and  in   the  case  of  fees 
each  item  is  to  represent  work  ac- 
tually done,  for  which,  when  com- 
pletely finished  the  law  fixes  the 
compensation  —  that  which  is  not 
done  is  not  allowed  or  paid.     (Id.) 

6.  The  effect    of    granting  the  re- 
lator's  application  for  a  mandamus 
would  be  to  take  from  another  the 
money    which    the    relator    had 
placed  in  his  hands;  for,  as  be- 
tween these  parties,  the  assignment 
was  executed  —  the  relator   con- 
sented that  the  assignee  could  re- 
ceive the  money.    If  public  policy 
forbade  the  taking  of  the  assign- 
ment, it  forbade  the    relator  to 
make  it.    The  parties  are  in  pari 
delicto,  and  the  law  will  leave  both 
where  it  found  them.    Mandamus 
denied.     (Id.) 

7.  The  board    of  supervisors  of  a 
county  is  not  a  public  officer  con- 


templated by  the  statute  in  refer- 
ence to  double  costs,  on  the  final 
determination  in  its  favor  of  a 
trial  upon  mandamus.  (People  ex 
rel.  City  of  Lockport  agt.  Supervis- 
ors, ante,  353.) 

8.  The  costs  in  such  case  must  be 
taxed  as  single  costs,  under  the 
act  of  1840,  chapter  386,  as  amend- 
ed by  the  act  of  1844,  chapter  273. 
(Id.) 

9.  An  action  can  be  sustained  against 
the  defendants  as  commissioners, 
without  their  names  as  individuals 
being  mentioned  in  the  title  of  the 
cause,  but  it  is  not  necessary  to 
add  in  the  title  the  official  desig- 
nation to   the    individual    name, 
when  it  sufficiently  appears  in  the 
body  of  the  complaint  that  they 
are  sought  to  be  charged  in  their 
representative  capacity.    (Sullivan 
agt.  Husson,  ante,  475.) 

10.  Where  the  defendants  are  sued 
as  public  officers,  and  it  appears 
upon  the  trial  that  no  part  of  the 
cause    of  action    arose    in    their 
county,  the  action  must  be  discon- 
tinued, but  this  forms  no  ground 
of  demurrer.     (Id.) 

11.  Where  it  appears  that  the  de- 
fendants are  clearly  the  contract- 
ing parties  to  whom  the  plaintiffs 
can  only  look  for  compensation, 
there  is  no  misjoiuder  of  parties 
defendant.     (Id.) 


PUBLICATION. 

1.  News  is  property.  Its  transmis- 
sion to  subscribers  over  telegraphic 
printing  instruments  is  not  a  gen- 
eral publication.  (Kiernan  agt. 
Manhattan  Quotation  Telegraph 
Co.,  ante,  194.) 

Of  proceedings  of  common  council 
authorizing  improvements  in  New 
York  city  —  when  assessment  not 
set  aside  for  failure  to  publish. 
(See  Matter  of  Peugnet,  5  Hun,  434.) 
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When  assessment  cannot  be  set  aside 
for  failure  to  publish  resolution 
authorizing  improvement  —  sec- 
tion 7,  chapter  580,  1872  ;  chapter 
313, 1874.  (See  Matter  of  Harlem 
Presbyterian  Church,  5  Hun,  443.) 


QUESTIONS     OF     LAW     AND 
FACT. 

1.  It  seems,  that  a  usage  or  custom 
relied  upon  as  giving  a  peculiar 
and  technical  meaning  to  words 
and  phrases  used  in  a  commercial 
contract,  and  as  controlling  the 
interpretation  and  effect  of   the 
contract,  must  be  proved  and  de- 
termined   as  a  question  of  fact 
upon  the  trial;  proof  of  it  cannot 
be  received  by  an  appellate  court 
having  only  jurisdiction  of  ques- 
tions of  law,  either  in  support  or 
in  impeachment  of   a  judgment. 
(M.  Nat.  Bk.  agt.  Nat.   C.  Bk.,  59 
N.  T.,  67.) 

2.  Negligence  is  a  question  of  fact, 
and  where  the  inferences  to  be 
drawn  from  the    proof    are  not 
certain  and  not  uncontrovertible, 
it  cannot  be  decided,  as  a  question 
of  law,  by  directing  a  verdict  or 
nonsuit,  but  must  be  submitted  to 
the  jury.     (Thurber  agt.  H.  B.,  M. 
&F.R.R.  Ck  ,60.2V.  F.,826.) 


QUO  WARRANTO. 

Injunction  not  appropriate  remedy 
in  action  of.  (See  People  ex  rel. 
Floyd  agt.  Conklin,  5  Hun,  452.) 

In  an  action  of,  the  judgment  in  an 
action  in  which  the  person,  by 
whom  the  relator  was  appointed 
was  ousted  from  office,  is  admis- 
sible. (See  People  ex  rel.  Steinert 
agt.  Anthony,  6  Hun,  142.) 


RAILROADS. 

1.  Gonzales,  the  deceased,  resided  at 
West  Mount  Vernon,  N.  Y.,  on  the 


west  side  of  the  New  York  &  Har- 
lem Railroad  track.  He  took  pas- 
sage on  said  railroad  cars  at  New 
York,  for  his  home,  and  arrived 
there  in  the  afternoon  of  the  same 
day.  The  train  in  which  he  took 
passage,  going  north,  runs  on  the 
easterly  track  of  the  road;  there 
are  other  tracks  laying  west  of  it. 
Gonzales,  as  the  train  stopped,  in- 
stead of  getting  out  on  the  east  side 
and  avoiding  any  other  track, chose 
to  get  out  on  the  west  side,  and, 
before  getting  across  the  track, was 
hit  by  a  down  express  train,  going 
at  full  speed  and  making  a  great 
noise,  and  killed.  (G-omales  agt.  N. 
T.  &  Harlem  R.  R.  Co.,  ante,  126.) 

2.  The  evidence  disclosed  that  Gon- 
zales' vision  was  imperfect,  but  that 
he  could  see  from  ninety  to  one  hun- 
dred feet ;  his  hearing,  however.was 
perfect.    A  witness  testified  that  he 
stood  on  the  platform  of  a  smoking 
car,  next  to  the  one  at  which  Gon- 
zales got  out,  and,  as  the  latter  was 
stepping  down,  the  witness  remark- 
ed that  that  was  a  dangerous  place 
to  get  off.     (Id.) 

3.  Assuming,  as  the  court  did,  that 
there  was  negligence  on  the  part 
of  the  defendant,  the  negligence  of 
the  deceased  was  so  palpable  that 
the  defendant  was  entitled  to  the 
direction  of  a  verdict.    (Id.) 


REARGUMENT. 

1.  A  motion  for  reargument  will 
not  be  entertained,  unless  founded 
on  papers  clearly  showing  either 
that  some  question,  decisive  of  the 
case  and  duly  submitted  by  coun- 
sel, has  been  overlooked  by  the 
court,  or  that  the  decision  is  in 
conflict  with  an  express  statute  or 
a  controlling  decision  overlooked 
by  the  court,  or  to  which  its  at- 
tention was  not  drawn,  through 
the  neglect  or  inadvertence  of 
the  counsel.  (M.  Nat.  Bk.  agt.  Nat. 
C.  Bk.,  59  N.  F.,67.) 
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RECEIVER. 

1.  An  individual  who  was  appointed 
secretary  of  an  insolvent  savings 
bank  by  its  directors,  and  was  used 
by  them  in  a  month  thereafter  to 
make  and  verify  a  false  statement 
declaring  its  solvency,  and  who  was 
named  by  them  as  its  receiver  in  a 
suit  which  they  caused  to  be  insti- 
tuted to  wind  up  its  affairs,  is  not 
a  fit  and  proper  person  to  execute 
such  a  trust;  especially  should  he 
not  be  retained  when  every  credi- 
tor, so  far  as  known,  asks  for  his 
removal.     (People  agt.  Third  Av. 
Savings  Bank,  ante,  22.) 

2.  Besides,  his  connection  with  the 
managers  of  the  institution,  being 
the  secretary  of  their  selection  and 
the  receiver  of  their  choice,  would 
naturally  bring  his  duties  as  re- 
ceiver into  direct  collision  with  his 
feelings  of  personal  obligation  to 
the  managers,  whom  he  might  be 
called  upon  to  prosecute  as  receiver. 
To  such  a  temptation  no  officer 

•     which  the  court  selects  should  be 
subjected.     (Id.) 

3.  Where  the  property  of  a  mining 
corporation  organized  in  this  state, 
whose  entire  property  consists  of 
real  estate  situated  in  another  state 
or  territory,  the  title  to  such  prop- 
erty does  not  vest  in  a  receiver  of 
the  corporation  appointed  here;  he 
has  no  jurisdiction  over  it.    (Simp- 
kins  agt.  8.  &  P.  Gold  Co.,  ante,  56.) 

4.  The  creditors  of  such  corporation 
might  resort  for  relief  to  the  courts 
where  the  property  is  situated,  or 
the  corporation  itself  could  pro- 
ceed to  use  or  dispose  of  the  prop- 
erty, entirely  unaffected  by  the  ap- 
pointment of  a  receiver  here.   (Id.) 

5.  A  proceeding  in  invitum  can  have 
no  force  outside  the  jurisdiction 
where  the  proceeding  is  initiated. 
(Id.) 

6.  Where  the  subsequent  or  second 
mortgagee  forecloses  and  buys  in 
the    premises   for   less  than  the 


amount  of  his  mortgage,  and  takes 
possession  as  purchaser,  he  is  not 
compelled  to  account  to  the  prior 
or  first  mortgagee  for  the  rents,  as 
he  would  be  if  he  was  in  possession 
as  mortgagee  only.  (N.  Y.  Life  Ins. 
Co.  agt.  Glass,  ante,  88.) 

7.  Therefore,  where  the  premises  are 
of  doubtful  security  for  the  first 
mortgage,  the  first  mortgagee  may 
have  a  receiver  appointed,  and  he 
will  be  required  to  account  to  the 
purchaser  for  any  balance  after  the 
first  mortgage  is  satisfied.     (Id.) 

8.  Where  a  receiver  of  a  dissolved  cor- 
'poration  has  been  appointed  under 
suspicious    circumstances,  which 
appear  to  involve  collusion,  and 
evidently  in  the  interest  of  some  of 
the  officers  of  the  corporation,  and 
this  during  the  pendency  of  an- 
other action  by  a  stockholder  to 
dissolve  the  corporation,  and  un- 
known to  the  plaintiff  in  the  latter 
action,  such  receiver  will  be  re- 
moved by  the  court  and  a  proper 
receiver  appointed  in  the  pending 
action.  (Me Ardle  agt.  Barney,  ante, 
97.) 

9.  Where  the  court  is  satisfied  that 
the  appointment  of  a  receiver  of- 
the  assets  of  a  corporation  was 
made  collusively  and  for  the  pur- 
pose of  defrauding  the  plaintiff  in 
another  action  brought  against  the 
trustees  of  the  said  corporation,  to 
which  such  receiver  is  a  party,  it 
may  make  an  order  in  such  second 
action,  on  notice,  vacating  the  ap- 
pointment of  the  said  receiver  and 
appointing  another  in  his  place. 
( Wilson  agt.  Barney,  5  Hun,  257.) 

10.  Where  it  is  sought  to  review  pro- 
ceedings had  on  the  settlement  of  a 
receiver's  accounts,  on  the  ground 
that  claims  allowed  and  paid  out 
of  funds  hi  the  hands  of  the  re- 
ceiver,  under   an   order    of  the 
court,  are  fictitious  and  unfounded, 
the  better  proceeding  by  a  creditor 
of  the  fund  is  to  apply  to  be  made 
a  party  to  the  suit  in  which  the 
order  was  made,  and  to  have  such 
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order  vacated;  for  in  such  pro- 
ceedings the  court  has  a  wider  dis- 
cretion and  greater  power  for  re- 
lief than  in  an  independent  action, 
depending  for  its  success  upon 
satisfactory  proof  of  fraud.  It  is 
sufficient  to  maintain  the  applica- 
tion in  such  case,  that  the  creditor 
applying  to  intervene  in  the  pro- 
ceedings is  entitled  to  participate 
in  the  fund,  in  however  small  a 
degree  it  may  be.  (Schenck  agt. 
IngraJuim,  5  Hun,  897.) 

11.  The  plaintiff  having    been  ap- 
pointed receiver  of  a  corporation 
in  an  action  brought  by  the  people 
to  procure  its  dissolution,  on  the 
ground  of  its  insolvency,  brought 
this  action  to  recover  from  the  de- 
fendant the  amount  unpaid  upon 
his  subscription   to  the  stock  of 
the  company.    The  defendant  al- 
leged that  his  subscription  was 
made  on  the  faith  of  representa- 
tions made  to  him,  at  a  meeting 
of    the    incorporators,    that    the 
amount  of  capital  stock  required 
by  the  charter  to  be  paid  in  cash, 
had  been  paid  in,  when,  in  fact,  it 
had  not.   Held,  that  as  the  receiver 
represented  the  creditors  as  well 
as  the  persons  interested  in  the 
corporation,   these     facts    consti- 
tuted no  defense  to  the    action. 
(Ruggles  agt.  Brock,  6  Hun,  164.) 

12.  The  defendant,  after  his  subscrip- 
tion to  the  stock  of  the  company, 
acted  as  one  of  its  directors.   Held, 
that    he    was    thereby    estopped 
from  denying  its  existence,  and, 
as  against  its  creditors,  from  deny- 
ing the  validity  of  his  subscrip- 
tion.    (Id.) 

Effect  of  appointment  of,  on  title  of 
bona  fide  purchaser  of  stock  as- 
signed in  blank  to  secure  loan. 
(See  Dudley  agt.  Gould,  6  Hun,  97.) 

Appointment  of,  after  suit  brought— 
does  not  cause  suit  to  abate.  (See 
PJmnix  Warehousing  Co.  agt. 
Badger,  6  Hun,  293.) 

Of  corporation  —  action  by,  to  re- 
cover unpaid  subscription.  (Id.) 

VOL.  L.  77 


13.  Where  a  receiver,  appointed  in  an 
action  against  a  corporation,  fraud- 
ulently obtains  an  order  for  a  sale 
of  a  debt  due  the  corporation,  an 
equitable  action,  at  the  suit  of  the 
creditor,  will  lie  to  vacate  the 
order  and  set  aside  a  sale  made  in 
pursuance  thereof.  The  creditor 
is  not  limited  to  a  motion  in  the 
action  wherein  the  receiver  was 
appointed.  (Hackley  agt.  Draper, 
60  N.  Y.,  88.) 


REFEREE. 

1.  The  conclusions  of  a  referee  upon 
the  evidence  and  his  findings  of 
facts,  not  disaffirmed  by  the  court 
below  in  reversing  his  judgment, 
are  not  reviewable  by  this  court. 
They  are  concluded  upon  every 
question  of  fact  by  the  findings  of 
the  referee  and  the  judgment  of 
the  court  of  original  jurisdiction. 
(Devlin  agt.  Mayor,    &e.,  N.    Y., 
ante,  1.) 

2.  A  referee  has  no  power  to  allow 
costs  against  an  executor  or  ad- 
ministrator, to  be  levied  on  his 
property  or  on   that  of  the  de- 
ceased.   Such  costs  can  only  be 
allowed  by  the  court,  on  motion, 
after  trial.    (Bailey  agt.  Bergen,  5 
Hun,  555.) 


REFERENCE. 

1.  In  an  action  on  a  marine  policy 
of  insurance,   where   there   are  a 
great  many  hundred  items  of  ex- 
penditure and  loss  involved,  which 
seem  to  be  items  of  general  and 
particular  average,  and  the  answer 
puts  in  issue    every  one  of  the 
items,  it  presents  an  action  on  con- 
tract involving  an  unusually  long 
account  between  the  parties,  and 
is  a  proper  one  for  a  reference. 
(Ryan  agt.   Atkintic  Mutual  Ins. 
Co.,  ante,  321.) 

2.  In  such  a  case  no  constitutional 
right  of  trial  by  jury  exists.     (Id.) 
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3.  Nor  is  a  statement,   in  general 
terms,   that  difficult  questions  of 
law  are  involved  sufficient  to  de- 
feat an  otherwise  meritorious  ap- 
plication for  a  reference.     (Id.) 

4.  The  referee  to  be  appointed  should 
be  selected,  however,  with  regard 
to  his  qualifications  lor  the  trial 
of  the  questions  presented  by  the 
issues.    (Id.) 

5.  Where  the    defendant  seeks    to 
avoid  the  reference  of  an  action, 
concededly  referable,  by  a  stipula- 
tion which,  it  is  alleged,  will  take 
the  question  of  a  long  account 
out  of  the  issues  to  be  tried,  it  is 
proper  for  the  court  to  make  an 
order  referring  the  cause,   unless 
the  defendant  sign  a  stipulation, 
the  form  of  whicti  is  prescribed  by 
the  order.     (Me  Andrew  agt,  Place, 
5  Hun,  285.) 

6.  The  form  of  a  stipulation  so  pre- 
scribed will  not  be  reviewed,  ex- 
cept in  cases  where  there  is  a  mani- 
fest abuse  of  discretion.    (Id.) 

Under  Code,  section  271  —  referee's 
fees  upon,  a  proper  disbursement 
to  be  allowed  successful  party. 
(See  Pitkin  agt.  Cooley,  5  Hun,  48.) 

Order  of,  to  ascertain  damages  caused 
by  injunction  —  when  objection 
to,  can  be  raised  only  on  appeal 
from  order  itself.  (See  Lawton 
agt.  Green,  5  Hun,  157.) 

7.  In  an  action  on  an  account  em- 
bracing   many    items,    held,    al- 
though   the    defendant  admitted 
the  items  to  be  correct,  yet  as  he 
alleged  that  they  related  to  mer- 
chandise which  was  to  be  sold  by 
the  plaintiff  on  commission,  and 
that  he  had  violated  the  rights  of 
the  defendant  by  selling  it  at  im- 
proper times  and  for  less  than  its 
value,  to  sustain  which  it  would 
be  necessary  for  the  defendant  to 
show  that  each  sale  of  the  article 
sold  was  improperly  made ;  that 
the  effect  of  this  was  to  assail  the 
plaintiffs  account,  because,  though 


the  advances  and  charges  are  ad- 
mitted the  sales  are  questi"ned 
and  disputed,  and  that  the  case 
Was  therefore  properly  referred. 
(Coicden  agt.  Teale,  6  Hun,  531.) 

Attachment  —  may  be  ordered,  to 
determine  what  party  shall  do  in 
case  where,  for  disobedience,  an 
attachment  may  issue.  (See  Button 
agt.  Davis,  6  Hun,  237.) 

On  injunction  bond  —  when  grant- 
ed —  extra  allowance  —  effect  of 
denial  of.  (See  Park  agt.  Musgraiw, 
6  Hun,  223.) 

Statutory  —  filing  evidence  under 
Rule  43,  in.  (See  Kellogg  agt. 
Werner,  6  Hun,  452.) 

8.  It  seems,  that  where  the  findings 
of  fact  settled  by  a  referee  in  a 
case  are  in  conflict  with  the  find- 
ings contained  in  his  report,  the 
former  will    be    assumed    to    be 
correct  iand   the   latter    will    be 
disregarded.    (Tompkins  agt.  Lee, 
59  N.  F.,662.) 

9.  It  seems,  that  where  a  disputed 
claim  against  the  estate  of  a  de- 
ceased person  is  referred,  pursuant 
to  the  statute  (2  R.  $.,  89,  sec.  36), 
to  preserve  the  right  to  a  review 
upon    appeal    from    a  judgment 
entered  upon  the   report  of    the 
referee,  the  party  aggrieved  must 
move  at  special  term,  upon  a  case 
or    otherwise,    to    set    aside    the 
report  or  for  a  new  trial,  or  must 
appear  and  oppose  its  confirma- 
tion and   take  the  proper  excep- 
tions.     (Smith  agt.  Velie,  60  N.  Y., 
106.) 


RELIEF. 

1.  Since  the  Code  it  is  immaterial 
whether  the  plaintiff  names  his 
action  legal  or  equitable,  as  the 
court  will  grant  such  relief,  either 
legal  or  equitable,  as  the  allega- 
tions in  'the  complaint  and  the 
proofs  on  the  trial  demand.  (An- 
derson agt.  Hunn,  5  Hun,  79.) 
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REMEDY. 

1.  There  is  no  such  thing  as  a  vested 
right  to  a  particular  remedy,  pro- 
vided that  adequate  means  of 
redress  are  otherwise  supplied. 
(People  agt.  Tweed,  5  Hun,  382.) 

Right  to  maintain  two  actions,  one 
to  recover  real  estate  fraudulently 
obtained,  and  another  for  damages. 
(See  Bruce  agt.  Kelly,  5  Hun,  229.) 

Sale  in  foreclosure  —  when  action 
may  be  brought  to  set  aside  — 
remedy  is  by  motion.  (See  Van- 
dercook  agt.  Cohoes  Savings  Institu- 
tion, 5  Hun,  641.) 

Order  refusing  to  postpone  trial  — 
how  reviewed.  (See  Martin  agt. 
Hicks,  6  Hun,  74.) 


REMOVAL  OF  CAUSE. 

1.  Under  the  provisions  of  the  act 
of  congress  (chap.  137  of  1875)  pro- 
viding for  the  removal  of  causes 
into  the  United  States  courts,  "  be- 
fore or  at  the  term  at  which  said 
cause  could  be  first  tried,  and  be- 
fore the  trial  thereof,"  it  is  too 
late  to  make  such  application  after 
the    cause  has   been  noticed  for 
trial,  and  placed  upon  the  calendar 
of  the  court  at  a  term  at  which  it 
could  be    tried,   even    though  it 
may  not  have  been  reached,  and 
even  if  the  trial  thereof  has  been 
stayed  by  order  pending  the  exe- 
cution and  return  of  a  commission. 
(Warner  agt.  Penn.  R.  R.  Co.,  6 
Hun,  197.) 

2.  Semble,  that,  under  the  aforesaid 
act,  it  is  not  necessary  that  either 
of  the  parties  should  be  a  citizen 
of  this  state  to  fender  the  cause  a 
proper  one  for  removal.    (Id.) 


RENEWAL  OF  MOTION. 

When  leave  must  be  obtained  for. 
(See  Bank  of  Havana  agt.  Moore, 
5  Hun,  624.) 


REPLEVIN. 

1.  The  plaintiff  brought  this  action 
in  replevin  to  recover  the  posses- 
sion of  a  stallion,  which  was  taken 
into    his    possession    by    process 
issued  in  this  action  by  the  plain- 
tiff.    Upon  tlie  trial  the- defend- 
ant claimed,  and  the  jury  found, 
that  he    and    the    plaintiff  were 
tenants  in  common  of  the  horse. 
Held,  that  a  judgment  directing  a 
return  of  the  horse  to  the  defend- 
ant, and  in  case  the  plaintiff  failed 
so  to  do,  directing  a  judgment  in 
favor  of  the  defendant  for  the  full 
value  of  the  horse,  was  proper. 
That  the  plaintiff  must  return  the 
horse  or  pay  its  full  value,  and 
afterward  compel  the  defendant 
to  account.     Such  an  accounting 
could  not  be  had  in  the  present 
action.      (Walker   agt.   Spring,   5 
Hun,  107.) 

2.  The  proper  mode  of  correcting  a 
judgment  entered   in  a  replevin 
suit,  erroneous  in  that  it  is  for  the 
value  of  the  property,  instead  of 
being  for  its   possession,  and  in 
case  a  delivery  could  not  be  had, 
for  its  v:ilue,  is  by  motion,  and 
not  by  appeal.    (Young  agt.  At- 
wood,  5  Hun,  234.) 

3.  In  an  action  of  replevin,  the  ex- 
penses of    taking  and  removing 
the  property  by  the  sheriff,  are 
not  to  be  included  in  the  damages 
given  for  its  detention.  They  con- 
stitute part  of  the  disbursements 
in  the  action,  and  should  be  added 
to  the  costs.    (Id.) 

4.  An  offer  of  a  certain  price  for  the 
use  of  property  is  not  competent 
evidence  from  which  to  determine 
the    amount  of  damages  arising 
from  its  unlawful  detention.    (Id.) 


RETURN. 

To  certiorari  —  affidavits  showing  it 
to  te  false  cannot  be  considered  — 
remedy  in  such  case.  (See  People 
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ex  rel.  Simonds  agt.  Ryken,  6  Hun, 
625.) 

To  writ  of  error  —  what  it  must  con- 
tain. (See  Woodin  agt.  People,  8 
Hun,  654.) 


REVERSAL. 

Of  judgment  for  error  in  judge's 
charge.  (See  Ackart  agt.  Lansing. 
6  Hun,  476.) 


RULE  43. 

Statutory  reference  —  rule  not  ap- 
plicable to.  (See  Kellogg  agt. 
Werner,  6  Hun,  452.) 


RULE  51. 

1.  Rule  51  only  allows  a  respondent 
to  specify,  in  his  answer,  items  as 
to  which  the  decree  is  erroneous  as 
against  him  and  in  favor  of  the 
appellant.  It  does  not  authorize 
a  review  of  claims  of  the  appellant 
against  the  estate,  generally, 
which  have  been  allowed,  or  of 
similar  claims  of  the  respondents 
which  have  been  disallowed.  (Ross 
agt.  Boss,  6  Hun,  80.) 


SALARY. 

1.  The  board  of  supervisors  for  the 
county  of  New  York,  by  the  act 
of    1868,    were    prohibited    from 
appointing    an    "  attendant    and 
messenger"  for  this  court  in  Feb- 
ruary, 1869,  with  a  salary  different 
from    ordinary  attendants,   as   it 
was  a  new  position  specially  cre- 
ated by  them  for  the  appointee, 
as  that  office  did  not  exist  prior  to 
that  time.    (Ryan  agt.  Mayor,  &c., 
N.  Y.,  ante,Ql.) 

2.  Although  the   plaintiff    (the  ap- 
pointee) was  not  legally  appointed 
by  the  board  of  supervisors,  he 


was,  nevertheless,  an  officer  of  the 
court  and  entitled  to  his  salary 
claimed,  on  the  .ground  of  an 
adoption  and  ratification  of  his 
appointment  by  the  court  and  the 
rendition  of  services  in  pursuance 
thereof.  (Id.) 


SANITARY  LAWS. 

1.  When  sanitary  ordinances  are  re- 
quired to  be  published  before  they 
go  into  effect,  the  requirement  is 
essential  and  the  publication  must 
be  made  in  the  manner  required 
before  the  court  can  take  cogniz- 
ance of  the  ordinance.    (Kneib  agt. 
People,  ante,  140.) 

2.  Where  an  individual  is  charged 
and  prosecuted  for  keeping  and 
selling  adulterated  milk,  under  the 
rules  and  regulations  established 
by  the  board  of  health  (Code  of 
1866  and  amendments),  he  cannot 
be  convicted  under  section  45  of 
that    sanitary  code,    where    it  is 
made  to  appear  that  the  ordinance 
has  not  been  published  as  by  the 
act  required.     (Id.) 


SATISFACTION-PIECE. 

May  be  impeached,  when  set  up  as 
a  defense  in  an  action  on  the 
judgment.  (Mandemlle  agt.  Rey- 
nolds, 5  Hun,  338.) 


SERVICE. 

1.  The  service  of  a  summons  upon  a 
sheriff,  in  an  action  against  him, 
must  be    made    personally  upon 
the  sheriff.     (Sherman  agt.    Con- 
ner, ante,  29.) 

2.  The  service  of  a  summons  upon 
the  sheriff  by  delivering  a  copy 
thereof  to  the  under  sheriff,  in  the 
office  of  the  sheriff,  the  sheriff  at 
the  time  being  absent  therefrom, 
in  pursuance  of  the  Revised  Stat- 
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utes  providing  that  every  notice 
or  other  paper  which  shall  be  re- 
quired to  be  served  on  auy  sheriff, 
may  be  served  by  leaving  the  same 
at  the  office  designated  by  him  in 
his  notice  filed  in  the  county  clerk's 
office,  during  office  hours,  is  not 
a  sufficient  service  of  such  sum- 
mons. (Id.) 

3.  Even  if  these  provisions  of    the 
Revised    Statutes  could  be  con- 
strued to  embrace  the  service  of 
notices  or  papers  by  which  an  ac- 
tion might  be  commenced  against 
the  sheriff,  they  are  repealed  by 
the  Code,  sections  468,  127  and 
134.     (Id.) 

4.  Where,    in    an    action    for    tort 
against  a  non-resident,  the  sum- 
mons is  served  by  publication  and 
judgment  is  perfected  without  an 
appearance  of  the  defendant,  the 
judgment  is  not  in  persoiiam,  and 
proceedings  under  section  292  of 
the    Code    cannot    be    instituted 
against  defendant  to  compel  him 
to  submit  to  an  examination  con 
cerning  his  property;  nor  is  the 
plaintiff  entitled  to  a  warrant  for 
his  arrest,  as  prescribed  by  said 
section,  on  account  of  his  refusal 
to  apply  property  in  satisfaction 
of  such  judgment.      (Bartlet  agt. 
McNeil,  60  N.  T.,  53.) 


SET-OFF. 

1.  A  surrogate  has  no  jurisdiction 
upon  the  final  accounting  of  an 
executor  to  set  off  against  a  judg- 
ment presented  as  a  claim  against 
an  estate  a  judgment  belonging  to 
the  estate  against  the  owner  of 
such  judgment.    The  power  to  en- 
force the  set,  off  of  mutual  judg- 
ments is  of  an  equitable  nature 
and  does  not  belong  to  a  surro- 
gate's   court.     (Stilwell  agt.   Car- 
penter, 59  JT.F.,414.) 

2.  It  seems,  that  the  decree  of  a  sur- 
rogate allowing  a  judgment  as  a 
debt  against  the  estate,  does  not 


prevent  an  application  to  the 
proper  tribunal  to  enforce  such  a 
set-off.  (Id.) 

3.  Defendant  executed  to  plaintiffs 
testator,  W.,  a  bond  secured  by 
mortgage  conditioned  to  pay  to 
the  executor  or  administrator  of 
W. ,  within  four  months  after  his 
death,  if  he  died  before  June  9th, 
1870,  $1,200;  if  he  died  after  that 
time,  and  before  June  9th,  1875, 
the  sum  of  $1,000.     He  died  in 
February,  1872.    In  an  action  to 
foreclose  the  mortgage,  held  (Gno- 
VER,  J.,  dissenting),  that  defend- 
ant could  not  set  off  a  debt  due 
to  him  from  W.,  in  his  lifetime. 
(Patterson  agt.  Patterson,  59  N.  Y. , 
574.) 

4.  Defendant    paid    the    necessary 
funeral  expenses  of  W.    Held,  that 
these  were  a  proper  set-off.    (Id.) 

5.  The  duty  of  giving  decent  burial 
to  a  deceased  testator  who  leaves 
some  estate  devolves  upon  his  ex- 
ecutor ;  the  necessary  and  reason- 
able expenses  thereof  are  a  charge 
upon  the  estate,  and  have  a  prefer- 
ence over  all  debts  against  it  as  a 
part  of  the  expenses  of  the  trust; 
and  the  law  implies  a  promise,  on 
the  part  of  the  executor,  to  pay 
one  who,  in  the  absence  or  neglect 
of  the  executor,  from  the  neces- 
sity of  the  case,  incurs,  and  pays 
such  expenses.    (Id.) 


SHERIFF. 

1.  The  service  of  a  summons  upon  a 
sheriff,  in  an  action  against  him, 
must  be  made  personally  upon  the 
sheriff.      (Sfierman    agt.     Conner, 
ante,  29.) 

2.  The  service  of  a  summons  upon 
the  sheriff  by  delivering  a  copy 
thereof  to  the  under  sheriff,  in  the 
office  of  the  sheriff,  the  sheriff  at 
the  time  being  absent  therefrom, 
in  pursuance  of  the  Revised  Stat- 
utes providing  that  every  notice 
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or  other  paper  which  shall  be  re- 
quired to  be  served  on  any  sheriff, 
raay  be  served  by  leaving  the  same 
at  the  office  designated  by  him  in 
his  notice  filed  in  the  county  clerk's 
office,  during  office  hours,  is  not  a 
sufficient  service  of  such  summons. 
(Id.) 

3.  Even  if  these  provisions  of  the 
Revised    Statutes    could  be  con- 
strued to  embrace  the  service  of 
notices  or  papers  by  which  an  ac- 
tion might  be  commenced  against 
the  sheriff,  they  are  repealed  by 
the  Code,  sections  468, 127  and  184. 
(Id.) 

Who  may  be  summoned  by,  as  at- 
tendant at  court  of  oyer  and 
terminer.  (See  Day  agt.  Mayor, 
6  Hun,  95.) 

4.  An    action    can   be    maintained 
against  a  sheriff,  without  a  pre- 
vious demand,  to  recover  moneys 
collected  by  him  upon  execution, 
and  which  he  has  failed  to  pay 
over  or  to  bring  into  court.    The 
change  in  the  form  of  execution, 
since  the  Code,  has  not  changed 
the  rule  in  this  respect.    (Nelson 
agt.  Kerr,m  N~.  F.,224.) 

5.  It  seems,  that    the    sheriff  may 
still  bring  the  money  into  court 
with  his   writ.     The  clerk  of  a 
countj'  where  the  judgment  roll 
is  filed,  and  where  the  execution 
is  to  be  returned,  is  the  proper  offi- 
cer, as  clerk  of  the  court,  to  re- 
ceive the  money,  and  payment  to 
him  is  payment  into  court.     (Id.) 

6.  In  an  action  against  a  sheriff,  to 
enforce  the  liability  imposed  by 
section  210  of  the  Code,  in  conse- 
quence of  the  failure  to  justify  of 
plaintiff's  sureties  in  an  action  for 
the  claim  and  delivery  of  personal 
property,   defendant's  answer  al- 
leged, that  after  the  sureties  failed 
to  justify  he  retained  possession 
of  the  property^  at  the  request  of 
the  defendant  in  said  action,  and 
afterwards  surrendered  it  to  said 
defendant  upon  his  agreement  to 


relieve  him  from  all  liability. 
Held,  that  the  facts  alleged  consti- 
tuted no  defense  ;  that  by  except- 
ing to  the  sureties  the  defendant 
in  said  action  waived  his  right  to 
reclaim  the  property  (Code,  sec.  210) 
and  it  thereupon  became  the  duty 
of  the  sheriff  to  deliver  it  forth- 
with to  the  plaintiff,  and  any 
agreement  with  the  opposite  par- 
ty to  violate  that  duty  was  against 
public  policy  and  void ;  that  in 
the  absence  of  allegations  to  that 
effect  it  could  not  be  assumed  that 
the  plaintiff  assented  to  the  reten- 
tion of  the  property,  and  whether 
the  sheriff  retained  it  wrongfully 
or  not  it  was  his  duty  to  deliver  it 
to  defendant  after  and  in  obedi- 
ence to  a  judgment  in  his  fa'vor, 
and  the  discharge  of  that  duty 
furnished  no  consideration  for  the 
promise  to  release.  (Hofheimer 
agt.  Campbell,  59  N.  T.,  269.) 

7.  The  liability  imposed  by  section 
201   of  the  Code  upon  a  sheriff 
after  the  arrest  of  a  defendant, 
if  bail  be  not  given  or  the  sureties 
do  not  justify  when  excepted  to, 
is   not  absolute  ;    his  liability  is 
that  of  bail,   with  its    privileges 
and  qualifications,  and  he  is  en- 
titled to  discharge  that  liability  in 
the  same  manner  as  is  allowed  to 
bail.      (Brady    agt.   Brundage.  59 
N.  Y.,  310.) 

8.  Accordingly  held,   in    an  action 
against  a  sheriff  to  enforce  such 
liability,  that  the  court  had  power 
to  grant    an    order   exonerating 
him  upon  surrender  of  the  person 
arrested  to  actual  custody ;    that 
this  power  could  be  exercised  upon 
sufficient  excuse  being  shown  after 
the  time  prescribed  by  the  Code 
(sec.  191),  i.  e.,  twenty  days  from  the 
commencement  of  the  suit,  had 
elapsed ;    that  it  was  withiu  the 
discretion  of  the  court  to  deter- 
mine as  to  the  sufficiency  of  the 
excuse,  and  its  decision    thereon 
could  not  be  reviewed  here.    (Id.) 

9.  A  sheriff  has  no  authority  to  make 
a  levy  by  virtue  of  an  execution 
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after  the  return  day  thereof;  and 
where  he  omits  to  make  a  levy 
during  the  life  of  the  process  by 
direction  of  the  plaintiff,  he  is  not 
liable  for  a  failure  to  collect. 
(Smith  agt.  Smith,  60  N.  Y.,  161.) 

10.  In  an  action  against  a  sheriff  for 
a  failure  to  collect  an  execution, 
plaintiffs'  complaint  alleged  a  de- 
livery of  the  execution  to  defend- 
ant on  the  5th  of  January,  1869. 
The  answer  alleged  that  it  was 
handed  to,  and  left  with  defend- 
ant's deputy;  plaintiffs  at  the  time 
directing  the  deputy  not  to  levy 
until  directed,  and  that  it  was  not 
delivered  in  any  other  wanner. 
No  evidence  was  given  on  the 
trial  that  the  executfon  was  de- 
livered at  any  other  or  different 
time.  Evidence  was  given  tend- 
ing to  sustain  the  allegations  of 
the  answer,  and  that  plaintiffs  did 
not  direct  a  levy  until  after  the 
expiration  of  sixty  days.  Held, 
that  a  delivery  to  the  deputy  was 
a  delivery  to  sheriff,  and  the  alle- 
gation of  the  complaint  as  to  de- 
livery was  therefore  properly 
assumed  on  the  trial  as  admitted; 
that  the  fact  thus  established  could 
not  be  challenged  as  untrue  or 
varied  to  affect  the  merits  upon 
appeal;  that  if  the  directions 
were  given  as  alleged  by  defend- 
ant, he  was  exonerated  from  lia- 
bility; and  that  a  refusal  of  the 
court  to  submit  the  question  to  the 
jury  was  error.  (Id.) 


SHERIFF'S  DEED. 

In  legal  effect,  equivalent  to  con- 
veyance by  judgment  debtor.  (See 
HeteeU  agt.  Barber,  6  Hun,  534.) 


SHORT  SUMMONS. 

1.  A  justice  of  the  peace  has  no 
jurisdiction  to  issue  a  short  sum- 
mons, under  section  33  of  the  non- 
imprisonment  act  of  1831  (4  Edm., 
Stat.,  472),  without  the  affidavit 


required  by  section  19  of  article 
2,  title  4,  chapter  2,  part  3  of  the 
Revised  Statutes.  (Wendf  agt 
Bradley,  5  Hun,  513.) 

2.  The  affidavit  should  state   that 
the  defendant  is  a  non-resident; 
that  the  cause  of  action  arose  upon 
contract,  and  facts  showing  that 
the  defendant  cannot  be  arrested 
under  the  provisions  of  the  non- 
imprisonment  act.      It  need  not 
state  that  the  plaintiff  is  a  resident. 
If  he  is  a  resident,  the  justice  has 
jurisdiction  to  issue  the  summons 
without     taking    security,    even 
though  the    fact    has    not    been 
proved  before  he  issues  the  sum- 
mons.   (Id.) 

3.  It  is  sufficient  for  the  plaintiff  to 
state  in  his  affidavit  that  the  cause 
of  action  arose  upon  contract,  ex- 
press or  implied.    It  is  not  neces- 
sary that  he  should  go  into  the 
particulars  of  his  demand.    (Id.) 

4.  Where    a    short   summons    was 
issued  by  a  justice  of  the  peace 
upon  an  affidavit  of  the  plaintiff, 
stating  that  he    had,   as  he  be- 
lieved, a  good    cause    of  action 
arising  on  contract    against  the 
defendant,  "  upon  which,  accord- 
ing to  the  provisions  of  the  thirty- 
first  section  of  the  act  to  abolish 
imprisonment  for  debt,    and    to 
punish     fraudulent     debtors,    no 
warrant"  could    issue,  and  that 
both  plaintff  and  defendant  were 
non-residents  of  the  county,  field, 
that  the   affidavit    was   sufficient 
and  the  summons  properly  issued. 
(Clark agt.  Wellington,  5  Hun,  639.) 

SPECIAL  PLEA. 

Trial  on,  canuot  be  reviewed  by 
writ  of  error  to  review  subsequent 
trial  and  conviction  on  the  merits. 
(See  King  agt.  People,  5  Hun,  297.) 


SPECIAL  PROCEEDINGS. 

1.  It  was  the  intent  of  the  act  of 
1854  (chap.   270,   Laws  of  1854), 
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regulating  appeals  in  special  pro- 
ceedings, to  assimilate  them  to 
appeals  from  judgments  in  ac- 
tions, and  where  the  decision  in 
such  a  proceeding  is  reversed  be- 
cause of  a  defect  in  evidence 
•which  may  be  supplied,  a  new 
trial  should  be  ordered,  or  in  case 
of  the  reversal  of  an  order  vaca- 
ting an  assessment  a  rehearing  at 
special  term.  (In  re  Anderson,  60 
N.  Y.,  457.) 


SPECIAL  TERM. 

1.  At  a  regular  circuit  and  special 
term,  after  the  trials  of  jury  causes 
are  closed,  the  judge  may  properly 
adjourn  the  special  term  to  the 
judge's    chambers    in    the    same 
county,  for  the  trial  and  hearing 
of  equity  causes.  (First  Nat.  Bank, 
Hondout,  agt.  Hamilton,  ante,  116.) 

2.  Where,  at  the  trial  of  such  equity 
cause,   the  objection  is  taken  by 
the  defendants  that    the    special 
term  is  irregularly  held  —  the  j  udge 
not  having  the  power  to  adjourn  it 
from  the  court-house  to  his  cham- 
bers—  which    objection   is   over- 
ruled and  judgment  rendered  for 
the  plaintiff  on  the  merits,  the  de- 
fendant cannot,  without  any  leave 
being  given,  move,  at  a  subsequent 
special  term,  to  vacate  the  judg- 
ment on  the  same  ground,  present- 
ing the  precise  questions  which 
were  adjudicated  on  the  rendition 
of  the  judgment.    (Id.) 

8.  It  is  well  settled  that  a  motion 
once  heard  and  determined  cannot 
be  renewed  without  leave,  and  the 
reason  of  that  rule  applies  in  full 
force  to  this  motion.  (Id.) 

4.  The  error  of  one  special  term  can- 
not be  corrected  by  a  motion  made 
at  another,  but  can  only  be  reme- 
died by  an  appeal.    (Id.) 

5.  The  provision  of  the  Code  (see.  24, 
as  amended  in  1862),  authorizing 
the  adjournment  of  special  terms 


to  the  chambers  of  any  justice  of 
the  court  residing  in  the  district, 
does  not  authorize  the  transfer  of 
the  trial  of  a  local  action  to  an- 
other county,  but  was  intended 
simply  to  facilitate  the  transaction 
of  such  business  as  might  have 
been  done  in  the  county  to  which 
the  term  was  adjourned.  (Gould 
agt.  Bennett,  59  XT.  Y.,  124.) 

6.  Accordingly,  Tield,  where  the  jus- 
tice holding  a  special  term  in  the 
county  of  W. ,  at  which  an  action 
for  the  foreclosure  of  a  mortgage 
upon  real  estate,  situate  in  that 
county,   was    upon  the  calendar, 
adjourned  the  term  to  his  cham- 
bers in  the  county  of  K. ,  aud  pro- 
ceeded to   try  the  action  at  the 
adjourned  term,  against  the  ob- 
jections   of    defendant,  that    the 
same  was  error.     (Id.) 

7.  Also,  1wld,  that  the  error  was  not 
obviated1  by  the  fact,  that,  after 
partly  trying  the  cause,  the  justice 
adjourned  further  proceedings  in 
the  trial  to  a  special  term  there- 
after to  be  held  in  the  county  of 
W.,  at  which  further    testimony 
was  taken,  and  judgment  given, 
but,  on  the  contrary,  this  was  ad- 
ditional error,  as  the  court  had  no 
authority,  without  their  consent, 
to  require  parties  to  go,  with  their 
witnesses,  from  county  to  county. 
(Id.) 

8.  An  action  for  the  foreclosure  of 
a  mortgage  was  noticed  for  trial 
at  a  regular  special  term ;    both 
parties  appeared,  and  their  attor- 
neys consented  to  try  it  at  an  ad- 
journed special  term,  where  the 
trial  was  had  without  objection. 
Held,  that  this  was  a  waiver  of 
any  objection  to  the  regularity  of 
the  adjourned  term.    ( White  agt. 
Coulter,  59  2f.  Y.,  629.) 


STATUTORY  REFERENCE. 

On  a  statutory  reference  between  an 
executor  and  a  claimant  against 
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the  estate,  it  is  not  necessaiy  to 
file  the  testimony  taken  before 
the  referee.  (Kellogg  agt.  Werner, 
6  Hun,  452.) 


STIPULATION. 

Prescribed  by  court  as  condition  of 
refusing  to  grant  order  of  refer- 
ence— when  form  of,  not  reviewed. 
(See  McAndrew  agt.  Place,  5  Hun, 
285.) 

When  it  admits  plaintiff's  case.  (See 
Brewster  agt  Manning,  6  Hun, 
530.) 


STREETS  AND  AVENUES. 

1.  It  is  no  objection  to  the  regularity 
of  the  proceedings  for  opening  a 
street,  that  the  common  council 
resolve  to  acquire  the  title  to  the 
land  for  such  purpose,  instead  of 
taking  the  laud,  where  the  terms 
of  the  charter  of  the  city  describe 
the  effect  of  the  final  proceeding, 
that  "the  fee  simple  absolute  of 
the    ground,    with   the    appurte- 
nances so  taken,  shall  be  vested  in 
the  city."    The  resolution,  there- 
fore, is  literally  true.     (Matter  of 
Orange  Street,  ante,  244.) 

2.  The  notice  required  by  the  charter 
to  be  published,  of  the  application 
for  the  appointment  of  commis- 
sioners, is  defective,  where  it  does 
not  "  specify  and  describe  as  par- 
ticularly as  may  be  practicable, 
the    ground,    with    the    appurte- 
nances, which  may  be  required," 
&c.,  so  that  each  party  interested 
would  recognize  his  property  from 
the  description ;  but  instead  thereof 
gives  a  general  description  of  the 
entire  strip,  which  the  street,  as 
proposed,  will  take,  and  bounding 
it  as  a  singte  lot,  and  without  any 
reference  to  the  several  lots  from 
which  it  is  taken,  and  without  any 
description     of     the     "appurte- 
nances" upon  each.     (Id.) 

VOL.  L  78 


3.  Where  it  appears  that  there  were 
two-resolutions  passed  by  the  com- 
mon council  on  different  days,  for 
the  appointment  of  commissioners, 
&c.,  one  to  open  O.  street,  from  K. 
to  S.  street,  and  the  other  to  open 
it  from  S.  street  to  R.  street,  and 
the  order  treats  them  as  one  appli- 
cation, and  appoints  three  commis- 
sioners to  assess  damages  and  bene- 
fits upon  it  as  a  single  improve- 
ment, it  is  error.    (Id. ) 

4.  For  the  two  errors  stated,  the 
court  refused  to  confirm  the  report 
of  the  commissioners.    (Id.) 

5.  The  charter  of  the  city  of  Troy, 
in  reference  to  opening  and  wid- 
ening streets    and  avenues,  does 
not  prescribe  with  what  particu- 
larity the  route  of   the  proposed 
street  or  avenue  shall  be  described. 
A  description  given  in  the  petition 
to  the  common  council  for  laying 
out  Madison   avenue  was  as  fol- 
lows: "Commencing  at  the  east 
end  of  Madison    street,    as  laid 
down  on  the  city  map,  and  then 
extending  easterly  to  a  point  on 
the  Hollow  road,  at  or  near  the 
residence  of  Michael  Grady." 

Held,  that  this  description  would 
be  likely  to  locate,  with  reasonable 
certainty,  the  proposed  avenue,  so 
that  the  route  could  be  understood, 
which  is  all  the  charter  required, 
and  was  sufficient.  (Ilavennans 
agt.  City  of  Troy,  ante,  510.) 

6.  Where  the  common  council  had 
approved  of  the  veto  of  the  mayor 
of  such   proceedings,    it  did  not 
terminate  the  proceedings  so  as  to 
require  a  new  petition,  where,  at 
the  same  meeting,  the  route  of  the 
avenue  was  somewhat  changed, 
but  not  in  such  a  glaring  and  fla- 
grant departure  from    the  route 
designated  in  the  petition  and  no- 
tice as  to  deprive  the    common 
council  of  jurisdiction  in  the  mat- 
ter.    (Id.) 

7.  Such  proceedings  are  not  fatally 
defective,   in  consequence  of  the 
omission    by  the    committee,  ap- 
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pointed  by  the  common  council 
to  negotiate  for  the  land,  to  make 
application  to  each  landowner 
whose  land  was  to  be  taken  for  the 
avenue,  where  the  committee  had 
reported  to  the  common  council 
their  inability  to  agree  with  some 
of  the  landowners  to  negotiate  or 
x  sell  their  land,  upon  which  report 
the  common  council  proceeded  to 
apply  for  the  appointment  of  com- 
missioners of  estimate  and  assess- 
ment of  damages,  &c.,  as  the  ap- 
plication for  a  commission  did  not 
prevent  further  negotiation  for  the 
land  of  those  who  were  willing  to 
sell ;  and  it  would  not,  even  after 
the  appointment  of  commission- 
ers. (Id.) 

8.  It  is  no  objection  to  such  proceed- 
ings that  the  proposed  route  of  the 
avenue  takes  in  a  small  portion  of 
a  farm  belonging  to  the  county, 
and  occupied  for  county  purposes, 
where  such  farm  will  not  be  ren- 
dered less  valuable  thereby.  (Id.) 


STRUCK  JURY. 

1.  From  necessity,  as  well  as  by  stat- 
ute, the  commissioner  of  jurors  for 
the  city  and  county  of  New  York 
must  complete  a  list  of  all  jurors 
liable  to  serve,  and  file  in  the  office 
of  the  county  clerk  a  certified  copy 
thereof,  and  he  shall,  from  time  to 
time,  return  the  names  of  any  per- 
sons omitted  on  the  list;  and  all 
those  sent,  up  to  the  time  of  the  se- 
lection of  the  struck  jury,  are  those 
from  -which  the  selection  is  made. 
(People  agt.  Tweed,  ante,  262.) 

2.  The  summoning  of  only  twenty- 
three  jurors,  whose  names  appear 
on  the  list  of  jurors  from  which  the 
selection  of  the  struck  jury'should 
have  been  made,  and  whom  the 
elisors  chose,  and  of  one  additional 
person,  whose  name  does  not  ap- 
pear on  the  list  to  which  the  choice 
must  be  limited,  and  whom  the 
elisors  did  not,  in  fact,  so  designate, 
is  good  ground  for  challenge  to  the 
array.     (Id.) 


3.  The  statute  provides  that  the  eli- 
sors shall  select  forty-eight  names 
from  the  original  list  of  jurors  re- 
turned to  the  clerk.    From  this  list 
each  party  may  strike  off,  alternate- 
ly, twelve  names,  leaviag  twenty- 
four  jurors,  from  which  the  regu- 
lar panel  of  twelve  is  to  be  drawn 
for  the  trial  of  the  cause.    (People 
agt.  Tweed,  ante,  273.) 

4.  If  the  elisors,  in  selecting  the  forty- 
eight  names,  make  a  mistake  as  to 
the  Christian  name  of  one  of  them, 
and  the  mistake  is  not  discovered 
until  the  list  is  completed,  and  it 
turns  out  that  the  name  selected 
and  entered  by  the  elisors  repre- 
sents a  competent  juror  by  that 
name,  the  sheriff  has  no  authority 
to  summon  the  person  intended  to 
be  chosen  by  the  elisors,  nor  has  the 
court  any  authority  to  substitute 
the  person  intended  for  the  one 
actually  drawn.    The  mistake  pre- 
sents good  ground  for  challenge  to 
the  array.     (Id.) 

5.  A  challenge  to  the  array  of  a  struck 
jury  cannot  be  sustained,  on  the 
ground, 

First,  That  the  various  lists  of 
jurors  returned  to  the  clerk's  office 
of  the  county  were  imperfect,  be- 
cause the  commissioner  of  jurors 
had  not,  when  this  jury  was  select- 
ed, made  lists  of  jurors  whom  he 
had  adjudged  competent  and  liable 
to  serve,  as  he  was  required  to  do 
by  chapter  495  of  the  laws  of  1847. 

Second.  Because  the  elisors  have 
placed  upon  the  list  of  names 
sundry  individuals  who  had  been 
stricken,  some  by  the  plaintiff  and 
others  by  the  defendant,  from  the 
list  made  by  them  in  the  first  cause. 

Third.  Because  among  the  twen- 
ty-four names  is  one  John  H.  Cas- 
well,  who,  on  the  29th  day  of  Octo- 
ber, 1875,  was  exempted  by  the 
commissioner  of  jurors  from  jury 
duty.  (People  agt.  Tweed,  ante,  280.) 

6.  This  act  of  the  commissioner, how- 
ever, was  subsequent  to  the  mak- 
ing and  filing  of  the  list  of  jurors 
in  the  clerk's  office,  upon  which  he 
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was  returned  as,  and  adjudged  to 
be  liable  to  serve  as,  a  juror;  and 
the  name  was  on  the  list  of  jurors 
from  which  the  selection  was  to  be 
made. 

Fourth.  Because  the  name  of 
William  P.  Douglass,  whose  name 
is  also  on  the  panel  returned,  has  a 
domicile  in  the  county  of  Queens, 
votes  there,  and  has  done  jury  duty 
there.  (Id.) 

7.  The  name  of  Mr.  Douglass  was 
upon  the  list  returned  to  the  clerk's 
office,  and  was  taken  therefrom  in 
obedience  to  the  mandate  of  the 
struck  jury  act.     Even  if  he  had  a 
right  to  be  excused  when  called  as 
a  juror,  this  would  not  render  the 
whole  panel  a  nullity. 

Fifth.  Because  the  list  of  jurors 
selected  to  try  this  cause  has,  and 
the  original  one  of  forty-eight 
names  had,  one  written  Julius  W. 
Catliu,  whereas  the  name  upon  the 

feneral  jury  list  is  correctly  written 
ulius  Catlin,  Jr.     (Id.) 

8.  There  is  but  one  Catlin,  whose 
Christian  name  is  Julius;  and  the 
law  is  well  settled  that  there  is  only 
one  Christian  name  recognized,  and 
the  giving  wrongly,  or  the  failure 
to  give  a  second,  is  no  error.     (Id.) 

9.  Under  the  statute,  this  court  pos- 
sesses the  same  power  to  order  the 
summoning  of  talesmen  to  com- 
plete the  panel  of  a  struck  j  ury  that 
it  has  in  the  case  of  a  common  jury. 
(People  agt.  Tweed,  ante,  286.) 

10.  Where  it  appears  that  the  sheriff 
is  a  party  in  interest  in  the  action, 
although  not  of  record,  a  coroner 
will  be  ordered  to  summon  the 
tales  jurors.     (Id.) 


SUBMISSION  OF  CONTRO- 
VERSY WITHOUT  ACTION. 

1.  A  submission  is  not  within  the 
purview  of  section  372  of  the 
Code,  which  propounds  certain 
legal  interrogatories  to  the  court, 
not  decisive  of  the  proper  judg- 


ment to  be  rendered  on  the  facts 
stated,  and  then  fixes  the  judg- 
ment to  be  rendered  as  they  shall 
be  answered ;  and  the  court  is  not 
required  to  answer  such  questions, 
particularly  where  the  effi-ct  of 
the  answer  would  be  to  foreclose 
the  rights  of  other  parties*  who 
cannot  be  heard,  although  it  may 
lead  to  a  settlement  of  the  contro- 
versy between  the  parties  to  the 
submission.  (Wood  agt.  Squires, 
60  N.  T.,  191.) 

.  Under  said  section  the  facts  are 
to  be  stated  and  the  court  is  to 
render  "judgment  thereon."  (Id.) 


SUMMARY  PROCEEDINGS. 

1.  An  affidavit  stating  that  a  sum- 
mons, issued  under  chapter  828  of 
1868,  and    returnable  November 
twenty-fifth,  was  served  Novem- 
ber twenty-third,    is  sufficient  to 
satisfy  the  requirements  of    the 
law  as  to  service.    (People  ex  rel. 
Frost  agt.  Marvin  Safe  Co. ,  5  Hun, 
218.) 

2.  Defendants  became  the  owners  in 
fee  of  certain  premises,  which  had 
been  leased  to  M.  for  a  specified 
term,  with  a  clause   in  the  lease 
that  the  tenancy  should  terminate 
at    the    option  of    the  landlord, 
after  sixty  days'  notice.    M.  had 
sublet  a  portion  of  the  premises 
to    plaintiff.       M.    subsequently, 
in    consideration    of    $300.    can- 
celed his  lease,  waived  notice  to 
quit,  and  agreed  to  vacate.     By 
virtue  of  a  warrant,  issued  in  sum- 
mary  proceedings,  instituted  by 
defendants,  who  claimed  the  right 
of  possession  under  the  surren- 
der,  plaintiffs  property  was  re- 
moved from  the  premises.     The 
proceedings    were    thereafter  re- 
versed.    In  an  action  under  the 
statute  (2  R.  S.,  516,  sec.  40),  to 
recover  damages,  ftcld,  that  there 
being  no  prohibition  against  sub- 
letting in  the  lease  to  M.,  the  plain- 
tiff acquired  a  valid  term,  subject 
to  the  conditions  of  the  original 
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lease  to  M.,  and  of  his  own  ;  that 
the  rights  of  the  plaintiff  were  not 
affected  by  the  surrender;  that 
defendants  thereby  became  his 
immediate  landlords,  with  only 
such  rights  as  M.  would  have  had 
to  the  possession  before  the  ex- 
piration of  the  term  ;  and  that,  by 
their  forcible  dispossession  of 
plaintiff,  defendants  became  lia- 
ble as  trespassers.  (Eten  agt. 
Luyster,  W  N.  71,352.) 


SUMMONS 

1.  The  service  of  a  summons  upon 
a  sheriff,  in  an  action  against  him, 
must  be  made  personally  upon  the 
sheriff.  (Sherman  agt.  Conner,  ante, 
29.) 

2.  The  service  of  a  summons  upon 
the  sheriff  by  delivering  a  copy 
thereof  to  the  under  sheriff,  in  the 
office  of  the  sheriff,  the  sheriff  at 
the  time  being  absent  therefrom, 
in  pursuance  of  the  Revised  Stat- 
utes providing  that  every  notice 
or  other  paper  which  shall  be  re- 
quired to  be  served  on  any  sheriff, 
may  be  served  by  leaving  the  same 
at  the  office  designated  by  him  in 
his    notice,    filed    in  the  county 
clerk's  office,  during  office  hours, 
is  not  a  sufficient  service  of  such 
summons.    (Id.) 

3.  Even  if  these  provisions  of  the 
Revised    Statutes   could  be  con- 
strued to  embrace  the  service  of 
notices  or  papers  by  which  an  ac- 
tion might  be  commenced  against 
the  sheriff,  they  are  repealed  by 
the  Code,  sections  468,   127  and 
134.    (Id.) 

The  service  of  a  summons  upon  a 
non-resident  while  attending  as  a 
witness,  in  good  faith,  the  trial  of 
an  action  in  one  of  the  courts  of 
this  state,  is  irregular  and  will  be 
set  aside.  (Person  agt.  Pardee,  6 
Hun,  477.) 

4.  The  summons  in  an  action  forms 
no  part  of  the  pleadings  and  can- 


not be  resorted  to,  to  aid  in  the 
interpretation  thereof.  If  the 
complaint  does  not  follow  the  sum- 
mons, the  remedy  of  the  party  is 
by  motion.  (Gh'aves  agt.  Waiti.  59 
N.  71,  156.) 


SUPPLEMENTAL  COMPLAINT. 

1.  This  action  was  brought  to  re- 
cover damages  for  the  publication 
by  defendants,  in  a  paper  edited 
by  them,  of  a  libel  concerning 
these  plaintiffs.  After  the  com- 
mencement of  the  action,  plain- 
tiffs, having  learned  that  the  de- 
fendants had  circulated  (prior  and 
in  one  case  subsequent  to  the 
commencement  of  this  suit)  other 
newspapers  which  had  copied  and 
published  the  alleged  libel,  mark- 
ing it  so  as  to  call  attention  to  it, 
moved  for  leave  to  file  a  supple- 
mental complaint  setting  up  these 
facts.  Jfeld,  that  the  motion 
should  be  granted.  (Corbin  agt. 
Knapp,  5  Hun,  197.) 

Consolidation  of  corporations  —  acts 
authorizing,  need  not  be  specifi- 
cally alleged.  (See  Prouty  agt. 
Lake  Shore  &  Mich.  Southern  R.  B. 
Co.,  6  Hun,  246.) 


SUPPLEMENTARY  PROCEED- 
INGS. 

1.  "Where,  in  an  action  for  tort 
against  a  non-resident,  the  sum- 
mons is  served  by  publication  and 
judgment  is  perfected  without  an 
appearance  of  the  defendant,  the 
judgment  is  not  in  personam,  and 
proceedings  under  section  292  of 
the  Code  cannot  be  instituted 
against  defendant  to  compel  him 
to  submit  to  an  examination  con- 
cerning his  property ;  nor  is  the 
plaintiff  entitled  to  a  warrant  for 
his  arrest,  as  prescribed  by  said 
section,  on  account  of  his  refusal 
to  apply  property  in  satisfaction 
of  such  judgment.  (Bartlett  agt. 
McNeil,  60  ft  Y.,  53.) 
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SURETIES. 

1.  It  appeared  that  there  were  three 
sureties,  with  the  collector,  who 
signed  his  bond,  to  wit,  P.,  A.  and 
B.,  and  that  P.  and  A.  were  co- 
partners doing  a  banking  business 
under  the  firm  name  of  P.  &  Co. 
That  prior  to  the  execution  of  the 
collector's  bond,  P.  &  Co.  entered 
into  an  agreement  with  the  col- 
lector that  the  latter  should  deposit 
the  taxes  collected  by  him,  from 
time  to  time,  with  the  firm  of  P. 
&  Co.,  and  for  doing  so  they  would 
allow  him  a  certain  sum  as  inter- 
est, and  would  become  sureties, 
individually,  upon  his  bond.  This 
agreement  was  carried  out,  and 
after  the  collector  had  collected 
and  deposited  a  large  portion  of 
the  taxes  as  agreed,  P.  &  Co.  failed 
and  became  bankrupt,  having  con- 
verted to  their  own  use  and  bene- 
fit the  whole  of  the  taxes  thus  de- 
posited with  them,  and  these  tuuds 
were  not  traceable  in  the  hands  of 
the  firm  or  in  their  assets,  nor  else- 
where. 

Held,  that  P.  and  A.  by  enter- 
ing into  such  an  agreement  with 
the  collector,  which  was  void  as 
against  public  policy,  thus  aided 
him  in  committing  a  breach  of 
trust,  and  in  putting  it  out  of  his 
power  to  execute  the  duties  of  col- 
lector, as  they  severally  had  by 
their  bond  to"  the  supervisor  un- 
dertaken he  should.  ( Wilder  agt. 
Butterjkld,  ante,  385.) 

Held,  also,  that  the  appropria- 
tion of  the  taxes  by  P.  and  A.  to 
their  own  use,  under  the  circum- 
stances, placed  them  personally  in 
equity,  in  the  position  of  principal 
debtors  ;  therefore,  the  property 
subjected  to  the  lien  of  the  bond, 
belonging  to  the  collector,  to  P. 
and  A.,  or  either  of  them,  ought  to 
be  sold  in  enforcement  and  fore- 
closure of  the  liens  caused  by  fil- 
ing the  bond,  before  any  sale  of 
the  other  obligor's  real  estate.  If 
a  deficiency  should  remain  after 
such  first  sale,  then  the  real  estate 
of  the  other  obligor  should  be  sold. 
(Id.) 


2.  A  collector's  bond  for  taxes,  per- 
fect on  its  face,  apparently  duly 
executed  by  all  whose  names  ap- 
pear   therein,    purporting    to  be 
signed,  sealed  and  delivered,  and 
actually  delivered  to  and  approved 
by  the  supervisor  to  whom  it  was 
given,  without  any  stipulation  or 
notice  of  any  condition,  cannot  be 
avoided  by  the  sureties  upon  the 
ground  that  they  signed  it  on  a 
condition   that  it  should  not  be 
delivered  unless  it  was  executed 
by  another  person  who  did  not 
execute  it.    (Richardson  agt.  Rog- 
ers, ante,  403. ) 

3.  Especially  should    such  sureties 
be  held  liable  where  they  allowed 
the  bond  to  stand  unquestioned  in 
the  hands  of  the  supervisor,  and 
the  collector  to  proceed  with  the 
collection  of  the  taxes  and  the  de- 
posit of  the  same  in  the  hands  of 
another  of  the  sureties,  and  the 
failure  of  the  latter,  before  mov- 
ing in  the  matter.    (Id.) 

4.  The  conclusions  reached  in  the 
case  of  W ilder  agt.  Butterfield  (ante), 
as  to  the  questions  arjsing  there, 
must  control  any  like  questions 
arising  in  this  case.    (Id.) 

5.  Where  a  bond  with  sureties  given 
by  a  contractor  for  the  perform- 
ance of  a  contract  to  do  certain 
public  work  for  the  city  of  New 
York,  is  presented  to  the  comp- 
troller of  the  city  for  his  approval 
and  he  refuses  to  do  so,  uot  on  the 
ground  that  the  sureties  are  in- 
sufficient or  that  the  bond  is  not 
in  proper  form,  but  on  the  ground 
of  certain  objections  to  the  assess- 
ments made  for  the  work  to  be 
done  under  the  contract,  a  per- 
emptWy  mandamus  will  issue  to 
compel  him  to  pass  upon  the  suffi- 
ciency of  the  bond  and  the  sure- 
ties, and  either  approve  of  them 
or  reject  them  for  insufficiency. 
(People  ex  rel.  McKown  agt.  Green, 
ante,  500.) 

Undertaking  on  arrest  — discharge 
of— 2  Rev.  Stat.  380.  (See  Stark 
agt.  Hemstead,  6  Hun,  301.) 
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SURROGATE'S  COURT. 

1.  The  power  given  to  a  surrogate 
to  compel   an  accounting  by  an 
administrator  is  not  exclusive,  but 
concurrent  with  that  of  the  su- 
preme court,  and   an  action  for 
that  purpose  and  to  prevent  the 
wasting  of  the  trust  estate  on  be- 
half of  those  interested  therein,  is 
maintainable.    (Haddow  agt.  Lun- 
dy,  59  N.  r.,320.) 

2.  The    provision    of    the    Revised 
Statutes  (2  B.  8.,  80,  sec.  57),  requir- 
ing that  the  testimony  taken  by  a 
surrogate  in  a  controversy  in  ref- 
erence to  the  granting  of  letters  of 
administration,  &c.,  shall  be  en- 
tered in  a  proper  book,  does  not 
affect  the  character  as  evidence  of 
the  original  minutes  from  which 
the  entry  is  made ;  if  the  book  is 
evidence,   the  original  is   higher 
evidence.     (Id.) 

3.  A  surrogate  has  no  jurisdiction 
upon  the  final  accounting  of  an 
executor  to  set  off  against  a  judg- 
ment presented  as  a  claim  against 
an  estate  a  judgment  belonging  to 
the  estate   against  the  owner  of 
such   judgment.     The    power  to 
enforce  the  set  off  of  mutual  judg- 
ments is  of  an  equitable  nature  and 
does  not  belong  to  a  surrogate's 
court.     (Stilwell  agt.  Carpenter,  59 
N.  F.,  414.) 

4.  It  seems,  that  the  decree  of  a  sur- 
rogate allowing  a  judgment  as  a 
debt  against  the  estate,  does  not 
prevent     an    application    to    the 
proper  tribunal  to  enforce  such  a 
set-off.    (Id.) 


TAXATION. 

1.  The  stock  of  foreign  corporations, 
owned  by  individuals  or  corpora- 
tions in  this  state,  is  not  taxable 
here.  The  legal  situs  of  the  capi- 
tal stock  of  a  corporation  is  in  the 
state  by  which  it  was  created,  and 
does  not  depend  upon  the  nature 
or  locality  of  the  investments  in 


which  the  capital  of  the  company 
may  chance  to  be  made.  (People 
ex,  rel.  Pacific  Mail  S.  S.  Co.  agt. 
Corns,  of  Taxes,  5  Hun,  200.) 

When  evidence  of  person  assessed 
is  conclusive  upon  assessors  — 
when  assessors  not  concluded  by 
opinion  of  witnesses  as  to  value  of 
property.  (See  People  ex  rel.  Os- 
wego  Canal  Co.  agt.  City  of  Oswego, 
5  Hun,  117.) 

Exemption  from,  accorded  to  reli- 
gious corporations,  does  not  in- 
clude assessments  for  local  im- 
provements. (See  Matter  of  Harlem 
Presbyterian  Church,  5  Hun,  442.) 


TENDER. 

1.  A  tender  to  be  valid,  must  be 
made  to  the  creditor,  or  to  some 
person  authorized  to  receive  it  on 
his  behalf.    (Grussyagi.  Schneider, 
ante,  134.> 

2.  A  bank    check    is    not    a  legal 
tender;  and  where  such  a  check 
is  returned  to  the  debtor  promptly, 
with  the  information  that  the  in- 
terest (the  amount  of  the  check) 
must  be  paid  at  the  residence  of 
the  creditor  immediately,   or  he 
will  proceed  to  foreclose  the  mort- 
gage for  both  principal  and  inter- 
est, and  the  debtor  has  ample  time 
to  act  upon  this  information  be- 
fore the  thirty    days    expire    in 
which  the  principal  will  become 
due  for    non-payment  of  the  in- 
terest,  but   chooses   to  regard  a 
tender  he  had  made  of  the  inter- 
est to  a  person  not  authorized  to 
receive  it,  and   by  whom  it  was 
refused  on  that  express  ground, 
as  a  valid  tender  in  law,  and  to 
take  the  consequences,  there  is  no 
good  reason  why  equity  should 
relieve  him  from    a   position  in 
which  he  has  voluntarily  placed 
himself.     (Id.) 

3.  To    make    a    valid    tender,    the 
money  must  be  actually  produced 
and  offered  to  the  creditor  without 
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imposing  any  conditions  or  re- 
strictions whatever.  (Cashman 
agt.  Martin,  ante,  337.) 

4.  Where  the  plaintiff  stated  to  de- 
fendant's agent  that  if  the  interest 
was    not    paid   on  that  day,   he 
would    commence    an    action   of 
foreclosure  on  the  following  day, 
this  plainly  showed  that  the  plain- 
tiff was  ready  and  willing  to  ac- 
cept the  interest.    (Id.) 

5.  The  plaintiff  was  not  bound  to 
waive  any  claim  he  had  by  reason 
of  the  default  by  the  defendants 
in  the  payment  of  the  taxes  and 
assessments  on  the  property  as  a 
condition  precedent  to  his  right 
to  have  his  interest  paid  to  him. 
(Id.) 

Of  assignment  of  judgment  —  neces- 
sary lo  maintenance  of  action,  to 
recover  on  notes  of  which  it  is 
the  consideration.  (See  Berringer 
agt.  Wengenroth,  6  Hun,  531.) 

Where  no  notice  of  the  assignment 
of  a  mortgage  has  been  given  to 
the  mortgagor,  a  tender  to  him 
of  the  amount  due  on  the  mort- 
gage extinguishes  the  lien  of  the 
mortgage  as  effectually  as  pay- 
ment thereof.  (See  Hetzell  agt. 
Barber,  6  Hun,  534.) 


TICKET. 

When  does  not  entitle  passenger  to 
ride  over  either  of  two  railroad 
routes  —  when  he  must  pay  extra 
fare.  (See  Bennett  agt,  N.  Y.  Gen. 
&  Hud.  R.  R.  R.  Co.,  5  Hun,  599.) 


TITLE. 

1.  Where  an  owner  of  real  estate 
dies  possessed  thereof,  leaving  a 
widow  and  two  infant  children, 
also  leaving  three  brothers  and  one 
sister,  all  residing  in  Ireland  and 
aliens,  except  one  naturalized 
brother  residing  here,  on  the 


death,  a  few  years  subsequent!)'  to 
the  owner's  death,  of  the  widow 
and  the  two  infant  children,  the 
title  to  the  premises  vests  abso- 
lutely in  the  naturalized  brother, 
to  the  exclusion  of  the  other 
brothers  and  sisters.  (Leary  agt. 
Leary,  ante,  122.) 

2.  The  title  to  such  premises  does 
not  escheat  to  the  state,  and  the 
possession  thereof  for  twenty 
years  does  not  ripen  into  an  ad- 
verse possession  where  the  occu- 
pant has  been  an  alien  for  five 
years  of  that  time  and  not  enti- 
tled to  hold  real  estate.  (Id.) 


TORT. 

When  action  is  on  contract  and  not 
in  tort.  (See  Sheahan  agt.  Shana- 
han,5  Hun,tf>\.) 

Action  for  money  misappropriated 
by  attorney  —  when  on  contract. 
(See  Harden  agt.  Corbett,  6  Hun, 
522.) 

TRADE. 

1.  Where  the  seller  of  a  butcher's 
,  business  enters  into  a  covenant 
with  the  purchaser  of  it  that  he 
will  not  engage  in  or  carry  on  said 
business  during  five  years,  within 
certain  limits,  in  connection  with 
a  sale  of  his  entire  establishment, 
and  the  good-will  of  the  business, 
within  the  prescribed  limits,  giv- 
ing up  possession  to  the  purchaser, 
such  covenant  is  broken  by  the 
seller  when,  within  a  year,  he  es- 
tablishes the  same  business  just 
outside  of  the  prescribed  limits, 
and  by  his  agent  supplies  a  por- 
tion of  his  old  customers  residing 
within  said  limits,  whether  such 
supplies  are  furnished  at  the  solici- 
tation of  the  covenantor  or  his 
agent,  or  merely  at  the  solicitation 
of  the  customers,  if  the  traffic  is 
carried  on  sufficiently  to  consti- 
tute a  business.  (Sander  agt.  Hof- 
man,  ante,  449.) 
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Contract  in  restraint  of  —  when  void. 
(See  Curtis  agt.  Qokey,  5  Hun,  555.} 


TRADE  MARK. 

1.  Courts  of  equity  will  interfere  to 
prevent  one  person  from  impos- 
ing upon  or  deceiving  the  cus- 
tomers of  another   by  means  of 
simulated  labels,  marks,    indicia 
or  advertisements,  but  it  must  be 
shown  that  the  devices  adopted 
are  such  as  would  ordinarily  lead 
persons  dealing  in  the  articles  to 
suppose    them    to    be   the  same. 
(Tallcot  agt.  Moore,  6  Hun,  106.) 

Use  of  name.  (See  PJielan  agt.  Col- 
lender,  6  Hun,  244.) 

Use  of — when  injunction  granted 
to  restrain.  (See  Tallcot&gL  Moore, 
6  Hun,  106.) 

2.  An  exclusive  right  cannot  be  ac- 
quired to  the  use  of  the  words 
"  gold  medal "   as  a  trade  mark 
upon  the  wrappers  of  a  manufac- 
tured article.     The  words  so  used 
do  not  indicate  ownership  or  origin 
but    quality,    and    that,  in  some 
competitive    exhibition,    a    gold 
medal  had  been  awarded  to  the 
article  for  its  excellence,  and  so 
they  cannot  be  appropriated  as  a 
trade  mark.    (Taylor  agt.  Gillies, 
59  JV.  T.,  331.) 


TRIAL. 

1.  At  a  regular  circuit  and  special 
term,  after  the  trials  of  jury  causes 
are  closed,  the  judge  may  properly 
adjourn  the  special   term  to  the 
judge's    chambers    in    the    same 
county,  for  the  trial  and  hearing 
of  equity  causes.    (First  Nat.  Bank, 
Rondout,  agt.  Hamilton,  ante,  116.) 

2.  Where,  at  the  trial  of  such  equity 
cause,  the  objection  is  taken  by  the 
defendants  that  the  special  term  is 
irregularly  held  —  the  judge  not 
having   the  power  to  adjourn  it 


from  the  court-house  to  his  cham- 
bers — which  objection  is  overruled 
and  judgment  rendered  for  the 
plaintiff  on  the  merits,  the  defend- 
ant cannot,  without  any  leave  be- 
ing given,  move,  at  a  subsequent 
special  term,  to  vacate  the  judg- 
ment on  the  same  ground,  present- 
ing the  precise  questions  which 
were  adjudicated  on  the  rendition 
of  the  judgment.  (Id.) 

3.  It  is  well  settled  that  a  motion 
once  heard  and  determined  cannot 
be  renewed  without  leave,  and  the 
reason  of  that  rule  applies  with  full 
force  to  this  motion.     (Id.) 

4.  The  error  of  one  special  term  can- 
not be  corrected  by  a  motion  made 
at  another,  but  can  only  be  reme- 
died by  an  appeal.     (Id.) 

Remedy  of  party  where  finding  is 
too  general.  (See  Simmons  agt. 
Richardson,  5  Hun,  177.) 

Witness  —  irrelevant  questions  for 
the  purpose  of  discrediting  —  dis- 
cretionary with  court.  (See  Peel 
agt.  Kern,  6  Hun,  298.) 

Order  refusing  to  postpone  —  how 
reviewed.  (See  Martin  agt.  Hicks, 
6  Hun,  71.) 

Request  by  defendant  for  direction 
of  verdict  in  his  favor  —  effect  of 
on  right  to  claim  that  case  should 
have  been  submitted  to  the  jury. 
(See  Strong  agt.  N.  T.  Laundry 
Manufacturing  Co.,  t>  Hun,  528.) 

5.  Where,  in  an  equity  action,  specific 
questions  of  fact  are  ordered  to  be 
tried  by  a  jury  (Code,  sec.  254),  and 
their  verdict  is  produced  and  used 
upon  the  trial  of  the  action,  no  ap- 
plication having  been  made  to  set 
it  aside,  the  general  term  has  no 
authority  to  set  it  aside  and  order 
a  new  trial,  on  appeal   from  the 
judgment.    (Jackson  agt.  Andrews, 
59  N.  Y.,  244.) 

6.  There  is  no  analogy  between  such 
a  case  and  that  of  a  special  verdict 
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as  in  the  latter,  if  all  the  essential 
facts  are  uot  passed  upon,  no  other 
mode  of  determining  them  is  pro- 
vided, while  in  the  former  the  re- 
maining issues  may  be  tried  by  the 
court.  (Id.) 

7.  Where  the  allegations  of  the  com- 
plaint are  admitted  by  the  answer 
and  it  is  assumed,  upon  the  trial  of 
the  action,  that  the  facts  stated  in 
the  complaint  constitute  a  cause  of 
action,  no  objection   being  taken 
by  the  defendant,  or  the  attention 
of  the  court  called  in  any  manner 
to  any  defect  therein,  it  is  to  be  as- 
sumed that  defendant  conceded  his 
liability,  and  the  objection  cannot 
be  taken  in  this  court  for  the  first 
time,  that  the  facts  stated  do  not 
constitute  a  cause  of  action.    (Hof- 
hernier  agt.  CampbeU,  59  W.  Y.,  269.) 

8.  When  evidence  offered  is  objected 
to  and  excluded  upon  a  specific 
ground,  the  party  objecting  must 
be  confined  thereto    and  cannot 
rely  upon  another  defect  upon  ap- 
peal unless  it  be  one  that  could 
not,  in  any  manner,    have  been 
remedied  upon  the   trial.     (Gary 
agt.  White,  59  N.  F,  336.) 

9.  Plaintiff,  in  getting  off  one  of  de- 
fendant's   cars    while  in   motion, 
received  an  injury.    In  an  action 
to  recover  damages  therefor,  it  ap- 
peared that  she  was  directed  to 
get  off  when  she  did,  but  the  evi- 
dence was  conflicting  as  to  whe- 
ther the  direction  was  given  by  a 
brakeman  or  by  a  person  not  con- 
nected with  the  running  of  the 
train.    The  court  charged,  in  sub- 
stance, that  it  was  immaterial  who 
gave  the  direction  ;  it  was  for  the 
jury  to  say  whether  it  was  pru- 
dent for  her,  acting  under  the  ad- 
vice so  given  by  anybody,  to  alight 
from  the  train.    Held,  error  ;  that 
if  directed  by  a  brakeman  or  em- 
ploye, the  plaintiff  had  a  right  to 
assume  that  she  could  get  off  with 
safety,  although  the  train  was  in 
motion  ;  but  not  so  if  the  direc- 
tion was  given  by  another  passen- 
ger, as  she  could  have  no  reason 

VOL.  L  79 


to  suppose  the  latter  knew  more 
about  the  safety  of  the  act  than 
herself.  (Filer  agt.  N.  T.  G.  R.  R. 
Cb.,59  N.  F,  351.) 

10.  The  submission  of  an  action  for 
negligence  to  a  jury  is  not  author- 
ized where  a  plaintiff's  evidence  is 
equally  consistent    with    the  ab- 
sence as  with  the  existence  of  neg- 
ligence, as  in  such  case  the  evi- 
dence fails  to  establish  negliffpncr. 
(Baulec  agt.   N.   F.  &  H.  ^R.  R. 
Co.,  59  N.  F,  356.) 

11.  Where  an  answer  of  the  court  to 
a  question  of  the  jury  is  not  re- 
sponsive, it  will  not  be  construed 
as  a  refusal  to  charge  upon  I  he 
points  inquired  of,  and  an  excep- 
tion thereto  will  not  be  available 
unless  the  attention  of  the  court  is 
called  to  the  fact  and  an  oppor- 
tunity thus  given  to  correct  the 
misapprehension.      (Boeklen    agt. 
Hardenbergh,  60  JV.    F,  8.) 

12.  In  an  action  upon  two  promissory 
notes,  defendants  pleaded,  among 
other  things,  the  statute  of  limita- 
tions.   Upon  the  trial  the  question 
was  not  raised,  and  no  exception 
was  taken  in  reference  to  it.  Held, 
that  as  the  objection,  if  it  had  been 
raised  upon  the  trial  might  have 
been  obviated  by  proof  of  a  re- 
newal of  the  notes  or  a  waiver  of 
the  statute,  the  question  could  not 
be  raised  upon  appeal.      (Osgood 
agt.  Toole,  60  N.  F,  475.) 


UNDERTAKING. 

1.  Upon  an  undertaking  given  upon 
an  appeal  to  the  court  of  appeals, 
from  an  order  of  the  general  term 
reversing  a  judgment  of  the  special 
term  and  granting  a  new  trial  — the 
appellant  giving  the  usual  stipula- 
tion for  judgment  absolute  on 
affirmance,  and  the  court  of  appeals 
affirm  the  judgment  of  the  general 
term,  with  costs  to  the  respondent 
of  the  appeal  to  that  court  —  the 
liability  of  the  sureties  on  the  un- 
dertaking extends  to  the  costs  of 


626 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


the  appeal  to  the  court  of  appeals 
only.  (Seaman  agt.  McReynolds, 
ante,  421.) 

2.  Where  the  complaint,  in  an  action 
brought    upon    an    undertaking 
given  in  pursuance  of  section  348 
of  the  Code,  fails  to  allege  the  ser- 
vice of  a  notice  of  the  entry  of  the 
judgment  of  affirmance  upon  the 
adverse  party  ten  days  previous  to 
the  commencement  of  the  action, 
it  is  defective;  and  a  demurrer 
thereto,  on  the  ground  that  it  fails 
to  state  a  cause  of  action,  should 
be  sustained.     (Porter  agt.  Kings- 
bury,  5  Hun,  597.) 

On  granting  injunction  —  recovery 
in  action  upon,  limited  to  amount 
specified  therein.  (See  Laicton 
agt.  Green,  5  Him,  157.) 

On  arrest  —  liability  of  bail  where 
papers  in  proceedings  for  dis- 
charge from  arrest  are  not  filed 
within  three  months.  (See  Mills 
agt.  HMreth,  5  Hun,  364.) 

On  arrest  —  amount  of  bail.  (See 
People  agt.  Tweed,  5  Hun,  382.) 

3.  No  consideration  is  necessary  to 
support  an  undertaking  given  upon 
a  claim  for  the  delivery  of  per- 
sonal property,  pursuant   to  the 
Code,    besides    the    claim    itself. 
Certain  property    claimed  by   A 
was  in  the  possession  of  B.     In 
order  to  settle  the  dispute  as  to 
its  ownership,  it  was  agreed  that 
B  should  bring  an  action  claim- 
ing the  delivery  of  the  property. 
Accordingly  an  action  was  com- 
menced and  an  undertaking  was 
given,  signed   by  the  defendants 
ia  this  action,  conditioned  for  a 
return  of  the  property  or  the  pay- 
ment of  its  value,  the  possession 
of  the  property  by  A  being  ad- 
mitted by  stipulation.      None  of 
the  formalities    required    by  the 
Code  were  complied  with.    The 
action  in    replevin   having  been 
decided  in  favor  of  A,  he  insti- 
tuted this  one  upon  the  under- 
taking, the  validity  of  which  was 


denied  by  the  defendants  on  the 
ground  that  it  was  without  con- 
sideration. Held,  that  no  con- 
sideration was  necessary  to  sup- 
port the  undertaking,  and  that 
the  defendants  were  estopped  from 
disputing  its  validity.  (Harrison 
agt.  Utley,  6  Hun,  565.) 

4.  Where  upon  an  appeal  from  an 
order    of    general    term  granting 
a    new    trial,  an  undertaking  is 
given  beyond  what  is  required  by 
section  334  of  the  Code,  for  the 
perfecting  of  an  appeal,  so  much 
thereof  as  is  in  excess,   unless  a 
consideration     therefor     can    be 
shown,  aliunde,  to  exist,  is  with- 
out consideration,  and  cannot  be 
enforced.     (Post  agt.  Doremus,  60 
N.  F.,371.) 

5.  The    word  "  damages "   in    that 
section,  and    in    an  undertaking 
given  under  it,  does  not  include 
damages    already    adjudged,     or 
which  ma"y  thereafter  be  recovered 
by  the    respondent  in  the  court 
below,    but  only   that    which    is 
awarded  by  this  court.     (Id.) 

6.  Upon  such  an  appeal  an  under- 
taking   was    given,    which,  aside 
from  that,  required  by  said  sec- 
tion, contained  an  agreement  that, 
"if  the   judgment   so    appealed 
from,  or  any  part  thereof,"   was 
affirmed,  or  the  appeal  dismissed, 
the    appellant    would    "  pay    the 
amount  directed  to  be  paid  by  the 
said  judgment,"  or  the  part  thereof 
affirmed,    and    all    damages    and 
costs  awarded  against  him  on  the 
appeal.  In  a  case  submitted  under 
section  372  of  the  Code,  it  was 
stated   that  the  undertaking  was 
accepted    by  respondent's    attor- 
neys as  sufficient,  and  that  accord- 
ingly, said  attorneys    stayed    all 
proceedings  in  the  supreme  court 
pending  the   appeal,     Held,    that 
this  did  not  show    a  considera- 
tion for  that  portion  of  the  under- 
taking   above    stated;     but    con- 
ceding there  was  a  consideration 
therefor,  no  liability  attached,  as 
the  precedent  event  upon  which 
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the  liability  depended,  i.  e.,  the 
affirmance  of  the  judgment,  could 
not  happen,  no  judgment  having 
been  appealed  from  ;  if  the  word 
"  judgment "  should  be  construed 
to  include  an  order,  then  the  diffi- 
culty remains,  as  the  order  ap- 
pealed from  directs  the  payment 
of  no  amount.  (Id.) 


USURY. 

1.  Where  an  agent  for  the  loaning  of 
money  takes  a  bonus  beyond  legal 
interest  for  himself,  without  the 
knowledge  of  the  principal,  it  does 
not  affect  with  usury  the  loan  of 
the  principal.    (Esterly  agt.  Purdy, 
ante,  850.) 

2.  The  cases  of  Condit  agt.  Baldwin 
(21  N.  F.,  219)  and  Bell  agt.  Day  (32 
JV.  F.,  165)  settle  this  doctrine,  al- 
though it  is  probable  that  had  not 
Condit  agt.  Baldwin  preceded  Bell 
agt.  Day,  a  different  rule  would 
have  been  adopted.     (Id.) 

3.  The  parties  to  a  mortgage  given 
for  a  definite  sum  may  agree,  upon 
payment  down  of  a  part  of  that 
sum,  to  make  it  an  equitable  secu- 
rity for  future  advances.     And  it 
would  be  competent  to  prove  by 
parol  that  it  was  given  to  secure 
an  open  account,  the  balance  of 
which  was    continually  varying. 
(Id.) 

Action  brought  under  chapter  163, 
1870  —  plaintiff  must  allege  and 
prove  payment  of  usurious  inter- 
est by  him.  (See  Nash  agt.  Manu- 
facturers And  Traders'  Bank,  5 
Hun,  568.) 

4.  Since  the  decision  of  the  supreme 
court  of  the  United  States  in  The 
Farmers  and  Mechanics'  Bank  of 
Buffalo  agt.  Dearing,  a  state  bank, 
under  the  provisions  of  chapter 
163  of  1870  forfeits  only  the  in- 
terest where  a  note  has  been  dis- 
counted by  it  at  a  usurious  rate 
of  interest.    This  statute  operates 
retroactively,  and  takes  away  the 


previous  penalty  for  usury.   (Bank 
of  Monroe  agt.  Finlay,  6  Hun,  584. 

5.  An  agent  of  the  plaintiffs,  author- 
ized to  loan  the  sum  of  $5,000  for 
them,  arranged  with  the  defend- 
ant to  loan  her  that  sum  upon 
the  agreement  that  he  should 
retain  therefrom  $150  for  his  own 
services,  and  $350  for  the  plain- 
tiffs, as  a  bonus  for  the  loan.  The 
agent  was  not  authorized  to  loan 
the  money  at  a  greater  rate  than 
seven  per  cent,  nor  was  any  part 
of  the  bonus  received  by  the  plain- 
tiffs. Held,'  that  the  loan  was 
usurious.  (Estevez  agt.  Purdy,  6 
Hun,  46.) 


VERDICT. 

1.  The  court  is  not  authorized  to 
direct  the  jury  to  find  a  verdict 
for  a  party,  where  there  is  a  con- 
flict in  the  evidence,  or  a  dispute 
about  the  facts,   unless  there  is 
such  a  preponderance  of  evidence 
on  one  side  that  a  verdict  to  the 
contrary  would  be  set  aside    as 
being  against  evidence.     Whether 
there  be  any  evidence  is  for  the 
court;  whether  there  be  sufficient 
evidence  is  for  the  jury.     (Sher- 
wood agt.  Mercantile  Mut.  Ins.  Co. , 
5  Hun,  115.) 

2.  Although  the  failure  of  a  party, 
against  whose  objection  and  ex-, 
ceptiou  evidence  *has    been    ad- 
mitted, to  object  to  the  direction 
of  a  verdict  by  the  court,  subject 
to  the  opinion  of  the  general  term, 
does  not  waive  the  irregularity 
thereby  committed,  yet,  if  he  ex- 
pressly consents  to  such  disposi- 
tion of  the  case,  he  cannot  there- 
after insist  that  there  has  been  a 
mistrial.      (Byrnes    agt.    City   of 
Oohoes,  5  Hun,  602.) 

3.  In  criminal  cases,  where  the  ac- 
•  cused  has  plead  not  guilty,  the 

court  has  no  power  to  bring  in  a 
verdict  of  guilty.  (Howell  agt. 
People,  5  Hun,  620.) 
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4.  Where  a  defendant  requests  the 
court  to  direct  a  verdict  in  his 
favor,  he  thereby  assumes  that 
there  is  no  dispute  as  to  the  facts, 
and  allows  the  justice  presiding 
to  be  substituted  in  the  place  of 
the  jury,  and  is  concluded  by  his 
findings.  He  cannot,  therefore, 
upon  appeal  under  a  general  ex- 
ception to  the  subsequent  direc- 
tion of  a  verdict  in  favor  of  the 
plaintiff,  insist  that  there  were 
questions  in  the  case  which  should 
have  been  submitted  to  the  jury. 
(Strong  agt.  N.  T.  Laundry  Manu- 
facturing Co. ,  6  Sun,  528.) 

Where  inconsistent  findings  are 
made  on  the  same  evidence.  (See 
Hyatt  agt.  N.  T.  G.  &  H.  R.  B. 
R.  Go.,  6  Hun,  306.) 


VERIFICATION. 

Jurat  is  not  part  of  complaint  — 
demurrer  not  proper  remedy  for 
error  appearing  by  the  jurat.  (See 
State  Bank  of  Oiean  agt.  Shaw,  5 
Hun,  114.) 


WAIVER. 

Of  unauthorized  sale,  by  receiving 
payments.  (See  Richard  agt.  Wel- 
lington, 5  Hun,  181.) 

Power  of  insurance  agent  to  waive 
payment  of  premium  —  condition 
in  policy  as  to  repairs  —  when 
waived.  (See  Hotchkiss  agt.  Ger- 
mania  Fire  Ins.  Co.,  5  Hun,  90.) 

When  privilege  of  objecting  to  dis- 
closure of  information  by  physi- 
cian not  waived.  (See  Edington 
agt.  Mutual  Life  Ins.  Co.,  5  Hun,  1.) 

Charging  jury  on  Sunday  —  when 
objections  to,  waived.  (See  Roberts 
agt.  Bower,  5  Hun,  558.) 

Consent  of  party  to  direction  of 
verdict  subject  to  opinion  of 
general  term  —  effect  of.  (See 


Byrnes  agt.  City  of  Cohoes,  5  Hun, 
602.) 

Order  discontinuing  action  on  pay- 
ment of  costs  and  $100  extra 
allowance  —  right  to  appeal  from, 
waived  by  compliance  with  con- 
ditions of  order.  (See  Dambmann 
agt.  Schulting,  6  Hun,  29.) 

1.  One  who  has  entered  a  judgment, 
part  of  which  is  in  his  favor,  and 
an  independent  part  not,  and  has 
resisted  an  appeal  taken  by  the 
other  party,  and  upon  affirmance 
in  this  court  and  the  sending  down 
of  the  remittitur  has  caused  the 
decision  here  to  be  made  the  judg- 
ment of  the  court  below,  cannot 
thereafter  appeal  from  the  whole 
judgment.  By  these  acts  of  elec- 
tion he  waives  his  right  to  appeal, 
although  the  time  therefor  has  not 
expired.  (Genet  agt.  Davenport, 
59  N.  T.,  648.) 


WARRANTY. 

1.  The  answers  made  by  a  person 
seeking  to  have  his  life  insured 
constitute  warranties,  and  must 
be  substantially  true,  or  the  policy 
will  be  void.  (Wright  dgt.  Equit- 
able Life  Ins.  Co.,  ante,  367.) 


WILL. 

1.  This  action  was  brought  for  the 
construction  of  the  will  of  the  tes- 
tator, John  C.  Lloyd.  The  fourth 
clause  of  the  will,  which  is  the 
principal  one  considered,  reads  as 
follows  : 

"Fourth.  I  give  and  bequeath 
to  my  wife,  Jane  Lloyd,  the  inter- 
est, income,  and  profit  of  thirty 
thousand  ($30,000)  dollars  during 
her  natural  life,  payable  semi- 
annually,  the  principal  to  be  in- 
vested by  my  executors  according 
to  the  best  of  their  understanding. 
After  the  death  of  Jane  the  prin- 
cipal to  be  divided  as  follows,  viz  : 
to  my  brother  Alexander  C.  Lloyd, 
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and  my  sisters  Eliza  Howe  and 
Margaret  Robinson,  five  thou- 
sand ($5,000)  each  —  the  balance 
to  be  equally  divided  in  equal 
proportions  between  ray  nephews 
and  nieces,  children  of  my  late 
brother  James  Lloyd,  and  my 
brother  Alexander  C.  Lloyd,  and 
also  my  sisters  Eliza  Howe  and 
Margaret  Robinson  that  may  be 
living  at  the  death  of  my  wife 
Jane  Lloyd."  (Lloyd  agt.  Van 
Antwerp,  81.) 

2.  The    question  to  be  determined 
was :  When  did  the  ownership  of 
the  principal  sum  of  $5,000,  be- 
queathed to  his  brother  and  each 
of  his  sisters,  vest,  immediately  or 
upon  the  death  of    the  widow  ? 
If  immediately,  the  shares  of  the 
legatees  who  died  before  the  widow 
would  not  go  to  the  survivors  ;  if 
it  did  not  vest  until  the  death  of 
the    widow,    then    the    survivors 
would  take.     (Id.) 

3.  The  testator  devised  to  his  execu- 
tors his  estate,  real  and  personal, 
to  receive  the  rents,  income  and 
profits  thereof,  during  the  life  of 
his  son  James  W. ,  with  directions 
to  pay  the  same  to  his  sons  and 
daughter,  the  trust  to  terminate 
upon  the    death  of    James  W., 
when  he  devised  the  principal  of 
his.estate  to  his  sons  and  daughter. 
The  will  contained  a  provision, 
that  in  case  of  the  death  of  either 
of  his  children,  leaving  lawful  is- 
sue,   the    issue    should  take,    of 
income  and  principal,  the  same 
share   which    the    parent    would 
have  been  entitled  to  if  living. 

Held,  that  upon  the  death  of 
one  of  the  testator's  sous  before 
the  termination  of  the  trust,  leav- 
ing a  widow  and  one  son,  the  son 
succeeded  to  all  the  rights  of  his 
father  in  the  trust  estate  ;  and 
upon  the  death  of  her  son  intes- 
tate, leaving  his  mother  him  sur- 
viving, the  mother,  as  next  of  kin 
and  heiress  at  law,  succeeded  to 
the  interest  of  her  son  in  the  trust  i 
estate.  (Embury  agt.  Sheldon,  ante,  \ 
-324.) 


The  administrator  having  subse- 
quently died,  his  executrix  brings 
this  action  to  recover  the  amount 
of  money  expended  by  the  admin- 
istrator out  of  his  private  funds 
for  the  benefit  of  the  defendants' 
estate.  The  defense  is  that  such 
expenditure  was  made  without 
lawful  authority  —  that  it  was 
expended  generally  without  refer- 
ence to  any  one  child  —  that  ou 
the  death  of  their  mother,  the 
female  children  took  the  personal 
estate  and  the  male  the  real,  and 
the  grant  of  the  relief  prayed  for 
will  take  the  share  of  one  child 
and  give  it  to  another. 

Held,  that  the  disposition  of  this 
case  turns  upon  the  construction 
of  the  will  mentioned.  The  letter 
of  the  will  does  provide  for  a  di- 
vision of  the  estate  among  the  chil- 
dren on  the  death  of  the  mother  ; 
but  the  spirit  of  the  will,  which 
evidences  the  intent  of  the  testa- 
tor, also  provides  that  the  devise 
to  the  widow  and  mother,  of  the 
whole  estate,  is  upon  "  the  consid- 
eration that  she  should  care,  pro- 
vide, and  educate  our  children 
until  they  are  of  age."  The  ob- 
ject of  the  will  was  to  provide  for 
the  children  during  their  minority 
from  the  whole  estate,  and  it  fol- 
lows that  the  real  estate  would  be 
divided  among  the  male  children 
and  the  personal  among  the 
female  —  only  after  such  object 
had  been  accomplished,  and  not 
immediately  upon  the  death  of 
their  mother.  This  disposes  of 
the  objection  that  a  judgment  in 
favor  of  the  plaintiff  may  take 
from  the  share  of  one  child  to  pay 
the  debt  of  another.  (Brandon 
agt.  Brandon,  ante,  328.) 


WITNESS. 

.  A  subpoena  duce»  tecum  may  be  re- 
sorted to  on  the  examination  of 
any  person  as  a  witness,  whether 
a  party  or  not,  and  whether  he 
be  examined  at  the  trial,  or  pre- 
viously. (Smith  agt.  McDonald, 
ante,  519.) 
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2.  But  a  stibpcena  duces  tecum  may 
not  be  used  as  a  means  of  obtain- 
ing a  discovery,  and    the   party 
calling  for  the  production  of  books 
and   papers  on    the    preliminary 
examination  of  a  party,  or  other 
witness,  before  trial,  will  be  re- 
quired to  pursue  the  examination 
with  respect  to  their  contents,  in 
the  same  manner,  and  subject  to 
the  same  rules  as  if  the  trial  were 
actually  proceeding  in  court.    (Id.) 

3.  There  is  no  discrepancy  between 
sections  390  and  391  of  the  Code, 
providing  for  the  examination  of 
a  defendant  as  a  witness  before 
trial,  and  section  388,  under  which, 
in  certain  cases,  an  inspection  and 
copy  of  books  and  papers  may  be 
obtained.     (Id. ) 

4.  In  an  action  brought  to  recover 
upon  a  policy  of  insurance,  the 
insurance    company     offered     to 
prove,  by  physicians,  that  the  as- 
sured was  affected  with  numerous 
diseases,  from  knowledge  thereof 
which  they  had  obtained  by  their 
attendance  on  him  as  physicians, 
and  not  from  any  information  re- 
ceived from  him.    The  evidence 
was  excluded.     Held  (1),  that  the 
objection  that    the  evidence  was 
admissible  because  it  did  not  ap- 
pear that  the  information  excluded 
was  necessary  to  enable  the  physi- 
cians   to    prescribe,    not    having 
been  made  at  the  trial,  would  not 
be  entertained  on  appeal;  (2),  that 
the  objection  that  the  statute  (2  R. 
&,  406,  sec.  73)  did  not  prohibit 
the  disclosure  of  knowledge  ac- 
quired   otherwise  than  by  com- 
munications made  by  the  patient, 
was  not  well  taken,  as  the  word 
information      comprehends     the 
knowledge  which  the  physicians 
acquire  in  any  way  while  attend- 
ing the  patient,  whether  by  their 
own  insight,  or  from  statements 
made  the  patient  or  others,  given 
to  the  physician  in  aid  of  his  duty. 
(Edington,  agt.  Hut.  Life  Iiis  Co.,  5 
Hun,  1.) 

6.  The  statute  (2  R.  8.,  406,  sec.  73) 
does  not  apply  only  to  the  medical 


attendant  or  family  physician,  but 
embraces  a  physician  who  casually 
or  otherwise  attends  or  prescribes 
for  the  patient.  This  statute  was 
not  repealed  by  the  Code,  section 
390.  (Id.) 

6.  The  privilege  of  objecting  to  such 
disclosure  was  not  waived  by  the 
party's  referring  to  the  physician 
in  the  answers  to   the  questions 
contained  in  his  application   for 
insurance;    1st.    Such    reference 
was  made  simply  that  the  state- 
ments of    the  assured  might  be 
verified  by  inquiries  to  be  made  of 
the  physician,  and  not  for  the  pur- 
pose of  having  him  examined  as  a 
witness.  2d.  One  cannot  waive  a 
right  which,  from  its  nature,  must 
belong  to  another,  and  which,  in 
the  usual   course  of  things,   can 
never  be  claimed  by  himself,  be- 
cause it  is  brought  into  existence 
by  his  death.     (Id.) 

7.  When  a  witness  who  has  been 
examined  de  bene  esse  in  a  cause 
does  not  appear  on  the  trial  there- 
of, it  is  competent  for  a  party 
proposing  to  show  that  he  was  too 
unwell  to  attend,  to  give  evidence 
as  to  his    declarations    made  in 
answer  to  questions  put  to  him 
shortly  before  the  trial,  as  to  his 
ability  to  be  present.     (McArthur 
agt.  Soule,  5  Hun,  63.) 

8.  Where,  upon  the  cross-examina- 
tion of   one  of   defendant's  wit- 
nesses, his  attention  was  called  to 
an  affidavit,  and  he  stated  that  he 
had  made  it,  and  that  he  remem- 
bered all  that  was  in  it,  held,  that 
the  plaintiff  was  entitled  to  read 
the  affidavit,  to  show  that  it  con- 
tained statements  contradictory  of 
those  made  by  the  witness  upon 
the  trial.  (Honstine  agt.  O'Donnell, 
5  Hun,  472.) 

9.  Quaere,  whether  the  whole  affida- 
vit, or  only  that  portion  contain- 
ing the  contradictory  statements, 
should  be  read.     (Id.) 

10.  Some  three  years  after  the  occur- 
rence of  the  transaction  in  ques- 
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tion,  and  shortly  before  the  trial 
of  the  action,  one  of  defendant's 
witnesses,  at  the  request  of  defend- 
ant's counsel,  signed  an  affidavit 
setting  forth  the  disputed  facts. 
Upon  the  trial  the  witness  contra- 
dicted some  of  the  statements 
therein  contained.  Held,  that  the 
defendant  could  uot  show  the  wit- 
ness the  paper  for  the  purpose  of 
refreshing  his  memory.  (Id.) 

11.  The  proper  course  in  such  cases 
is  to  examine  the  witness  in  the 
usual  way,  and  if  his  evidence 
contradicts  written  statements 
previously  made  by  him,  to  inter- 
rogate him  respecting  the  latter 
for  the  purpose  of  probing  his  re- 
collection and  obtaining  an  ex- 
planation of  his  inconsistency. 
(Id.) 

Hostility  of,  to  party  —  may  be 
shown  by  threats  made  seven  years 
before  trial — impeachment  of — 
what  questions  proper.  (See  Notch- 
kiss  agt.  Germania  Fire  Ins.  Go. ,  5 
Hun,  90.) 

Opinion  of,  as  to  damages  caused 
by  nuisance  —  when  inadmissible. 
(See  Whitmore  agt.  Biscnoff,  5  Hun, 
176.) 

When  one  of  two  persons  jointly  in- 
dicted for  rape,  is  competent  wit- 
ness —  when  prisoner  testifies, 
record  of  former  conviction  of 
petit  larceny  is  admissible  as 
affecting  his  credit.  (See  People 
agt.  Satterlee,  5  Hun,  167.) 

New  trial — when  not  granted,  be 
cause  of  death  of  material  witness. 
(See  Baker  agt.  Lever,  5  Hun,  114.) 

Contempt  —  refusal  of  witness  to 
answer  questions  —  power  of  jus- 
tice of  the  peace  to  commit  for. 
(See  Rutherford  agt.  Holmes,  5 
Hun,  317.) 

Opinion  of,  as  to  physical  condition 
of  party  —  when  admissible  in 
evidence.  (See  Duntzy  agt.  Van 
Buren,  5  Hun,  648.) 

Code,  section  899  —  party  cannot 
testify  in  behalf  of  co-plaintiff  or 


co-defendant.      (See  Bennett  agt. 
Austin,  5  Hun,  536.) 

12.  The  limit  of  a  cross-examination 
is  in  the  discretion  of  the  court, 
and  a  re-cross-examination  on  the 
same  subject  is  purely  discretion- 
ary, and  is  the  subject  of  excep- 
tion only  when  such  discretion  is 
abused.     (Knight  agt.  Cunnington, 
6  Hun,  100.) 

13.  Inquiries  on  irrelevant  topics  to 
discredit  a  witness,  and  the  extent 
to  which  a  course  of  irrelevant 
inquiry  may  be  pursued,  are  mat- 
ters submitted  to  the  sound  dis- 
cretion of  the  trial  court.     The 
exercise  of  that  discretion  is  not 
the  subject  of  legal  review,  ex- 
cept in  cases  of  plain  abuse  and 
injustice.    (Peel  agt.  Kern,  6  Hun, 
298.) 

Service  of  summons  on  while  attend- 
ing the  trial  of  an  action  —  irregu- 
lar. (See  Person  agt.  Pardee,  6 
Hun,  477.) 

When  competent  under  Code,  sec- 
tion 399.  (See  Conway&gl.  Moulton, 
6  Hun  650 ;  Mulqueen  agt.  Duffy, 
id.,  299;  Howell  agt.  VanSiclen,  id., 
115;  Knight  agt.  Cunnington,  id., 
100.) 

WRIT  OF  ERROR. 

Preliminary  trial  on  special  plea 
cannot  be  reviewed  by  writ  of 
error  to  review  subsequent  trial 
and  conviction  on  the  merits.  (See 
King  agt.  People,  5  Hun,  297.) 

1.  A  writ  of  error  does  not  lie, 
either  in  civil  or  criminal  cases, 
except  from  a  final  judgment  of 
the  court  to  which  the  writ  is 
directed.  Plaintiff  in  error,  having 
been  arraigned  in  thi;  court  of 
oyer  and  terminer,  pleaded  not 
guilty,  and  also  interposed  two 
special  pleas,  each  to  the  whole 
indictment.  A  demurrer,  inter- 
posed by  the  attorney-general  to 
the  special  pleas,  having  been 
sustained,  the  plaintiff  sued  out  a 
writ  of  error.  Held,  that  the 


682 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


judgment  was  not  a  final  one,  and 
that  the  writ  should  be  dismissed. 
(Bogert  agt.  People,  6  Hun,  262.) 

2.  A  writ  of  error  to  review  a  con- 
viction in    an    inferior    criminal 
court,  will  be  dismissed  when  no 
judgment  or  judgment  record  has 
been   entered,  or  is  returned  to 
the  court  issuing  the  writ.  ( Woodin 
agt.  People,  6  Hun,  654.) 

3.  While  a  bill  of  exceptions  in  a 
criminal  action  ought  regularly  to 
be  settled  by  the  judges  before 
whom  the  indictment  was  tried, 
the  parties  may  consent  that  the 
settlement  be  had  at  a  subsequent 
term  before  the  judges  then  com- 
posing the  court,  although  not  the 
ones    who    sat    upon    the    trial. 
(Wood  &gt.  People,  59  N.  7.,  117.) 

4.  A  bill  of  exceptions  so  settled  was 
returned  upon  a  writ  of  error.    It 
did  not  appear  that  there  was  any 
objection  to  the  settlement  at  the 
time  it  was  made,  or  that  any  ap- 
plication was  made  to  correct  the 
record,  upon  the  ground  that  the 
bill  of  exceptions  was  improperly 
inserted.     Held,  that  the  presump- 
tion was,  the  settlement,  as  made, 
was  consented  to,  and  an  objection 
to  the  regularity  thereof,  upon  the 
argument  of  the  case  here,  would 
not  be  entertained.     (Id.) 

5.  Under  the  act  of  1863  (chap.  226, 
Laws  o/1863), amending  the  provis- 
ion of  the  Revised  Statutes  (2  R.  8., 
741,  sec.  24)  relating  to  writs  of  er- 
ror in  criminal  cases,  this  court  has 
power  where,  upon  a  writ  of  er- 
ror, it  appears  that  the  conviction 
was  legal  and  regular  but  the  sen- 
tence illegal,  to  affirm  the  convic- 
tion and  remand  the  case  to  the 
court  below  that  the  proper  sen- 
tence may  be  imposed.     (Harris 
agt.  People,  59  N.  Y.,  599.) 

WRIT  OF  PROHIBITION. 

Practice  —  when  does  not  conform 
to  statute.  (See  Matter  of  Cameron, 
5  Hun,  290.) 


1.  A  writ  of  prohibition  from  the 
supreme  court  cannot  affect  the 
practice   or   jurisdiction    of  this 
court,  or  the  rights  of  parties  to 
its  process  and  a  hearing  thereon. 
Any  question   as  to  its  jurisdic- 
tion, the  rights  of  parties  to  appeal 
or  the  validity  of  an  appeal,  is 
for  the  court  alone  to  determine. 
(Thomson^gi.  Tracy,  (M  N.  Y.,  31.) 

2.  The  office  of  a  writ  of  prohibi- 
tion is  to  prevent  the  exercise  by 
a  tribunal  possessing  judicial  pow- 
ers of  jurisdiction  over  matters 
not  within  its  cognizance,  or  to 
prevent  it  from  exceeding  its  juris- 
diction in  matters  within  its  cog- 
nizance.   It  does  not  lie  to  restrain 
a  ministerial  act,  nor  can  it  take 
the  place  of    a   writ  of  error  or 
other  proceeding  to  review  judi- 
cial action,  or  of  a  suit  in  equity 
to  prevent  or  redress  fraud.    (Id.) 

8.  The  chaiacter  of  the  writ  was  not 
changed  by  the  provisions  of  the 
Revised  Statutes  (2  R.  S.,  587,  sec.  ' 
61)  providing  that  the  party  in 
whose  behalf  the  unauthorized 
jurisdiction  is  invoked,  may  be 
enjoined  with  the  court  from  fur- 
ther proceedings  in  the  suit  or 
matters  specified.  The  writ  will 
not  operate  to  restrain  the  party 
named  therein  generally,  or  from 
doing  any  act  save  proceeding  in 
the  pending  suit  or  matter.  (Id.) 

4.  In  a  contested  will  case,  the  will 
was  admitted  to  probate  by  the 
surrogate  ;  after  appeal  from  his 
decree,  letters  were  issued  to  the 
executors ;  upon  appeal  to  this 
court  the  decree  of  the  surrogate 
was  reversed.  A  writ  of  prohibi- 
tion was  thereafter  issued,  directed 
to  the  surrogate  and  executors, 
which,  by  its  terms,  enjoined  the 
executors  from  acting  in  any  way 
as  such.  Held,  that  such  writ  was 
not  effectual  to  prevent  the  execu- 
tors from  prosecuting  an  appeal 
to  this  court  from  a  judgment 
against  them,  in  their  representa- 
tive capacity,  or  to  restrain  their 
action  in  regard  to  such  appeal. 
(Id.) 
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and  second  line  of  head-note,  after  the  word  "had,"  insert  "  not." 
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